Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  Hbrary  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http  :  //books  .  google  .  com/| 


I 


EEPORTS    OF    CASES 


ABSUED  ASD  ADJUDGED 


SUPEEME    COUET 


FNITED    STATES, 


JANUARY  TBBM     1842. 


Bt  RICHARD  PETERS, 


BDITRD,  WITH  NOTBB  AND  JUIFBRBJTOBa  TO  LATSR  DSUISIOSB, 

BT 

FREDERICK  C.  BRIGHTLY, 


THE  BANKS  LAW  PUBLISHING  COMPANY, 

21    HUBKAT   StKBBT, 

NEW  TORE. 

1»US. 


fatcred  according  to  Act  of  Ooograw.  in  the  yen   1895, 
Bt   banks    k   BROTUimS, 
b  tbe  olBoa  of  lite  Ubnriui  of  OongicM,   it  Wul 


OBITTTAET. 


PHILIP  PENDLETON  BARBOUR. 

JMOOUTK  JDBTIGa  OV  THX  SUPHBUB  COORT  OF  THK  UHnrKD  BTATIB. 

Thb  family  from  which  Judge  Barbour  was  deeoended,  w&a  one  of  the 
oldest  and  mott  reepectable  in  Virginia.  His  great-grandfather  was  a  mer> 
ohaDt  of  Scotland,  who  immigrated  to  this  country.  His  grandfather  was 
the  pioneer  and  first  settler  of  the  country  lying  between  the  eastern  base 
of  the  Bine  Ridge,  and  the  South-west  naounlains.  His  father,  Thomas 
Barbour,  inherited  considerable  wealth,  and  was  a  member  of  the  old  House 
of  Baigesses,  from  the  then  very  lai^e  county  of  Orange.  He  was  one  of 
those  who,  in  1769,  signed  the  "  noa-importation  act"  between  this  country 
and  Qreat  Britain.  After  the  formation  of  the  Union,  he  was  elected  to  the 
legislature.  Bichard  Henry  Lee,  in  a  letter  to  his  brother,  Arthur  Lee, 
bore  testimony  to  bis  worth,  to  the  effect,  "  that  he  was  glad  that  Thomas 
Barbour  was  in  our  state  councils,  for  he  was  a  truly  intelligent  and  patri- 
otic man." 

On  the  maternal  side,  as  his  name  indicates.  Judge  Barbour  was  related 
to  the  Pendleton  family,  his  grandmother  having  been  the  aant  of  the  dis- 
tingnished  Judge  Pendleton,  Philip  Pendleton  Barbour  was  bom  on  the 
Setfa  of  May  1783.  Owing  to  his  great  hospitality,  and  a  long  series  of 
disasters,  his  father  was  unable  to  affurd  him  that  liberal  eduoation  which 
his  talents  and  early  promise  would  have  justified.  He  was,  however,  sent 
early  to  school,  where  he  soon  developed  many  of  those  qualities  for  which 
he  was  afterwards  so  justly  distinguished.  He  exhibited  great  aptitade  for 
the  acquisition  of  languages  ;  and  with  a  correct  taste  and  strong  memory, 
sought  ont  and  retained  through  life,  the  beauties  of  the  Greek  and  Roman 
olassioa.  Even  in  the  performance  of  the  tasks  of  a  country -school,  he 
manifested  that  precision  of  information  and  depth  of  search,  which  on  a 
broader  theatre,  and  carried  to  higher  subjects,  won  for  him  a  wide-spread 
and  enduring  reputation.  He  remained  at  school,  until  the  end  of  1199. 
During  the  ^arly  part  of  1800,  he  studied  law  at  home  ;  but,  in  October, 
determined  to  visit  Kentacky,  where,  under  great  difficulty  and  embarrass- 
ment, he  commenced  the  practice  of  law.  In  thesummerof  lB01,he  yielded 
to  the  persoasions  of  his  friends,  to  return  lo  Virginia ;  and  having  borrowed 
the  necessary  funds,  spent  one  session  at  William  and  Hary  college.  In 
1802,  he  resumed  the  practice  of  law  in  Virginia.     In  October  1804,  be  was 
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nnited  to  Frances  T,  Johnson,  daughter  of  Col.  Benjamin  JohoBOQ,  of 
Orange  oonnty,  Virginia.  Daring  the  next  eight  years,  he  applied  himself 
noceasingl;  to  his  profession.  In  1812,  he  was  elected  to  the  assembly, 
where  he  oontinaed  two  seBsionB.  In  181i,  he  was  elected  to  congrcBS, 
where  he  oontinaed  until  1825.  Whilst  there,  he  was  ohairman  of  the  naval 
and  jadiciarj  committees  ;  and  in  1821,  waachosen  speaker  of  the  Honse  of 
Representatives.  About  the  year  1826,  the  UoivcrBity  of  Virginia  went 
into  operation.  He  was  offered  the  professorship  of  law  in  that  institution, 
and  was  pressed  by  Mr.  Jefferson  to  accept  it.  Ho  refused  this  station, 
however,  and  was  appointed  a  judge  of  the  General  Court  of  Virginia.  In 
1827,  at  the  written  request  of  a  majority  of  his  old  constituents,  he  resigned 
his  seat  on  the  bench,  and  was  re-eleoted,  without  opposition,  to  congress. 
In  1829,  together  with  the  illustrious  Madison,  he  was  chosen  to  represent 
the  oonnty  of  Orange,  in  the  convention  called  to  amend  the  constitation  of 
Virginia.  He  presided  over  the  deliberations  of  this  body,  in  a  manner 
which  elicited  the  approbation  of  its  memfaers.  He  was  also  president  of 
the  anti-tariff  convention  which  met  in  Philadelphia.  In  1830,  he  retired 
from  the  practice  of  a  profession  which  had  yielded  him  considerable  wealth, 
and  of  which  he  had  been  one  of  the  brightest  ornaments,  and  accepted  the 
station  of  federal  judge  for  the  eastern  district  of  Virginia.  The  chancel- 
lorship was  offered  to  him  and  declined  ;  aa  was  also  the  post  of  attorney- 
general.  He  refused  the  nominations  for  a  seat  in  the  court  of  appeals,  the 
gubernatorial  chair,  and  the  senate  of  the  United  States,  As  federal  judge, 
he  won  new  honors,  and  showed  himself  worthy  of  the  high  and  enviable 
■taLioB  to  which,  in  1836,  he  was  called,  that  of  associate  judge  of  the 
supreme  court  of  the  United  States.  Having  thus  reached  the  height  ot 
the  profession  which  he  had  chosen,  he  was  nnweariedly  striving,  with  a  vir- 
tuous ambition,  to  win  that  fame  which  great  ability  can  only  give,  when 
Joined  with  pure  principles,  when  death  cat  him  off  in  his  nsef  nl  career,  and 
robbed  our  ooontry  of  one  of  its  most  distinguished  sons. 

It  remains  for  us  to  take  a  brief  notice  of  the  professional  attainments 
and  judicial  character  of  Mr.  Justice  Barbour.  It  has  been  already  seen, 
that  no  inconsiderable  portion  of  his  life  was  employed  in  active  political 
datiea  and  pursuits,  which,  if  not  incompatible  with,  are  (to  say  the  least) 
by  no  means  favorable  to  the  cultivation  of  judicial  knowledge,  or  to  found 
a  solid  reputation  in  the  law.  He  did  not,  however,  at  any  time,  relax  his 
vigilance  in  his  professional  studies,  or  become  indifferent  to  profesuooal 
sncceas.  On  the  contrary;  he  had  the  ambition  to  acquire  all  the  knowledge 
which  might  be  usefal  in  his  practice  at  the  bar,  and  the  perseverii^  firm- 
ness to  surmount  all  intervenlag  obstacles.  His  mind  was,  in  a  remarkable 
degree,  acute,  sound  and  discriminating,  inclining  to  subtility  in  disquisition, 
but  not  misled  by  it.  He  was  earnest,  candid,  patient  and  laborioos  in  all 
bis  investigations  ;  quick  to  discern  the  real  points  and  merits  of  a  case ; 
but  slow  in  arriving  at  his  own  conclusions.  His  talents  were  of  a  hi^ 
order ;  bat  be  was  distinguished  less  for  brilliancy  of  effort,  than  for  per- 
spioaeioufl,  doee  and  vigorous  reasoning.     He  sought  less  to  be  eloquent 
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tban  to  be  aooarate  ;  less  to  persuade  bj  declamatory  fervor,  tban  to  con- 
vince by  clear  and  logical  deduction.  The  learning,  therefore,  that  he 
broaght  to  the  discusBion  of  every  oaaae,  was  pertineot,  exact  i^d  illnstra- 
tive.  It  bad  point  apd  force,  and  not  merely  remote  or  loose  analogies  to 
give  it  effecL  When  he  was  elevated  to  the  bench,  he  felt  a  deep  and  con- 
SoientioDH  sense  to  his  new  duties  ;  and  was  solicitoae  to  master  all  the 
appropriate  learning,  to  diauharge  them  in  the  best  manner  ;  and  especially, 
after  bis  appointment  to  the  bench  of  the  supreme  oonrt,  he  devoted  his 
leisnre,  with  atrennona  diligence,  to  attain  all  the  various  knowledge  de- 
manded for  eminence  in  that  station.  Few  men  ever  labored  with  more 
entire  success  insach  a  noble  pursuit.  During  his  brief  career  in  that  court, 
he  widened  and  deepened  the  foundations  of  his  jndicial  learning  to  an 
extraordinary  extent ;  his  repntation  constantly  advanced  with  a  steady 
prc^presB,  and  his  judgments  were  listened  to  with  increased  respeot  and  pro- 
found confidence.  If  be  bad  lived  many  years,  with  good  health,  he  conld 
not  have  failed  to  have  won  the  highest  distinction  for  all  the  qualities 
which  give  dignity  and  authority  to  the  bench.  It  might  be  truly  said  of 
him,  that  he  was  not  only  eqnal  to  all  the  functions  of  bis  high  st.^tion,  but 

above  them.     Par  tuffotiUy  et  supra .     His  country  has  lost,  by  his 

death,  a  bright  ornament,  and  a  pure  and  spotless  patriot 
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Obdbbed,  that  printed  argnments  will  Dot  be  received  tinder  the  fortieth 
rale  of  the  court,  anleas  filed  within  forty^  days  from  the  commencement  of 
the  term,  except  in  oases  which  are  reached  in  the  regular  call  of  the 
docket. 


CASKS   DETBBMINED 

m  THB 

SDPKEaiE  OOTJBT  OF  THE  UfflTED  STATEft 


JAUUABT  TERM,  1842. 

John  Swift  v.  Qvosan  W.  Ttsom. 
BilU  cfexchanga. — Bond  fide  holder. — StaU  ditdaiom. 

Action  In  tfae  drcalt  court  of  Kew  Tork  od  a  blU  of  eich&Dge,  iccepted  ia  New  York,  instiluMd 
by  ths  holdor,  a  citizsn  of  the  slate  of  Uaiae.  The  acwptmce  and  iDclorsament  of  the  bill 
wen  kdmitted,  and  tb«  defenue  vu  rested  on  sllegationi  thnt  the  bill  bad  beea  received  in 
pajment  of  s  pre-eiisteDt  debt;  that  the  acceptnace  hud  beeo  given  for  lands  which  the 
Kooeptor  had  pnrobaMd  from  the  drawer  of  the  bill,  to  which  laodi  the  drawer  had  no  title ; 
that  the  quality  of  the  l&nds  had  been  misrepraeenled ;  and  the  parchaser  imposed  upoa  by 
the  fiaad  of  the  drawer,  snd  those  who  were  co-owners  of  the  land,  and  co-operators  in  tbe 
•ale.    The  bill  aocepted  had  been  reoeired  bonifiiU,  and  before  it  wiu  due. 

There  is  no  doubt,  that  a  bondfidt  holder  of  a  oegoeiable  Instrument  for  a  valnable  consideratum 
witbont  any  notioe  of  the  facta  which  implicate  its  Tslidily  ns  between  the  antecedent  parlies. 
It  he  takea  it  under  an  indorsement  made  before  the  same  becomes  due,  holds  the  title  unaf- 
fected by  those  facts  ;  aad  raay  recover  thereon,  although,  as  betwecm  the  anteoeduit  parties, 
the  transaction  may  be  without  any  le^  validity.' 

Tbe  bolder  of  n^otiable  paper,  before  it  is  due,  is  not  bound  to  prove  that  he  'a  a  htrnd  fidt 
holder  for  a  valuable  consideration,  without  noUce;  for  tbe  la*  will  presume  that,  in  the 
absence  of  all  rebutting  proof :  and  therefore,  it  is  incumbent  on  a  defendant,  to  establish  by 
way  of  defence,  satisfactory  proofs  of  the  contrary,  and  tbm  overcooM  the  primd  /ad*  Uth 
of  the  plain  tifr.i 

The  B4th  section  of  tbe  judiciary  act  of  i'lSi,  which  declares,  "  that  the  laws  ot  the  MTerKl 
states,  except  wbere  ihe  conatitution,  treaties  or  statutes  of  the  Dnilad  Sulea  shall  otherwise 
recognise  or  provide,  shall  be  regarded  as  rules  of  decision  in  trials  at  common  law,  in  the 
courts  of  the  United  States,  in  cases  where  they  apply,"  has  uniformly  been  supposed  by  thesn- 
preme  ooort  to  be  limited  in  its  application  to  state  laws  stricllj  local;  that  Is  to  (ay,  to 
the  positive  atatutes  of  lie  state,  and  the  construction  thereof  adopted  by  tba  local  tribunala, 
and  to  rights  and  titles  to  'iblngs  having  a  permanent  locality,  such  as  the  ri^ts  and  . 
titlea  to  real  estates,  and  other  matters  immovable  and  intra -territorial  in  their  nature  *- 
and  character.  The  section  does  not  extend  to  contncta  or  other  instruments  of  a  commerelal 
nature;  the  troe  interpreUtioo  and  effect  whereof  are  to  te  sought,  not  in  the  dedsiosf  of 
tba  loetl  tribonate,  but  in  the  general  principles  and  dootrinea  of  oonneroial  JoriipnldsaN.* 

'Goodman    *.    Simonds,    SO    How.    S4S  ;  And  Me 'Hldeii  v.  BWr,  tl  WaU  Ml. 

Hurray  v.  Lardner,  S  Wall.   ISI;   Brown  *.  >  Colllna  •.  Gilbert,  «4  U.  S.  TBI. 

Spollord,  9B  U.  S.  181.     A  past  consideration  'Carpenter  v.  PreTldenoe  WaiblngtOD  Ina. 

issafflolentlooonatituteoneaicmil^fholder  Co.,po*l,  p.  49Bi  Oata**.  Natiw^  Bnk,  tOO 

for  value.     Sawyer  v.  Frichelt,  10  Wall  166;  C.  3.  SS9:   B«llro«d  Oo.  •    "    '      '   ~ 

Bailroad  Oo.  «.  National  Bank,  lOS  U.  8.   2X.  103  Id.  14. 
le  Par.— 1 


t  SUFREMB  COURT  [Jan'y 

Swift  T,  Trwm- 

Cmbtifioatb  or  Dinsioir  from  the  Circait  Coart  for  tbe  Southern  Dis- 
triot  of  New  York.  This  aotioa  wag  ioatituted  in  the  circait  court,  npoD 
a  bill  of  exchange,  dated  at  Portland,  in  the  atate  of  Maine,  on  the  first 
day  of  May  1836,  for  (16^6. 30,  payable  eix  months  after  date,  drawn  by 
Nathaniel  Norton  and  Jatrns  S.  Keith,  upon  and  accepted  by  the  defendant; 
the  bill  having  been  drawn  to  the  order  of  Nathaniel  Norton,  and  by  him 
indorsed  to  the  plaintiff.  Tbe  principal  and  interest  on  the  bill,  up  to  the 
time  of  trial,  amonnted  to  $1802.06. 

The  defence  to  the  action  rested  on  the  answers  to  a  bill  of  diaoovery 
filed  by  the  defendant  against  the  plaintiff  ;  by  which  tt  appeared,  that  tbe 
hill  bad  been  received  by  him  from  Nathaniel  Norton,  with  another  draft 
of  the  same  amount,  in  payment  of  a  protested  note  made  by  Norton  & 
Keith,  and  which  had  been  paid  by  him  to  the  Maine  Bank.  When  tbe 
draft  was  received  by  tbe  plaintiff,  it  bad  been  accepted  by  the  defendant 
who  resided  in  New  York.  The  plaintiff  bad  no  knowlegeof  the  considera- 
tion which  had  been  received  for  the  acceptance,  and  had  no  other  trans- 
action with  the  defendant.  He  had  received  tbe  drafts  and  acceptances  in 
payment  of  the  protested  note,  with  a  full  belief  that  tho  same  were  jnstly 
due,  according  to  their  tenor  ;  and  he  had  no  other  security  for  tbe  pay- 
ment of  tbe  protested  note,  except  the  drafts,  nor  had  he  any  knowledge  of 
any  contract  or  dealing  between  the  defendant  and  Norton,  out  of  which 
the  BMd  draft  arose.  The  defendant  then  offered  to  prove  that  the  bill  of 
exchange  waa  accepted  by  him  as  part  consideration  for  tbe  parchase  of  cer- 
tain lands  in  the  state  of  Maine,  of  which  Keith  &  Norton,  the  drawers 
of  tbe  bill,  represented  themselves  to  be  the  owners,  and  represented  them 
«,   1    to  be  of  great  value,  made  certain  estimates  *of  them  which  were 

-'  warranted  by  them  to  be  correct,  and  also  contracted  to  convey  ft 
good  title  to  tbe  land  ;  all  of  which  repreeeotations  were  in  every  respect 
frandnlent  and  false ;  and  that  said  Keith  A  Norton  had  never  been  able 
to  make  a  title  to  the  lands ;  whereupon,  the  plaintiff,  by  his  counsel, 
objected  to  the  admission  of  said  ti  stimony,  or  any  testimony,  as  against 
tbe  plaintiff,  impeaching  or  showing  the  failare  of  the  consideration  on 
which  said  bill  watt  accepted,  under  the  facts  aforesaid  admitted  by  tbe 
defendant,  and  those  proved  by  him,  by  reading  said  answers  in  equity  of 
the  plaintiff  in  evidence.  And  the  judges  of  the  court  divided  in  opinion 
on  the  point  or  question  of  law,  whether,  under  the  facts  last  mentioned, 
tbe  defendant  was  entitled  to  the  same  defence  to  the  action,  aa  if  the  sait 
was  between  tbe  original  parties  to  tbe  bill,  that  is  to  say,  the  said  Norton, 
or  the  said  Norton  &  Keith,  and  the  defendant?  And  whether  the  evi- 
dence so  offered  in  defence,  and  objected  to,  was  admissible  as  against  the 
plaintiffs  in  this  action  ?  And  tberenpon,  tbe  said  point  or  qneation  of  law 
was,  at  the  request  of  the  -connBel  for  tbe  said  plaintiff,  stated  as  above, 
ander  the  direction  of  tbe  jadges  of  the  court,  to  be  certified  under  tbe  seal 
of  tbe  court  to  tbe  supreme  court  of  the  United  States,  at  the  next  session 
thereof  to  be  held  thereafter ;  to  be  finally  decided  by  the  said  last-men- 
tioned court. 

The  case  was  submitted  to  tbe  conrt,  on  printed  argnmente,  by  JPbnenden, 
for  the  plaintiff  ;  and  by  Dana,  for  tbe  defendant. 

.AMmdiem  argnod,  that  the  evidence  offered  and  objeoted  to  was  no 
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defence  as  against  the  plaintiff  is  this  actioD.  The  right  of  the  plaintiff 
to  recover,  resting,  in  the  first  place,  on  admissions  and  proof,  is  established 
prima  fadi.  The  defendant,  by  his  course  of  proceeding,  has  admitted  : 
1.  That  the  bill  in  suit  was  indorsed  to  the  plaintiff,  during  its  course,  as 
negotiable  paper,  aboat  five  months  before  it  became  due,  according  to  its 
tenor.  2.  That  when  it  was  received  by  the  plaintiff,  be  had  no  notice,  or 
knowledge,  or  intimation,  of  any  fact  to  the  dishonor  of  the  bill  ;  on  the 
contrary,  he  was  assured  by  his  debtor,  it  would  'be  paid  promptly  r  * . 
at  maturity,  and  that  previous  acceptances  given  in  payment  of  the  ^ 
sale  of  land  had  been  paid  at  maturity.  3.  That  the  acceptance  was  taken 
in  payment  of  a  pre-eiistent  debt,  and  that  the  plaintiff  had  no  other  secu- 
rity for  the  debt  due  to  him  by  Korton  A  Keith  but  this  acceptance,  and 
an  acceptance  of  the  same  character  for  the  residue  of  his  claim  on  Norton 
&  Eeitb  ;  and  that  on  receiving  the  acceptance,  he  bad  given  up  the  note 
of  Norton  A  Keith,  which  had  been  indorsed  by  one  Child. 

By  the  cases  of  Bank  of  Salina  v.  Babcoek,  21  Wend.  499,  and  JBank 
of  Sandusky  v.  Seoville,  24  Ibid,  lis,  it  distinctly  appears,  that  the  latest 
opinion  of  the  supreme  oonrt  in  New  York  is  (and  seemingly  as  if  that 
court  had  never  decided  otberwise),  that  receiving  negotiable  paper  in  pay- 
ment of  an  antecedent  debt,  is  the  same  thing,  in  all  respects,  as  regards 
the  rights  of  the  recipient  indorsee  of  such  paper,  as  if  he  had  paid  money, 
or  any  other  valuable  consideration  for  it,  at  the  time,  on  the  credit  of  the 
paper.  But  if  these  oases  cannot  be  reconciled  with  the  plaintiff  Swift's 
side  of  the  present  question,  are  they,  unsustained  as  they  are  by  like 
decisions  in  any  other  of  the  states  in  this  Union  ;  resting,  as  they  do,  on  an 
obvious  misinterpretation  of  the  case  of  Coddington  v.  Bay  ;  and  contra- 
dicting, as  they  do,  the  earlier  decision  of  the  same  court,  on  the  very  point, 
in  the  case  of  Warren  v.  Lynch,  which  has  been  referred  to  ;  and  tending, 
as  they  do,  to  drive  commercial  negotiable  paper  out  of  one  of  the  paths  of 
its  greatest  utility — are  they  still  to  overthrow  the  decisions  of  this  court  in 
the  cases  of  Coolidge  v.  Payaon,  and  Tbwialey  v.  SumraUf  It  is  contended, 
on  the  part  of  the  defendant,  that  they  arc,  and  that  this  high  court  is  bound 
to  follow  thorn  with  unreasoning  eubmiseion,  because  the  bill  in  question 
was  drawn  on  the  city  of  New  York,  in  the  state  of  New  York  ;  and  on 
scoonnt  of  the  34tb  section  of  the  judiciary  act  of  1788,  which  provides, 
that  "the  laws  of  the  several  states,  except  where  the  constitution,  treaties 
or  statutes  of  the  United  States  shall  otherwise  require  or  provide,  shall  be 
regarded  as  rales  of  decision,  in  trials  at  common  law,  in  cases  where  they 
apply." 

In  answer  to  this,  it  is  urged,  that,  in  the  first  place,  after  observing, 
*that  it  is  not  pretended,  that  the  decisions  of  the  supreme  court  of  ,  , 
New  York  referred  to,  are  founded  on,  or  are  in  exposition  of,  the  I- 
constitution  or  any  statute  of  that  state,  that  the  phrase  "laws  of  the 
several  states,"  in  the  34th  section  of  the  judiciary  act,  means  nothing  else 
than  the  written  constitutional  system  and  statutes  of  such  states ;  and  that, 
if  the  framers  of  the  act  of  congress  bad  not  known  that  all  the  states  had 
such  written  constitutions  of  government,  laws  of  paramount  authority  in 
those  states;  and  had  not  wished  to  frame  their  enactments  in  language 
popular  and  comprehensive,  as  well  as  accurate,  they  would  have  ua«d 
the  word  *'  statutes,"  the  appropriate  technical  word  for  laws  framed  by  the 
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legislature,  instead  of  the  word  "  laws."  If  the;  bad  intended  to  embrace 
in  tbe  section,  the  traditionary,  or  otherwise  derived,  common  law  of  tnch 
BtateB,  as  expounded  by  the  deoisions  of  the  state  courta ;  being,  as  they 
Tere,  scholars  as  welJ  as  lawyers,  they  would  have  incorporated  in  tbe  sec- 
tion, by  way  of  substitnte  or  addition,  some  suoh  general  phrase  as  "  systems 
of  law."  In  oommon  parlance,  the  word  "  laws,"  in  tbe  plural,  means,  and 
did  mean  in  1789,  legislative  enactments.  Tbe  same  word  also  embraces, 
popularly  and  technically,  when  speaking  of  the  regulations  of  the  respective 
United  States,  tbeir  constitutions  of  government,  as  we!)  as  their  kgislative 
enaotmentB  ;  and  the  former,  as  well  tbe  latter,  were  doubtless  included  in 
the  34th  section.  For  these  reasons,  the  word  "laws,"  instead  of  tbe  word 
"  statutes,"  makes  part  of  the  section. 

It  is  admitted,  that  if  the  bill  had  been  delivered  to  the  plaintiff  by 
Norton,  for  value  delivered  to  him,  Norton,  at  the  time,  on  tbe  strength  or 
credit  of  tbe  bill,  the  defence  should  be  rejected.  But  it  is  contended  on  the 
part  of  the  defendant,  that  inasmuch  as  the  bill  was  received  by  the  plaintiff 
in  payment,  though  it  were  absolute  payment,  of  a  pre-existing  debt ;  and 
though  he  has  no  evidence  of,  or  seourity  for,  such  debt,  except  the  new 
security  in  bis  hands,  received  in  paymi>nt  of  the  old  ;  the  bill  in  question 
was  not  indorsed  to  him  in  the  usual  coarse  of  trade,  so  as  to  give  him  any 
rights,  as  tbe  holder  of  it,  different  from  those  of  the  person  who  trans- 
ferred it  to  him ;  however  he  may  have  received  it  fairly  and  in  good  faith, 
and  without  notice  of  anything  which  would  disenable  the  party  transferring 
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it  to  him,  to  •recover  it  of  the  acceptor  ;  and  however  tbe  fact  may 
be,  as  to  its  original  lawfulness.  This  is  the  question  for  the  conrt  to 
decide  :  and  it  is  contended,  that  the  bill  being  so  transferred  and  received 
in  payment  of  a  pre-existing  debt,  gives  the  indorsee  all  the  rights,  as 
against  the  acceptor,  which  he  would  have  had,  if,  at  the  time  he  received 
it,  he  had  paid  the  amount  of  it,  in  money,  to  the  indorser.  It  certainly 
should  .be  so.  The  use  of  negotiable  paper  has  hardly  been  of  greater 
service  to  civilised  man,  in  facilitating  the  transmission  of  the  equivalent  of 
money,  and  thus,  in  answering,  in  some  respects,  the  purposes  of  money 
itself,  than  iu  preventing  hostile  proceedings  in  courts  of  law  for  the  collec- 
tion of  money  due.  Indeed,  one  of  the  principal  good  effects  of  the  former 
is,  that  it  tends  to  prevent  suits  at  law.  In  point  of  fact,  thousands  of  suits 
have  been  prevented,  by  receiving  a  bill  of  exchange  or  promissory  note, 
with  an  additional  name  upon  it,  payable  at  a  future  day,  in  discharge  of  a 
debt,  which,  although  due,  the  debtor,  at  the  moment,  could  discharge  in  no 
other  way.  But  if  it  comes  to  be  settled  by  law,  that  the  creditor,  upon 
such  an  occasion,  must,  at  his  peril,  ascertain  that  tbe  additional  party, 
whose  name  is  upon  the  paper,  has  no  good  defence  to  its  payment  as 
against  the  person  proposing  to  transfer  it  to  anoh  creditor,  it  will  deter 
faim  from  receiving  it,  in  lieu  of  the  money  he  demands  ;  and  will,  in  many 
instances,  lead  to  suits,  which  otherwise  would  not  have  been  commenced. 
This  high  court  has  once  and  again  decided  tbe  very  question  involved 
in  this  case,  in  the  case  of  Coolidge  v.  Payson,  2  Wheat.  66-73,  and  in 
Tovmaley  Y.  Sumrall,  2  Pet.  170-60.  The  general  rule  as  to  negotiable 
paper  is,  that  where  it  is  not  unlawful  and  void  in  its  inception,  he  to  whom 
it  is  transferred,  while  current,  in  due  form,  and  who  receives  It  in  good 
fwth,  and  for  a  valuable  consideration,  without  notice  of  anything  vhieh 
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woald  ejcoDerftt«  the  maker  or  acceptor  of  it  from  paying  it  to  the  one  from 
vhom  he  receives  it,  cao  recover  its  amount  from  suob  maker  or  acceptor, 
^though  the  pkrt;  from  whom  be  received  it  could  not.  1  JA.  Raym.  7Se  ; 
1  Salk.  120  ;  3  Ibid.  71  ;  Grant  v.  Vauffhan,  3  Barr.  1616.  But  surely,  the 
diflofaaiffe  of  a  just  debt  in  a  valuable  con ai deration.  1  Com.  *Dig.  ^ 
(New  York  ed.  of  1824)  300,  tit  "  Action  on  the  Case  upon  Aasump-  *■ 
ait,"  B.  3,  "  I>ischarge  of  a  debt  a  good  consideration  to  raise  an  asm/rrqmt." 
Id  Baker  v.  Arnold,  3  Cainea  279,  it  was  decided  by  the  supreme  court  of 
New  York,  that  in  an  action  by  the  indorsee  of  a  note,  not  void  in  its 
creation,  and  indorsed  bef<«%  it  became  due,  the  consideration,  as  between 
the  previous  parties  to  the  note,  could  not  be  inquired  into.  Id  Ruatell  v. 
Jiaii,  2  Johns.  60,  a  decision  upon  similar  principles  will  be  foand.  Cited 
also,  Warren  v.  XyncA,  6  Johns.  230. 

But  it  is  oontended  on  the  part  of  the  defendant,  that  later  decisions  by 
the  supreme  court  of  New  York  have  established  an  opposite  principle  ;  and 
that  receiving  a  note  in  payment  of  a  pre-existing  debt,  is  not  receiving  it 
in  the  nsnal  course  of  trade,  nor  on  a  consideration  which  gives  the  indorsee 
any  rights  on  the  paper,  beyond  those  of  the  indorser.  The  phrase,  "  nsnal 
course  of  trade,"  is  rather  v^ue  and  indefinite.  It  was  once  the  usual 
ooune  of  trade  to  pay  debts,  and  it  should  still  be  so.  Most  of  the  notes 
discounted  at  banks  are  given  for  the  renewal  of  notes  to  fall  due,  or  for 
the  payment  of  pre-existing  debts.  The  later  dedeions  of  the  supreme 
court  of  New  York,  referred  to,  are  professedly  founded  on  principles 
alleged  tu  be  decided  in  the  ease  of  Bay  v.  Coddington,  6  Johns.  Ch.  bi, 
and  the  same  case,  under  the  name  of  Coddington  v.  Bay,  decided  in  the 
court  for  the  correction  of  errors  of  that  state,  on  appeal.  20  Johns.  637. 
This  oase  does  not  sustain  the  position  of  the  defendant.  It  was  decided 
by  Chancellor  Exnt,  expressly  on  the  ground,  that  "  the  defendant  did  not 
receive  the  notes  in  the  course  of  business,"  nor  in  payment,  in  part  or  in 
the  whole,  of  any  then  existing  debt.  In  the  court  for  the  oorrection  of 
errors,  the  decision  of  Chanoellor  Kxmt  was  affirmed.  In  the  case  of  War- 
den V.  Ho%mU,  9  Wend.  170,  the  note  was  not  received  in  payment,  but  aff 
a  seeanty.  The  other  cases  referred  to,  Rosa  v.  BrothereonylQWexxA.  SS; 
Ontarso  Bank  v.  Worthington,  12  Ibid.  S93  ;  and  Payne  v.  CtUkr,  13 
Ibid.  605,  are  all  fonnded  on  the  principle  laid  down  by  Sataob,  Chief  Jus- 
tice, in  the  Ontario  Bank  v.  Worthington^  "  if  the  plaintiff  fails,  he  loses 
ROthiBg,  he  is  in  ^e  same  sitnation  as  before  he  took  the  p^ter,  *aQ<l 


it  was  his  faalt,  if  be  did  not  inquire  into  the  value  of  the  paper. 
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and  the  defenoe  gainst  it ;  and  all  tfae  cases  assume  that  the  case  of  Ccd- 
dinfften  v.  fay  decided  what  it  did  not  decide."  Whensoever  a  person 
receives  a  note  or  bill,  in  payment  of  a  pre-existing  debt,  he  does  lose  some- 
thii^,  if  he  eannot  collect  the  substitute  he  receives.  He  loses  the  debt. 
He  does  not  stand  in  the  same  situation  as  before  he  took  the  note  or  bill. 
The  aame  parties  holdeo  on  the  old  and  extinguished  evidence  of  debt, 
may  be  on  the  new  which  he  receives,  and  they  may  not.  If,  then,  these 
deeisioiis  ot  the  supreme  court  of  New  York  rest  essentially  on  the  prin- 
ciple stated  by  Chief  Justice  Savaob,  they  are  not  at  war  with  the  law 
which  is  oontended  for  in  the  present  case. 

Por  these  reasoBs,  it  is  contended,  that  the  34th  section  of  the  judiciary 
Mt  doc0  Mot  render  it  obligatory  upon  this  court  to  disre^rd  its  own  deois- 
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ions,  and  follow  those  of  aoy  court  of  the  state  of  New  York,  upon  a  gen- 
eral question  like  the  preseot,  not  affected  by  any  statute  of  that  state ; 
although  the  bill  of  exchange  in  question  was  drawn  on  the  city  of  New 
York. 

But  if  law  is  otherwise,  it  is  sabmitted,  that  the  deoisioos  of  the  high- 
est oourt  of  the  state  is  tho  conrt  for  the  oorrection  of  errors.  Oeiston  v. 
M>yt,  3  Wheat.  248.  In  the  court  of  errors  of  Kew  York,  the  decision 
in  Say  v.  Codditi^ton,  has  been  spoken  of  with  disapprobatiou. 

If  there  is  any  qiieetion  of  law,  not  local,  but  widely  general  in  its 
nature  and  efiFects,  it  is  the  present  question.  It  in  one  in  which  foreigners, 
the  citizens  of  different  states,  in  their  contests  wttb  each  other,  nay,  every 
nation  of  the  oivilized  commercial  world,  are  deeply  interested.  By  all 
without  the  United  States,  this  court  is  looked  to  as  the  judiciary  of  the 
whole  nation,  known  as  the  United  States,  whose  commerce  and  transac- 
tions are  as  widely  diffused  as  is  the  use  of  bills  of  exchange.  The  obvious 
and  admitted  wisdom  of  the  34lh  section  of  the  judiciary  act,  in  reference 
to  our  excellent,  but  delicate  and  complex  system  of  government,  if  the 
section  does  not  receive  the  construction  contended  for,  and  which  it  is 
believed,  the  framers  of  that  act  designed,  will  lose  its  nature  and  become 
folly  ;  and  the  section  will,  as  it  seems,  be  productive  of  mischiefs,  in  the 
experience  and  remembrance  of  which  its  benefits  will  be  lost  sight  of,  if 
,  the  principle  urged  on  the  part  of  the  defendant  shall  prevail.  *How 

■^  can  this  court  preserve  its  control  over  the  reason  and-  affections  of 
the  people  of  the  United  States  ;  that  control  in  which  its  nsefulness  con- 
sists, and  which  its  own  untrammelled  learning  and  judgment  would  enable 
it  naturally  to  maintain  ;  if  its  records  show  that  it  has  decided  (as  it  may 
be  compelled  to  decide,  if  the  construction  of  the  section  referred  to,  advo- 
cated on  the  part  of  the  defeadent,  be  established)  the  same  identical  ques- 
tion, arising  on  a  bill  of  exchange,  first  one  way,  and  then  the  other,  with 
vacillating  inconsistency  7  In  what  light  will  the  judicial  character  of  the 
United  States  appear  abroad,  under  such  circumstances  ? 

In  cases  in  which  the  courts  of  the  United  States  have  jurisdiction,  by 
the  constitution  and  laws  of  the  United  States,  the  common  mercantile  law 
of  the  respective  states  applying  to  and  governing  those  cases,  is  as  much 
submitted  to  the  actual  consciences  and  judgments  of  the  minds  of  the 
judges  who  constitute  thosn  courts,  to  be  considered  and  declared,  without 
respect  to  the  decision  of  any  state  court,  as  binding  authority,  as  the  same 
law,  in  cases  where  the  United  States  courts  have  not  jurisdiction,  is  to  the 
best  judgment  of  the  state  courts,  without  respect  to  the  decision  of  any 
court  of  the  United  States,  as  binding  authority.  Congress,  and  congress 
alone,  has  power  to  regulate  commerce  between  the  states.  But  it  will  be 
impossible  for  congress  to  regulate  commerce  between  the  states,  if  it  be 
left  to  state  courts  to  declare  authoritatively,  in  the  absence  of  any  statute 
upon  the  point,  the  force,  and  meaning  of,  and  the  right  of  parties  under, 
that  most  important  instrument  of  such  commerce — the  bill  of  exchange, 
when  drawn  and  held  in  and  by  a  citizen  of  one  state,  and  accepted  and 
payable  in  and  by  a  citizen  of  another  state. 

I>ana,  for  the  defendant. — The  first  part  of  the  argument  of  Mr,  Dana 
ma  upon  tha  question,  whether  the  acceptance  of  the  bill  of  ezohauge  by 
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tbe  defendant  having  been  given  in  New  York,  tbe  contract  was  not  to  be 
regulated  by  tbe  UwB  of  that  state.     This  question  was  not  brought  before 
the  court  hj  the  certificate  of  division,  and  the  discasaion  of  the  point  by 
the  coanael  of  the  defendant  is  therefore  omitted. 

Mr.  Dana  declined  arguing  the  qnestion,  whether,  by  tbe  laws  *of 
the  state  of  New  York,  tbe  defence  set  up  by  the  defendant  woold 
have  been  admissible,  as  he  did  not  suppose  it  arose,  properly,  upon  the  cer* 
tificatc  of  division.  He  thought  the  judges  did  not  in  fact  divide  upon 
that  point;  but  on  the  contrary,  they  gave  judgment  on  a  case  made  by 
the  plaintiff,  to  set  aside  the  verdict  for  defendant;  and  upon  elaborate 
examination  of  all  the  decisions  of  the  courts  of  the  state  of  New  Yorlc, 
that  the  defence  was  good  ;  and  the  verdict  ought  not  to  be  set  aside,  if 
the  laws  of  that  state  applied  to  the  case. 

Upon  the  question,  whether,  by  tbe  34th  section  of  the  judiciary  act  of 
1780,  the  law  of  the  state  of  New  York  must  be  Che  rule  of  decision  of  this 
case ;  he  argued,  that  ander  the  injnuctions  of  the  section,  that  "  the  laws 
of  the  several  states,  except  where  the  constitution,  treaties  or  statutes  shal 
otherwise  provide  or  require,  shall  be  regarded  as  rules  of  decision  in  trials 
at  common  law,  in  the  courts  of  the  United  States,  in  oases  where  they 
apply,"  imposed  on  the  supreme  court  an  obligation,  as  well  to  apply  tbe 
decisions  of  the  courts  of  this  state,  as  the  statutes,  to  oases  which  come 
before  this  court. 

It  was  necessary  to  adopt  some  system  or  code  of  law  for  tbe  admin- 
istration of  justice,  by  the  newly-erected  courts  of  the  United  States. 
These  coarts  were  anomalous  in  character,  created  by  statute ;  under 
the  general  provision  of  the  constitution  of  the  United  States,  lim- 
ited in  jnrisdiotioD  to  certain  subjects;  and  without  rules  of  decision  in 
the  cases  that  would  arise.  To  have  attempted  to  create  a  code  of  laws  by 
legislative  enactment,  would  have  been  without  present  avail  to  the  courts  ; 
and  even  with  the  aid  of  future  experience,  and  after  years  of  labor,  could 
not  be  expected  to  be  perfect.  The  alternative  was  to  adopt  an  existing 
system  of  laws.  The  common  law  was  sufficiently  complete,  and  would  have 
furnished  rules  of  deotsion  for  all  oases,  as  well  as  modes  of  judicial  pro- 
ceedings ;  but  it  would  have  then  been  one  system  of  law  in  tbe  federal 
courts  for  the  whole  United  States.  It  may  be  questioned,  whether  the  law 
of  the  place  of  the  contract,  although  a  principle  recognised  by  the  com- 
mon law,  would  have  bad  effect  in  reference  to  the  several  states.  That 
principle  has  reference  to  a  foreign  contract.  But  the  territorial  limit  of 
tbe  jurisdiction  of  *the  federal  courts  would  be  one  country  and  .^ 
subject  to  one  law.  Wherever  within  that  limit  the  cause  of  action  *■ 
might  arise,  it  would  be  subject  to  the  same  administration  of  law  by  these 
courts,  when  resorted  to  for  the  purpose  of  enforcing  the  right.  This 
would  have  led  to  perpetual  confliction  between  the  state  and  federal 
courts. 

Another  objection  would  be,  that  the  common  law,  however  perfect  in 
its  structure,  still  had  many  pecularities  not  adapted  to  tbe  condition  of 
things  in  this  country,  and  requiring  to  be  modified  to  meet  the  exigencies 
of  an  enterprising  people.  Such  modilication  bad  in  fact  taken  place  in  al! 
the  states,  In  all  of  which,  at  least,  those  having  an  Englisb  origin,  the  oom- 
moD  law  had  been  adopted,  or  rather  inherited.     Instead,  therefore,  of  the 
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mtiio  body  of  the  eouiaon  Isw,  with  all  its  peoalarities,  it  ooald  be  adopted 
M  modified  by  the  states,  aad  by  so  doing,  the  federal  oonrts  would  be  made 
to  hamtoniee  witb  the  state  tribunals,  and  the  law  of  the  plaoe  of  contract 
be  preserved. 

If  ^e  phraseology  of  the  section  in  question  be  ezatniaed,  with  reference 
to  the  whole  subject  that  congress  was  to  provide  for,  it  will  be  found  sub- 
stantially to  express  all  that  was  necessary  for  the  adoption  of  the  state  laws 
to  the  extent  and  for  the  purpose  we  have  supposed  lo  have  been  had  in 
view.  It  is  all  the  provision  there  is  upon  the  sabjeot :  and  in  so  far  as  it 
falls  short  of  the  adoption  of  laws  for  the  direction  of  the  courts,  the  defect 
IB  still  unprovided  for.  The  common  law  has  never  been  otherwise  adopted, 
nor  have  the  courts  power  to  create  or  adopt  laws — they  must  administer 
the  law  as  existing.  In  sapport  of  this  position,  it  would  be  sufficient  per- 
haps, to  i%fer  to  the  cases  of  the  United  States  v.  Worrali,  2  Dall.  884 ; 
United  States  v.  £urr  (opinion  delivered  by  the  Chief  Justice,  Sept.  3d, 
1807 ;  2  Burr's  Trial  48) ;  United  States  v.  Hudson,  1  Cranch  32  ;  United 
States  V.  Coolidffe,  1  Wheat.  415.  In  these  cases,  it  is  true,  the  question  was, 
whether  the  courts  of  the  United  States  had  jurisdiction  of  crimes  and 
offences  at  common  law,  which  had  not  been  provided  for  by  the  constitn- 
tlon  or  laws  of  the  United  States  ;  but  they  involved  the  general  question, 
whether  the  common  law  bad  been  adopted  ;  for  if  it  could  be  referred  to 
at  all,  it  was  equally  a  source  of  jurisdiction,  as  it  would  be  the  rule  of  decia- 
,     ,     ion.     Accordingly,  in  the  discussion  'of  the  question,  it  was  thought 

■'  necessary  to  assume,  in  the  ntmost  latitude,  that  the  common  law 
was  the  basis  of  our  federal  jurisprudence,  as  it  was  of  the  several  States  ;  and 
the  decision  ought  to  be  regarded  as  oo-cxtensive  witb  the  ground  upon 
which  the  jurisdiction  was  asserted,  and  to  have  finally  disposed  of  it.  Yet, 
as  the  oonrt  were  not  nnanimous,  and  the  subject  has  been  since  debated  with 
much  learning  and  zeal  by  distinguished  writers  (see  Du  Ponceau  on  the 
JurisdiotioD  of  the  Courts  of  the  United  States  ;  1  Kent's  Com.  411,  322  ; 
North  American  Review,  July  1826 ;  1  Story's  Com.  on  the  Const.  141), 
it  may  not  be  soperogatory  to  examine  it  anew  ;  and  the  question  is  now 
presented  in  a  form  that  calls  for  a  specific  and  final  decision  of  the  whole 
tnatter. 

It  would  seem  to  be  a  self-evident  proposition,  that  the  adoption  of  the 
eomtnon  law  must  have  been  by  the  constitution  or  legislative  enactment. 
Snrely,  the  courts  could  not,  of  their  own  authority,  establish  as  the  law  of 
the  land,  a  foreign  code  or  system,  no  matter  how  consonant  with  our 
politiBal  character,  or  bow  familiar  its  principles.  By  the  same  authority, 
they  could  as  well  have  adopted  the  civil  law,  as  existing  in  France  or 
Holland,,  as  the  English  law.  But  although  it  is  conceded,  that  there  is  no 
express  recognition  or  adoption  of  the  common  law,  either  in  the  constitu- 
tion or  laws  of  the  United  States ;  it  is  contended,  that  the  constitution 
pre-supposes,  and  is  predicated  upon  the  existence  of  the  common  law. 
Justice  Stobt,  in  the  United  States  v.  Coolidffe,  1  Gallis,  488 ;  Bayard's 
Speech,  Debates  on  the  Judiciary,  in  1802,  p.  372  ;  North  American  Review, 
before  cited.  Mr.  Justice  Stoby  refers  to  the  provisions  in  the  constitution 
and  laws,  in  respect  to  trial  by  jury,  the  writ  of  habeas  corpus,  &e.,  as 
iBStanoes  when  recourse  must  be  had  to  the  common  law  for  the  interpreli^ 
tion  of  terms.     1  Oallis.  488. 
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These  obeervfttions  are  jnst ;  bat  what  is  the  coDGlaoioD  tberefromf  Be- 
UDsewehave  uaed  the  terms,  have  we  thereby  appropriated  the  entire  c<«i- 
ntou  law,  and  become  subject  to  its  authority  ?  Do  we  not  borrow  terms  in 
Boienoe  and  arts,  without  beiug  pledged  to  the  principles  to  whioh  they  may 
faaTfl  been  applied  ?  The  physician  derives  bin  nomenclature  from  the  Greek 
language ;  bat  is  his  practice  controlled  by  the  false  notions  which 
*those  terms  often  indicate,  or  the  theories  of  those  who  invented 
them  ?  The  common  law  itself  has  borrowed  terms  of  pleadings  and  >■ 
processes,  and  familiar  proverbs,  from  the  civil  law,  but  do  we  look  to  the 
original  for  any  supposed  obligation?  Our  law  idiom  is  esaentially  of  com- 
mon-law origin,  yet  not  foreign  ;  it  is  the  language  familiar  to  us  in  the  juris- 
pradence  of  the  reapeeltve  states  ;  it  is  there  assimilated  and  modified  by  our 
own  circumstances  and  usages.  In  coming  togelherfrom  the  respective  states, 
the  framers  of  the  constitution,  and  our  representati  vcs  in  congress  after  them, 
must  be  regarded  as  having  had  in  view  the  language,  laws  and  institutions 
of  the  states  which  they  represented.  If,  therefore,  ic  the  organization  of 
the  federal  judiciary,  a  system  of  laws  is  pre-supposed,  it  is  the  American 
law,  which  is  now  as  distinct  in  its  character  as  the  English  or  French  ;  yet, 
as  it  is  not  uniform  in  the  states,  the  adoption  of  it  in  the  federal  courts 
would  be  necessarily  subject  to  some  legislative  provision,  as  to  the  cases 
and  circomstances  to  which  the  law  should  be  applicable.  The  general 
language  of  the  law  would,  however,  obviously  occur,  and  be  used  in  any 
legislation  upon  the  subject,  without  the  necessity  of  definition  as  might  bo 
required,  if  some  foreign  code  or  any  of  its  provisions  were  to  be  transfer- 
red and  appropriated,  like  the  Athenian  la^,  which  was  transmuted  in  a 
mass,  by  the  Romans,  into  the  twelve  tables. 

But  it  is  said,  that  some  of  the  provisions  of  tbe  constitution  can  take 
effect  only  by  recourse  to  the  common  law,  as  the  clause  In  art.  III.,  g  2, 
extending  the  judicial  power  to  all  cases  in  law  and  equity,  arising  under 
the  constitution,  &o.,  and  to  admiralty  and  maritime  jurisdiction.  The 
laws  and  practices  of  the  states,  it  is  argued,  cannot  be  referred  to  here, 
becaase,  in  many  of  them,  no  equity  jurisprudence  existed,  and  the  maritime 
law  of  the  states  is  supposed  to  have  been  too  imperfect  and  unsettled  to 
famish  any  basis  for  that  department  of  law.  1  Qatlis.  488.  To  this  it  may 
be  answered,  that  although  in  some  of  the  states,  there  were  no  eqnity 
tribunals,  distiuctfrom  the  common-law  courts,  yet  the  principles  of  equity 
as  distinguished  from  those  of  common  law,  were  perfectly  underatood  in 
every  state,  and  were  in  fact  administered,  although  in  some  of  them  with- 
out  the  aid  of  a  court  of  chancery.    The  present  organization  of  tbe  federal 


courts,  in  fact,  conforms  with  the  nsage  of  those  very  ^states  where 
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this  defect  of  equity  power  is  supposed  to  exist — there  is  an  equity 
jurisprudence  fully  carried  into  effect,  without  separate  courts  of  equity. 
As  to  tbe  maritime  jurisdiction  and  course  of  proceeding,  it  was  sufficiently 
settled ;  for  the  proceedings  of  our  courts,  in  the  exercise  of  that  jurisdiction 
are  regulated  now,  not  by  the  English  admiralty  law,  but  by  the  practice  in 
our  own  country,  engrafted  on  the  English.     10  Wheat.  473. 

Mr.  Dana  cited  the  debates  on  the  constitution  of  the  United  States,  in 
the  convention  of  Virginia,  and  in  other  states,  to  show  that  without  the  aid 
of  a  statute,  tbe  common  law  cannot  be  called  in  aid  of  the  jurisdiction  of 
tJie  oourts,  or  for  rules  of  decision;  as  to  the  necessity  of  legislation  for  the 
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SQthority  and  manner  of  prooeeding  in  the  courts  of  tbe  United  States,  be 
cited  the  opinion  of  Mr.  Justice  Xksmsli.,  in  ChUhobri's  Executors  v.  SUUe 
of  Oeorgia,  2  Dall.  432.  That  the  provisons  of  the  34th  section  are  not  con- 
fined to  "statutes,"  he  cited,  as  decided  in  this  court,  Jackton  v.  Ckmo,  12 
Wheat.  153  ;  Henderson  v.  GHffin,  5  Pet.  151 ;  Qreen  v.  2fecU,  6  Ibid.  291 ; 
UnUed  States  v.  WonsoTi,  \  Gallis.  5  ;   Van Reimsdyk  v.  Kane,  1  Ibid.  37L. 

Stoby,  Justice,  delivered  the. opinion  of  the  court. — This  cause  comes 
before  us  from  the  circuit  court  of  the  sontherD  district  of  New  York,  upon 
a  certificate  of  division  of  the  judges  of  that  court.  The  action  was 
brought  by  the  plaintiff,  Swift,  as  indorsee,  against  tbe  defendant,  Tyson, 
aa  acceptor,  npon  a  bill  of  exchange  dated  at  Portland,  Maine,  on  the  first 
day  of  May  1836,  for  the  sum  of  $1540.30,  payable  six  months  after  date, 
and  grace,  drawn  by  one  Nathaniel  Norton  and  one  Jairus  S.  Keith  upon 
and  accepted  by  Tyson,  at  tbe  city  of  New  Tork,  in  favor  of  the  order  of 
Nathaniel  Norton,  and  by  Norton  indorsed  to  the  plaintiff.  The  bill  was 
dishonored  at  maturity. 

At  the  trial,  the  aoeptance  and  indorsement  of  the  bill  were  admitted, 
and  tho  plaintiff  there  rested  hia  case.  The  defendant  then  introduced  in 
evidence  the  answer  of  Swift  to  a  bill  of  discovery,  by  whicb  it  appeared, 
*1K1     that  Swift  took  the  bill,  before  it  *becamc  due,  in  payment  of  a 

'  promissory  noli;  due  to  him  by  Norton  &  Keith  ;  that  he  under- 
stood, that  the  bill  was  accepted  in  part  payment  of  some  lands  sold  by 
Norton  to  a  company  in  New  York  ;  that  Swift  was  a  bon&Jide  holder  of 
the  bill,  not  having  any  notice  of  anything  in  the  sale  or  title  to  the  lands, 
or  otherwise  impeaching  thfi  transaction,  and  with  the  full  belief  that  the 
bill  was  justly  due.  The  particular  circumstances  are  fully  set  forth  in  the 
answer  in  tbe  record  ;  but  it  does  not  seem  necessary  further  to  state  them. 
The  defendant  then  offered  to  prove,  that  the  bill  was  accepted  by  the 
defendant,  as  part  consideration  for  the  purchase  of  certain  lands  in 
the  state  of  Maine,  which  Norton  &  Keith  represented  themselves  to  be  tbe 
owners  of,  and  also  represented  to  be  of  great  value,  and  contracted  to 
convey  a  good  title  thereto ;  and  that  the  representations  were  in  every 
respect  fraudulent  and  false,  and  Norton  ia  Keith  had  no  title  to  the 
lands,  and  that  the  same  were  of  little  or  no  value.  The  plaintiff  objected 
to  the  admission  of  such  testimony,  or  of  any  testimony,  as  against  him, 
impeaching  or  showing  a  failure  of  the  consideration,  on  which  the  bill  was 
accepted,  under  the  facts  admitted  by  the  defendant,  and  those  proved  by 
him,  by  reading  the  answer  of  plaintiff  to  tbe  bill  of  discovery.  The  judges 
of  the  circuit  court  thereupon  divided  in  opinion  upon  the  following  point 
or  question  of  law — Whether,  under  the  facts  last  mentioned,  the  defendant 
was  entitled  to  the  same  defence  to  the  action,  as  if  the  suit  was  between 
the  original  parties  to  the  bill,  that  is  to  say,  Norton,  or  Norton  &  Keiih, 
and  tbe  defendant ;  and  whether  the  evidence  so  offered  was  admissible  as 
against  the  plaintiff  in  the  action.  And  this  is  the  question  certified  to  nx 
for  our  decision. 

There  is  no  doubt,  that  a  bondjide  holder  of  a  negotiable  instrument,  for 
a  valuable  consideration,  without  any  notice  of  facte  which  impeach  its 
Talidity,  as  between  the  antecedent  parties,  if  he  takes  it  under  an  indorse- 
ment made  before  the  same  becomes  dne,  holds  the  title  unaffected  by  these 
10 
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facts,  and  may  recover  tfaereoD,  although,  aa  between  the  antecedent  parties, 
the  transautioii  may  be  without  aoy  legal  validity.  This  is  s  doctrine  so 
long  and  so  well  established,  and  bo  essential  to  the  security  of  negotiable 
paper,  that  it  is  laid  np  among  the  fundamentals  of  the  law,  and  requires  no 
authority  or  reaeoDing  to  be  now  brought  ""in  its  suppoit.     As  little 


doubt  is  there,  that  the  holder  of  any  negotiable  paper,  before  it  is 
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due,  is  nut  bound  to  prove  that  he  ta  a  bonAJlde  holder  for  a  valuable  con- 
sideration, without  notice  ;  for  the  law  will  presume,  that,  in  the  abaenoe  of 
all  rebutting  proofs,  and  therefore,  it  is  inoumbent  upon  the  defendant  to 
establish  by  way  of  defence,  satisfactory  proofs  of  the  contrary,  and  thus 
to  overcome  thepn'md/acie  title  of  the  plaintiff. 

In  the  present  case,  the  plaintiff  is  a  bond  fide  holder,  without  uotice, 
for  what  the  law  deems  a  good  and  valid  consideration,  that  is,  for  a  pre- 
existing debt ;  and  the  only  real  question  in  the  cause  is,  whether,  under 
the  circumstances  of  the  present  case,  such  a  pre-existing  debt  constitutes  a 
valuable  consideration,  in  the  sense  of  the  general  rule  iipplicable  to  negoti- 
able instruments.  We  say,  under  the  circumstanoes  of  the  present  case,  for 
the  acceptance  having  heen  made  in  New  York,  the  argument  on  behalf 
of  the  defendant  is,  that  the  contract  is  to  be  treated  as  a  New  York  contract, 
and  therefore,  to  be  governed  by  the  laws  of  New  York,  as  expounded  by 
its  courts,  as  well  npon  general  principles,  as  by  the  express  provisions  of 
the  34th  section  of  the  judiciary  act  of  1780,  ch.  20.  And  then  it  is  further 
contended,  that  by  the  law  of  New  York,  as  thus  expounded  by  its  courts, 
s  pre-existing  debt  does  not  constitute,  in  the  sense  of  the  general  rule,  a 
valuable  consideration  applicable  to  negotiable  instruments. 

In  the  first  place,  then,  let  us  examine  into  the  decisions  of  the  courts  of 
New  York  upon  this  subject.  In  the  earliest  case,  Warren  v.  Lynch,  6 
Johns.  289,  the  supreme  court  of  New  York  appear  to  have  held,  that  a 
pre-existing  debt  was  a  sufficient  consideration  to  entitle  a  bond  fide  holder, 
without  notice,  to  recover  the  amount  of  a  note  indorsed  to  him,  which 
might  not,  as  between  the  original  parties,  be  valid.  The  same  doctrine  was 
affirmed  by  Mr,  Chancellor  Kent,  in  Bay  v.  Codington,  6  Johns.  Cb.  54. 
Upon  that  occasion,  he  said,  that  negotiable  paper  can  be  a^isigned  or  trans- 
ferred by  an  agent  cr  factor,  or  by  any  other  person,  fraudulently,  so  as  to 
bind  the  true  owner,  as  against  the  holder,  provided  it  be  taken  in  the  usual 
course  of  trade,  and  for  a  fair  and  valuable  eon  side  ration,  without  notice 
of  the  fraud.  But  he  added,  that  the  holders  in  that  case  were  not  entitled  to 
the  benefit  of  the  rule,  because  it  was  not  negotiated  to  *them  in  the  ,^^ 
usual  course  of  business  or  trade,  nor  in  payment  of  any  antecedent  *- 
and  existing  debt,  nor  for  cash,  or  property  advanced,  debt  created,  or  re- 
sponsibility incurred,  on  the  strength  and  credit  of  the  notes  ;  thus  directly 
affirming,  that  a  pre-existing  debt  was  a  fair  and  valuable  consideration 
within  the  protection  of  the  general  rule.  And  he  has  since  affirmed  the 
same  doctrine,  upon  a  full  review  of  it,  in  his  Commentaries.  (3  Kent,  Com. 
§44,  p  81.)  The  decision  in  the  case  of  Bay  v.  Coddington  was  afterwards 
affirmed  in  the  court  of  errors  (20  Johns.  037),  and  the  general  reasoning  of 
the  chancellor  was  fully  sustained.  There  were,  indeed,  peculiar  circum- 
stsnces  in  that  case,  which  the  court  seem  to  have  considered  as  entitling  it 
to  be  treated  as  an  exception  to  the  general  rule,  upon  the  ground,  either 
beoaiue  the  receipt  of  th«  notes  was  under  suspioious  circumstanced,  the 
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transfer  hftving  been  made  after  the  known  insolTenojr  of  the  iodoraer,  or 
beoaiue  the  holder  had  received  it  as  a  mere  security  for  0ODting«Dt  reepm- 
sibilitieB,  with  which  the  holderB  had  not  then  become  charged.  There  was, 
however,  a  coDBiderable  diverBit;  of  opinion  among  the  membere  of  the 
court  upon  that  occaeion,  several  of  them  holding  that  the  decree  ought  to 
be  rerereed,  others  affirming  th^t  a  pre-existing  debt  was  a  valuable  oon- 
sideratioD,  sufficient  to  protect  the  holders;  and  others  again  insisting,  that 
a  pre-existing  debt  was  not  sufficient.  From  that  period,  however,  for  a 
scries  of  years,  it  seems  to  have  been  held  by  the  snpreme  court  of  the  state, 
that  a  pre-existing  debt  was  not  a  sufficient  consideration  to  shut  out  the 
equities  of  the  original  parties  in  favor  of  the  holders.  Bat  no  case  to  that 
effect  has  ever  been  decided  in  the  court  of  errors.  The  cases  cited  at  the 
bar,  and  especially  Hoaa  v.  JSrotherfon,  10  Wend.  SH  ;  Ontario  Bank  v, 
Worthins/ton,  12  Ibid.  593,  and  Payne  v.  Cutitr,  13  Ibid.  605,  are  directly 
in  point.  But  the  more  recent  cases  Bank  of  Salina  v.  Babcock,  21  Ibid. 
490,  and  Bank  of  Sanduaky  v.  ScooiUe,  24  Ibid.  115,  have  greatly  shaken, 
if  they  have  not  entirely  overthrown  those  decisions,  and  seem  to  have 
bronght  back  the  doctrine  to  that  promulgated  in  the  earliest  cases.  So 
that,  to  say  the  least  of  it,  it  admits  of  serious  doubt,  whether  any  doctrine 
upon  this  question  can,  at  the  present  time,  be  treated  as  finally  established ; 
^.gl     and  it  is  certain.  *that  the  court  of  erronbave  not  prononnoed  any 

''     positive  opinion  upon  it. 

Bn^  admitting  the  doctrine  to  be  fully  settled  in  New  York,  it  remains 
to  be  considered,  whether  it  is  obligatory  upon  this  court,  if  it  differs  from 
the  prinoiples  established  in  the  general  commeroial  law.  It  is  observable, 
that  the  courts  of  New  Tork  do  not  found  tfaeir  decisions  upon  this  point, 
upon  any  local  statute,  or  positive,  fixed  or  ancient  local  usage ;  hot  they 
deduce  the  doctrine  from  the  general  principles  of  commercial  law.  Il  is, 
however,  contended,  that  the  34th  section  of  the  judiciary  act  of  1789,  ch. 
20,  furnishes  a  rule  obligatory  upon  this  court  to  follow  the  decisions  of  the 
state  tribunals  in  all  cases  to  which  they  apply.  That  section  provides  "that 
the  laws  of  the  several  states,  except  wbero  the  constitution,  treaties  or 
statutes  of  the  United  States  shall  otherwise  require  or  provide,  shall  be 
regarded  as  rules  of  decision,  in  trials  at  common  law,  in  the  courts  of  the 
United  States,  in  cases  where  they  apply."  In  order  to  maintain  the  argu- 
ment, it  is  essential,  therefore,  to  hold,  that  the  word  "  laws,"  in  this  section, 
includes  within  the  scope  of  its  meaning,  the  decisions  of  the  local  tribunals. 
I  In  the  ordinary  use  of  language,  it  will  hardly  be  contended,  that  tbe 
decisions  of  courts  constitute  laws.  They  are,  at  most,  only  evidence  of 
what  the  laws  are,  and  are  not,  of  themselves,  laws.  They  are  often  re- 
examined, reversed  and  qualified  by  tbe  courts  themselves,  whenerer  they 
are  found  Co  be  either  defective,  or  ill-founded,  or  otherwise  ineorrecL  The 
laws  of  a  state  are  more  usually  understood  to  mean  the  rules  and  enact- 
ments promulgated  by  the  legislative  authority  thereof,  or  long-estahlisbed 
local  customs  having  the  force  of  laws.  In  all  the  various  cases,  which  have 
hitherto  come  before  us  for  decision,  this  court  have  nniforroly  supposed, 
that  the  true  interpretation  of  the  34th  section  limited  its  application  to 
state  laws,  strictly  local,  that  is  to  say,  to  the  positive  statutes  of  the  Mate, 
and  the  construction  thereof  adopted  by  the  local  tribunals,  and  to  rightsand 
titles  to  things  baying  a  permanent  locality,  such  as  the  rights  and  titlM 
12 
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to  raal  utate,  and  other  matters  immovable  and  intra-territorial  in  their 
natare  and  obaraoter.  It  never  has  been  supposed  by  ns,  that  the  section 
did  apply,  or  was  designed  to  apply,  to  questions  of  a  more  general  nature, 
not  at  atl  dependent  upon  local  statutes  or  *local  usages  of  a  €zed  and  ,, 
permanent  operation,  as,  for  example,  to  the  constmction  of  ordinary  ^ 
contracts  or  other  written  instruments,  and  especially  to  questions  of  general 
commercial  law,  wbere  the  state  tribunals  are  oalled  upon  to  perform  the 
like  fonotions  as  ourselves,  that  is,  to  ascertain,  npon  general  reasoning  and 
legal  analogies,  what  is  the  true  exposition  of  the  contract  or  instrument, 
or  what  is  the  just  rule  furnished  by  the  principles  of  commercial  law  to 
govern  the  case.  And  we  have  not  now  the  slightest  difficulty  in  holding, 
that  this  section,  upon  its  true  intendment  and  construction,  is  strictly 
limited  to  local  statutes  and  local  usages  of  the  character  before  stated,  and 
does  not  extend  to  contracts  and  other  instruments  of  a  commercial  nature, 
the  troe  interpretation  and  effect  whereof  are  to  be  sought,  not  in  the 
decisions  of  the  local  tribunals,  but  in  the  general  principles  and  doctrines 
of  oommeroial  jurisprudence.  Undoubtedly,  the  decisions  of  the  local  tri- 
bnnals  upon  such  subjects  are  entitled  to,  and  will  receive,  the  most  delib- 
erate attention  and  respect  of  this  court ;  but  they  cannot  furnish  positive 
mles,  or  oonolusive  authanty,by  which  onrown  judgments  are  to  be  bonnd 
op  and  governed.  The  law  respecting  negotiable  instmments  may  be  truly 
declared  in  the  languages  of  Cioero,  adopted  by  Lord  Maitsfield  in  Luke 
v.  Lyde,  2  Burr.  B83,  B8T,  to  be  in  a  great  measure,  not  the  law  of  a  single 
oountry  only,  bnt  of  the  commercial  world.  Nan  erit  alia  lex  RomcB,  alia 
Athenis;  alia  nvne,  alia  potthae;  ted  et  apud  omnet  gentea,  et  omni  tempore 
vna  eademque  lea  obtinebit. 

It  becomes  necessary  for  us,  therefore,  npon  the  present  occasion,  to 
express  onr  own  opinion  of  the  true  resalt  of  the  commercial  law  npon  the 
qaeetioD  now  before  ns.  And  we  have  no  hesitation  in  saying,  that  a  pre- 
existing debt  does  constitute  a  valuable  consideration,  in  the  sense  of  the 
general  rale  already  stated,  as  applicable  to  negotiable  instruments.  Assnm- 
ing  it  lo  be  troe  (which,  however,  may  well  admit  of  some  doubt  from  the 
generality  of  the  langnage),  that  the  bolder  of  a  negotiable  instrument  is 
nnaffected  with  the  equities  between  the  antecedent  parties,  of  which  he  has 
DO  notioe,  only  where  he  receives  it  in  the  usual  course  of  trade  and  business, 
for  a  valuable  consideration,  before  it  becomes  dne  ;  we  are  prepared  to 
aay,  that  receiving  it  in  payment  of,  or  as  security  for,  a  pre-existing  debt, 
*i8  according  to  the  known  usual  course  of  trade  and  business.  And  .^ 
why,  npon  principle,  should  not  a  pre-existing  debt  be  deemed  such  ^ 
a  valuable  consideration  ?  It  is  for  the  beoeiit  and  convenieuoe  of  the  oom- 
meroial  world,  to  give  as  wide  an  extent  as  practicable  to  the  credit  and 
ciroulation  of  negotiable  paper,  that  it  may  pass  not  only  aa  secorily  for  new 
pnrohasfli  and  advances,  made  npon  the  transfer  thereof,  but  also  in  pay- 
ment of,  and  as  security  for,  pre-existing  debts.  The  creditor  is  thereby 
enabled  to  realise  or  to  secure  his  debt,  and  thus  may  safely  give  a  pro- 
longed credit,  or  forbear  from  taking  any  legal  steps  to  enforce  his  rights. 
The  debtor  also  has  the  advantage  of  making  his  negotiable  securities  of 
eqniralent  value  to  cash.  Bnt  establish  the  opposite  conclusion,  that 
negotiable  paper  cannot  be  applied  in  payment  of,  or  as  security  for,  pre- 
•liatiog  debts,  without  letting  in  all  the  equities  between  the  ori^nal  and 
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anteoedent  parties,  and  the  value  and  circnIatioD  of  snch  secnritiea  must  b« 
esseDtially  dimiDished,  and  the  debtor  driven  to  the  embarrassment  of  mak- 
ing a  sale  thereof,  often  at  a  ruinous  discount,  to  some  third  person,  and 
then,  by  cironity,  to  apply  the  proceeds  to  the  payment  of  bia  debts.  What, 
indeed,  upon  such  a  doctrine,  would  become  of  that  large  class  of  cases, 
where  new  notes  are  given  by  the  same  or  by  other  parties,  by  way  of 
renewal  or  seonrity  to  hanks,  in  Hen  of  old  secnnties  discounted  by  them, 
which  have  arrived  at  maturity  ?  Probably,  more  than  one-half  of  all  bank 
transactions  in  our  country,  as  well  ad  those  of  other  countries,  are  of  this 
nature.  The  doctrine  would  strike  a  fatal  blow  at  all  discounts  of  negotiable 
eeonrities  for  pre-existing  debts. 

This  question  has  been  several  times  before  this  court,  and  it  has  been 
nniformly  held,  that  it  makes  no  difference  whatsoever,  as  to  the  rights  of 
the  holder,  whether  the  debt,  for  which  the  negotiable  instruraenl  is  trans- 
ferred to  him,  is  a  pre-existing  debt,  or  is  contracted  at  the  time  of  the 
transfer.  In  each  case,  he  equally  gives  credit  to  the  inatrument.  The  casca 
of  Coolidffe  v.  Payaon,  2  Wheat,  66,  70,  7.1,  and  Towtisley  v.  Sumrall,  2 
Pet.  170,  182,  are  directly  in  point.  In  England,  the  same  doctrine  has  been 
uniformly  acted  upon.  As  long  ago  a>4  the  case  of  Pillana  v.  Van  Mierop, 
3  Burr.  1664,  the  very  point  was  made,  and  the  objection  was  overruled. 
,     ,     That,  indeed,  was  a  case  of  far  more  stringency  'than  the  one  now 

-1  before  us  ;  for  the  bill  of  exchange,  there  drawn  in  discharge  of  a 
pre-existing  debt,  was  held  to  hind  the  party  as  acceptor,  upon  a  mere 
promise  made  by  him  to  accept,  before  the  bill  was  actually  drawn.  Upon 
that  occasion.  Lord  Mahsfikld,  likening  the  case  to  that  of  a  letter  of  credit, 
said,  that  a  letter  of  credit  may  he  given  for  money  already  advanced,  as 
well  as  for  money  to  he  advanced  in  future  :  and  the  whole  court  held  the 
plaintiff  entitled  to  recover.  From  that  period  downward,  there  is  not  a 
single  case  to  he  found  in  England,  in  which  it  has  over  been  held  by  the 
court,  that  a  pre-existing  debt  was  not  a  valuable  consideration,  suflicient  to 
protect  the  bolder,  within  the  meaning  of  the  general  rule,  although 
incidental  dicta  have  been  sometimes  relied  on,  to  estahliah  the  contrary, 
such  as  the  dictum  of  Lord  Chief  Justice  Abbott,  in  Smith  v.  Dt  Witt,  6 
Dow.  &  Ryi.  120,  and  Be  la  Chamnette  v.  Bank  of  England,  9  Barn.  &  Cres. 
209,  where,  however,  the  decision  turned  upon  very  different  considerations. 

Mr.  Justice  Bayley,  in  his  valuable  work  on  bills  of  exchange  and  promis- 
sory notes,  lays  down  the  rule  in  the  most  general  terms,  "  The  want  of 
consideration,"  says  ^e,  "  in  toto  or  in  part,  cannot  be  insisted  on,  if  the 
plaintiff,  or  any  intermediate  party  between  him  and  the  defendant  took  the 
bill  or  note  bond  fide  and  upon  a  valid  consideration."  Bayley  on  Bills,  p. 
499-500  (6th  Lond.  edit.  1830).  It  is  observable,  that  he  here  uaes  the 
words  "  valid  consideration,"  obviously  intended  to  make  the  diatinction, 
that  it  is  not  intended  to  apply  solely  to  cases,  where  a  present  consideration 
for  advances  of  money,  on  goods  or  otherwise,  taken  place  at  the  time  of  the 
transfer  and  upon  the  credit  thereof.  And  in  this  ho  is  fully  borne  out  by 
the  authorities.  They  go  further,  and  establish,  that  a  transfer  as  security  for 
past,  and  even  for  future  responsibilities,  will,  for  this  purpose,  be  a  sufficient, 
valid  and  valuable  consideration.  Thus,  in  the  case  of  Bosanquet  v.  Dud- 
man,  1  Stark.  1,  it  was  held  by  Lord  Eixekboboitoh,  that  if  a  banker  be  under, 
scoeptanoes  to  an  amount  beyond  the  cash  balance  in  his  hands,  every  bill 
14 
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he  fatdda  of  that  cnstomer's,  bond  fide,  he  is  to  b«  oonsidered  as  holding  for 
Talae  ;  and  it  makes  no  differenuc,  though  he  hold  other  collateral  soourities, 
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more  than  sufficient  to  cover  the  excess  of  his  acceptances.  *The 
same  doctrine  was  affirmed  by  Lord  Euion,  in  £k  parte  Bloxham,  8 
Yes.  6S1,  as  eqaallf  applicable  to  past  and  to  future  acceptances.  The  sub- 
sequent oases  of  Meywood  v.  Watson,  4  Bing.  49U,  and  Bramah  v.  RoberU, 
1  Bing.  (N.  0.)  489,  and  Percival  v.  Frampton,  2  Cr.  M.  &  R.  IBO,  are  to 
the  same  effect.  They  directly  establish,  that  a  bond  fide  holder,  taking 
a  negotiable  note  in  payment  of  or  as  security  for  a  pre-existing  debt,  is  a 
holder  for  a  valuable  consideration,  entitled  to  protection  against  all  the 
equities  between  the  antecedent  parties.  And  these  are  the  latest  decisions, 
which  our  researches  have  enabled  us  to  ascertain  to  have  been  mado  in  the 
English  courts  upon  the  subject. 

In  the  Americau  courts,  so  far  as  we  have  been  able  to  trace  the  decis* 
sions,  the  same  doctrine  seems  generally,  but  not  universally,  to  prevail  In 
Brush  V.  Scribner,  11  Conn.  388,  the  supreme  court  of  Connecticut,  after 
an  elaborate  review  of  the  English  and  Kew  York  adjudications,  held,  upon 
general  principles  of  commercial  law,  that  a  pre-existing  debt  was  a  v.ilu- 
able  consideration,  sufficient  to  convey  a  valid  title  to  a  bond  fide  holder 
against  all  the  antecedent  parties  to  a  negotiable  note.  There  is  no  reason 
to  doubt,  that  the  same  rule  has  been  adopted  and  constantly  adhered  to  in 
Masitachasetts  ;  and  certainly,  there  is  no  trace  to  be  found  to  the  contrary. 
In  truth,  in  the  silence  of  any  adjudications  upon  the  subject,  in  a  case  of 
such  frequent  and  almost  daily  occurrence  in  the  commercial  states,  it  may 
fairly  be  presumed,  that  whatever  constitutes  a  valid  and  valuable  consid- 
eration, in  other  cases  of  contract,  to  support  titles  of  the  most  solemn 
nature,  is  held  d  fortiori  to  be  sufficient  in  cases  of  negotiable  instruments, 
as  indispensable  to  the  security  of  holders,  and  the  facility  and  safety  of 
their  circulation.  Bo  this  ae  it  may,  we  entertain  no  doubt,  that  a  bond 
fide  holder,  for  a  pre-existing  debt,  of  a  negotiable  instrument,  is  not 
affected  by  any  equities  between  the  antecedent  parties,  where  he  has 
received  the  same,  before  it  became  due,  without  notice  of  any  such  equities. 
We  are  all,  therefore,  of  opinion,  that  the  question  on  this  point,  pro- 
pounded by  the  circuit  court  for  our  consideration,  ought  to  be  answered  in 
the  negative  ;  and  we  shall,  accordingly,  direct  it  bo  to  be  certified  to  the 
circuit  vonrt. 


•Catbon,  Justice,  said  : — Upon  the  point  of  difference  betveen 


the  judges  below,  I  concur,  that  the  extinguishment  of  a  debt,  and 
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the  giving  a  post  consideration,  such  as  the  record  presents,  will  protect  the 
purchaser  and  assignee  of  a  negotiable  note  from  the  infirmity  affecting 
the  instrument  before  it  was  negotiated.  But  I  am  unwilling  to  sanotiou 
the  introduction  into  the  opinion  of  this  court,  a  doctrine  aside  from  the 
case  made  by  the  record,  or  argued  by  the  counsel,  assuming  to  maintain, 
that  a  negotiable  note  or  bill,  pledged  as  collateral  security  for  a  previous 
debt,  is  taken  by  the  creditor  in  the  due  course  of  trade ;  and  that  he  stands 
on  the  foot  of  him  who  purchases  in  the  market  for  money,  or  takes  the 
instrument  in  extinguishment  of  a  previous  debt.  State  courts  of  high 
aathority  on  commercial  questions  have  held  otherwise  ;  and  that  they  will 
yield  to  m  mere  expression  of  opinion  of  this  oourt,  or  change  their  oonrae 
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of  decision  in  oonformity  to  the  recent  Boglish  cases  referred  to  in  the  prin- 
oipal  opinion,  is  improbable  ;  whcreaa,  if  the  question  vaa  permitted  to  rest 
nntil  it  fairly  arose,  the  deoiaion  of  it  either  way  by  this  oonrt,  probably, 
would,  and  I  think  ought  to  settle  it.  As  such  a  result  is  not  to  be  ezpeoted 
from  the  opinion  in  this  cause,  I  am  unwilling  to  embarrass  myself  with  so 
mnch  of  it  as  treats  of  negotiable  instruments  taken  as  a  pledge.  I  nerer 
heard  this  question  spoken  of  as  belonging  to  the  case,  until  the  principal 
opinion  was  presented  last  evening  ;  and  therefore,  I  am  not  prepared  to 
give  any  opinion,  even  was  it  called  for  by  the  reoord. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  southern  district  of  New  Tork, 
and  on  the  point  and  question  on  which  the  judges  of  the  said  circuit  court 
were  opposed  in  opinion,  and  which  were  certified  to  this  court  for  its  opin- 
ion, agreeable  to  the  act  of  congress  in  snch  case  made  and  provided,  and 
^vas  argned  by  counsel :  On  consideration  whereof,  it  is  the  opinion  of  this 
court,  that  the  defendant  was  not,  under  the  facts  stated,  entitled  to  the 
same  defence  to  the  action  as  if  the  suit  was  between  the  original  parties  to 
the  bill ;  that  is  to  say,  the  said  Norton,  or  the  said  Norton  &  Keith  and 
.  the  defendant ;  and  that  the  evidence  ^offered  in  defence,  and  ob- 
■1  jeoted  to,  was  not  admiusible  as  againut  the  plaintiff  in  this  action. 
Whereupon,  it  is  now  here  ordered  and  adjudged  by  this  coort,  that  an 
answer  in  the  negative  be  certified  to  the  said  circuit  court. 
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ConttitvUondl  law. — Riparian  owners. — Eoidenee. — Lex  loci  reintcB. 
Jurisdiction  of  chancery. — Decedents'  estates. 

EJectcxnit  to  racoTer  posseuioa  of  a  lot  in  the  cit;  of  Hobile,  AlatwmL  The  defendkntg,  In  tb* 
circuit  court,  elalmeilt  title  to  the  land,  under  Lacj  Landr;,  nbo  was  the  derieee  of  one  Qeronio ; 
who  h&TiDg  been  in  posMssion  of  the  lot  U  the  comer  of  St.  Francii  and  Etajal  atreets,  occu- 
pied it  uD^l  Ilia  desth.  Un  thesrKviU  of  Luc;  lAodiyat  age,  the  ocoapied  the  lot  u  her  own 
propertfi  and  in  181B,ih«  Bold  and  cornered  il  by  deed  to  certain  persons,  stating  the  eastern 
boand&Tj  in  the  deed  lo  be  the  Uobile  riTer ;  these  persons,  on  the  same  day,  coovejed  the 
premise*  to  OliTer  Holman,  who  entered  on  it  and  improved  it,  bT  erecting  houses  and  a  wharf 
upon  it ;  and  continued  to  occupy  it,  as  a  merchant,  in  copartnership  with  one  Charles  Brown, 
who  lived  in  Boston,  until  Uei'eniber  1B22,  when  he  died ;  leaving,  as  his  h^ra,  the  lessors  of 
tb«  pUiDtilf.  The  possession  of  Lucy  Landrj,  of  the  lot,  commenced  in  IBOO,  and  extended 
on  Rojal  atrset,  and  un  the  east,  followed  the  bigh-waler  mark  on  the  river;  the  laikd  wu 
not  subject  to  innndation,  though  in  many  places  the  water  ran  across  it ;  until  the  improve- 
menta  made  by  Hulman,  the  lot  was  pot  ausoeptible  of  occupancy.  There  was  a  rid|w  ot 
high  land,  formed  of  shells  and  arUficial  deposits,  to  the  east  of  which,  to  the  river,  the  lot 
was  sittiated  ;  and  the  ridge  was  protected  by  the  Spanish  authorities,  no  peraon  being  pei^ 
mitted  by  them  to  improve  od  (he  ground,  or  to  remove  the  earth ;  it  was  called  "The  King's 
highway,"  or  landing-place.  Questions  as  to  tbe  title  of  the  proprielora  of  the  adjacent  hits, 
atMve  Water  street,  to  the  lots  extending  to  the  river,  prevailed  until  1824;  when,  on  the  Uth 
Itsy  1824,  a  Uw  was  pasoed,  which  granted  the  lots  bttowD  as  water-lots  under  the  Spanish 
goremment,  Ui  the  owner*  of  the  adjacent  grounds;  the  improvements  wera  made  by  Holman 
in  ISIV  or  1S20.  The  defendants  below  gave  in  evidence,  to  maintain  their  Utle,  tbe  title  to 
tkem  from  Lncy  Landry,  through  her  grantees,  to  Oliver  Hol^nan  ;  a  title-bond  frran  Holman 
to  Brown  for  half  of  th«  lot  In  controversy,  by  which  a  deed  was  to  be  ezecutad  two  jean 
sTMt  lbs  dale  of  tbe  bcmd :  and  an  act  of  the  legiBUture  of  Alabama,  paased  in  DeoemlMr 
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1821,  &ft«r  the  cIcccaM  of  Hobnui,  aathoriiiiig  the  ulaitidBtntrix  of  H<dm«n,  than  nddbig 

'  in  Bocton,  where  ulmiiuBtrmtloti  of  the  Mtale  of  th«  decMwd  had  baen  granted  to  her,  to  mU 
the  real  estate  of  irbicb  be  di«d  teiaed.  In  the  cit;  of  Uobile,  for  the  pavment  of  bia  dabia, 
the  aetate  being  insoWent ;  a  deed  made  In  pursuance  of  a  aale  of  the  premisaa,  under  the  aet 
of  aaaetublj  and  in  couformitj  to  the  proTiaionB  thereof;  and  also  the  record  of  oertain  pn>- 
ccedingi  In  the  sapreme  cunrc  of  Haasachusetti,  wherrin  a  lioense  waa  ^f  en  to  the  admioia- 
tratrii  to  make  a  deed,  in  parsuance  of  the  title-bood  to  Brown,  and  the  deed  made^Ddar 
this  inthorit;.  Tho  queatioiw  whicli  arose  in  the  caae,  and  on  which  tbo  codrt  decidad,  were : 
IM,  whether  the  act  of  the  legislature  of  llabama,  aathoridag  the  tale  of  the  estate  of  Hid- 
man,  was  conatilntional  and  valid  ;  Sd,  whether  (he  proceedings  in  the  sapreme  court  of  MaWi 
ohuaetts  were  operalire,  and  authorized  the  adminiatralrii  to  ooDve;  the  title ;  Bd,  whether 
a  Tolnme  of  etnte  papers  pabliabed  under  the  authority  of  congress  was  evidence ;  4th, 
whether  the  lessors  of  the  plaintiff  below  had  eatabllKbed  a  1^1  title;  Stfa,  "whether 
the  defendants  in  the  circuit  court  had  not  eatablished  a  title  in  theaMclraa,  independent  *■ 
of  and  adrerse  to  the  title  they  had  derired  under  OllTor  Holman. 

The  relation  of  landlord  and  tenant  in  nowise  eatsts  between  Tcndor  snd  (Ondea;  and  this  ii 
capedall;  the  case,  where  a  conveyance  baa  been  eieouted.' 

A  mere  intrader  on  land  is  limited  to  his  actual  possession  ;  and  the  rights  of  a  riparian  propri- 
etor do  not  attach  to  him.     Hayor  of  Kew  OrleuiB  n.  United  Stales,  10  Pet.  US,  cilad. 

The  act  of  congress  of  iflth  May  1SS4,  relinquished  the  righu  at  the  Dniied  Statee,  whatever 
they  were.  In  the  lot  in  question,  to  the  proprietor  of  Ihe  front  tot. 

Jt  volume  of  stale  papers  publiBbed  onder  the  authority  of  an  act  ot  cungresa,  and  containing 
the  authentication  required  by  the  act,  is  legal  evidence.  In  the  United  States,  in  all  publio 
msttera,  the  jonmaJa  of  coagreaa,  and  of  (he  atale  legislatures,  are  evidence,  and  also  tha 
reports  which  have  been  sanctioned  and  published  by  luthority ;  this  publication  does  not 
make  that  evidence,  which  intrintically  Ii  not  so ;  bnt  it  gives  in  a  moat  autbentio  form  certain 
papers  and  documents.  The  very  highest  authority  attaehea  lo  state  papera  pubUshsd  under 
tbo  sanction  of  congress. 

The  deed  executed  by  the  admioistratrii  ot  Holman,  in  pursainoa  of  Ihe  license  given  by  the 
supreme  court  of  Hasaacbuselta,  by  which  nearly  a  moiety  ot  the  property  ot  Holman,  in 
Hobik^  daaeribed  in  the  title-bond  lo  Brown,  was  conveyed  to  Brawn,  was  inoperative.  Hie 
iaed  was  executed  under  a  decree  or  order  of  the  enpreme  oourt  in  If  assachuBetta,  snd  by 
virtue  of  a  atatote  «t  that  state ;  it  is  not  pretaoded,  that  it  was  sntboriied  by  any  law  ot 
Alabama ;  and  no  principle  is  better  settled,  that  the  dispoaition  of  real  asUte,  wbathar  by 
deed,  deaeent,  or  by  any  other  mode,  must  be  governed  by  the  laws  of  the  state  where  tha 
land  is  aitoated. 

A  court  of  chancery,  acting  inpertonam,  may  well  decree  the  conveyance  of  land  in  any  other 
state,  and  may  enforce  their  decree  by  process  against  the  defendant ;  but  nrithor  the  decree 
itself,  nor  any  conveyance  under  it,  except  by  the  parson  in  whom  the  title  ia  vested,  can 
operate  beyond  the  jurisdiction  of  the  court. 

It  i*  not  perceived,  why  a  court  of  law  should  r^rd  a  resulting  trust  mora  than  any  other 
equitable  rigiits ;  and  any  attempt  to  give  effect  lo  these  rights  at  law,  llirougii  the  inatra- 
manlality  of  a  jury,  must  lead  to  confusion  and  uncertainty.  Equitable  and  legal  jnrlsdictiona 
havo  been  wisely  separated ;  and  tho  soundest  maxims  ot  Jarisprudenca  require  each  to  be 
exercised  in  its  appropriate  sphere. 

The  act  of  the  legislature  of  Alabama,  which  aathorizad  Sarah  Holman,  raaident  in  BosUn,  the 
sdmiuiBtratrii  ot  Oliver  Holman,  to  sell  the  estate  of  which  Holman  died  icised  in  the  dty  of 
Mobile,  was  a  valid  act ;  and  the  deed  made  under  that  statute,  according  to  its  provlaiona, 
was  legal  and  operative,  and  was  authorixed  by  the  constitution  of  Alabama, 

On  the  death  of  ^e  ancestor,  the  land  owned  by  him  dasoenda  to  his  heirs :  they  hold  it  sufajeot 
to  the  payment  of  the  debts  of  the  anceaior.  in  thoae  states  where  it  is  liable  to  aach  debli. 
The  lidri  cannot  alien  the  land  lo  Ihe  prejudice  of  creditore ;  in  fact,  au]  In  law,  tiMy  luva 
no  right  to  Ihe  real  estate  of  their  ancestors,  except  that  of  possession,  until  tbaeisditonalwU 
bap^ 

Ho  objection  Is  perceived  to  the  power  of  thelegtslature  to  subject  the  landaof  a  dec«uad  pan«i 
to  the  payskant  of  his  debts,  lo  the  exclasion  of  the  personal  property,  n*  legUIatura 
regnlataa  descents,  snd  the  conveyance  of  real  estate ;  to  doBne  the  rights  of  dabtor  and  anS- 
Itor,  ia  tbelr  oomnon  duty ;  the  whole  range  of  ramadiea  lies  within  their  piwinoaL 

■  Saa  Bobertsoa  «.  Flckralt,  109  D.  S.  SIB. 
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*EBitOB  to  the  Cirouit  Coart  for  tbe  Southern  District  of  Alabama.  This 
was  an  aotion  of  ejeotmeDt,  brought  hj  the  defendanta,  who  were  plaiDtiffs 
in  the  conrta  below,  to  recover  poBaeiision  of  stores  and  a  lot  of  groimd  in 
the  city  of  Mobile.  The  deolaration  was  In  the  common  form  ;  the  plea,  the 
general  issue.  A  verdiot  was  rendered  in  the  circuit  court  for  the  plain- 
tiffs, and  the  defendant  prosecuted  this  writ  of  error. 

Upon  the  trial,  the  plaintiffs  below  proved,  that  one  Qeronio  wsa  in  pos- 
session  of  a  lot,  in  the  city  of  Mobile,  at  the  comer  of  St.  Francis  and 
Boyal  streets ;  that  he  occupied  the  same  till  his  death,  when  he  gave  the 
same  to  one  Lncy  Landry ;  that  about  the  year  178S,  Simon  Landry  took 
charge  of  the  lot  for  hia  daughter  Lucy,  and  when  she  came  to  woman's 
estate,  she  nsed  and  occupied  the  aame  aa  her  property.  The  plaintiff  far- 
ther proved,  that  in  1816,  Lucy  Landry  conveyed  the  lot  to  McEinzie  and 
Swett,  by  a  deed,  in  which  the  eastern  boundary  was  laid  down  as  the 
Mobile  river,  and  included  the  premises  in  question  in  this  case.  On  the 
same  day,  McEinzie  and  Swett  conveyed  the  property  to  Oliver  Holiuan, 
who  took  possession  in  1818,  and  erected  houses  and  a  wharf  upon  the  lot, 
and  occupied  the  same  as  a  merchant,  in  copartnership  with  one  Charles 
Brown  ;  Brown  residing  in  Boston,  and  Ilolman  in  Mobile.  Holman  died 
in  December  1822,  leaving  three  children.  Oliver,  with  a  grandchild  of  Hol- 
man, were  the  legal  heirs  of  Oliver  Holman,  deceased,  and  the  lessors  of  the 
defendants  in  error. 

The  defendants  in  the  circuit  court,  in  order  to  show  title  in  them 
to  one  equal  undivided  moiety  of  the  premises  in  question,  exhibited  a 
bond,  execated  by  Oliver  Holman,  the  aooestor  of  the  plaintiffs  in  the  eject- 
ment, on  the  20th  September  1821,  to  Charles  Brown  ;  by  which  Oliver 
Holman  bound  himself  to  give  to  Charles  Brown  a  quit-claim  deed  of  one 
half  of  the  land  he  bad  purchased  from  McKinsie  and  Swett — the  ground  in 
question  ;  the  deed  to  be  executed  two  years  from  date,  if  Charles  Brown 
requested.  Oliver  Holman  died  soon  afterwards,  without  executing  the 
deed. 

Sarah  Holman,  the  widow  of  Oliver  Holman,  removed  to  Boston, 
^Masaachusetts,  and  there  took  out  letters  of  administration  on  the 
estate  of  her  deceased  husband.  Charles  Brown  presented  a  petition 
to  the  supreme  judicial  court  of  Massachusetts,  setting  forth,  that  Oliver 
Holman  had  executed  to  him  the  bond  before  stated,  by  which  he  bound 
himself  to  convey  certain  property  in  Mobile  to  him,  being  the  part  of  the 
premises  for  which  this  suit  was  instituted;  and  that  he  was  prevented  con- 
veying the  same  by  death  ;  and  praying  the  court  would  grant  license  to,  and 
would  empower,  Sarah  Holman,  the  widow  and  administratrix  of  Oliver  Hol- 
man, to  execute  to  him  such  conveyance  of  the  premises,  as  Oliver  Holman 
would  have  been  obliged  to  make  and  execute,  if  he  were  then  living.  The 
widow  and  administratrix,  Sarah  Holman,  certified  to  the  court,  that  "  she 
bad  read  and  had  notice  of  the  petition,  and  had  no  objections  to  offer  why 
the  prayer  thereof  should  not  be  granted  ;  and  signified  her  consent  to  the 
same."  Blisha  Bead,  guardian  of  Sarah  Holman  and  Oliver  Holman,  minors, 
and  Catharine  Holman,  daughter  of  Oliver  Holman,  certified,  that  they  had 
read  and  had  notice  of  the  petition,  and  believed  the  statement  therein  to 
be  correct,  and  had  no  cause  to  show  why  the  prayer  of  the  petitioner 
should  not  be  granted,  and  signified  their  consent  to  the  same.  The  court 
IS 
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tbereiiiwii  ordered,  that  Sarah  Holman  should  be  licensed  to  make  and  exe- 
cute a  deed  to  Charlea  Brown   of  the  premises  :  and  accordingly,  on  the 
loth  of  Harob  1824,  a  deed  was  executed  to  the  petitioner  for  the  property 
deeoribed  in  the  title-bond. 

The  defendants  in  the  circuit  court,  also  gave  in  evidence  an  act  of  the 
legislature  of  Alabama,  in  the  following  terras : 

"An  act  to  anthorize  the  admiuistrati'ix  of  Oliver  Holman,  deceased, 
late  of  the  county  of  Mobile,  to  sell  real  estate. 

"§  1.  Be  it  enacted,  &c..  That  the  administratrix  of  the  late  Oliver 
Holman,  resident  in  the  city  of  Boston,  in  the  state  of  Massachusetts,  be 
and  she  is  hereby  authorized  to  sell,  by  Nathaniel  Littlefield  and  Gorham 
Davenport,  her  attorneys  in  fact,  the  real  estate  of  which  the  said  Oliver 
Holman  died  seised,  in  the  city  Mobile,  on  such  terms  and  in  such  manner 
as  may  be  deemed  moat  advantageous  to  the  estate  of  the  deceased. 

"§  2.  And  beitfurther  enacted,  that  the  said  administratrix  be  and  she  is 
hereby  anthorized,  by  her  attorneys  aforesaid,  on  *tlje  sale  of  the  said     r«n|, 
estate,  to  make  and  deliver  to  the  purchaser  or  purchasers,  as  the  case     '- 
may  be,  a  legal  conveyance  of  the  same,  which  shall  be  as  binding  as  if  the 
same  had  been  made  by  the  said  Oliver  Holman  in  his  lifetime. 

"g  3.  And  be  it  further  enacted,  that  Nathaniel  Littlefield  and  Gorham  ' 
Davenport,  before  the  sale  of  the  estate  aforesaid,  shall  enter  into  bond, 
with  sufficient  security,  payable  to  the  judge  of  the  county  court  of  Mobile 
county,  for  the  true  and  faithful  payment  of  the  money  arising  from  the 
sale  of  the  said  estate  into  the  hands  of  the  administratrix  thereof,  to  be 
appropriated  to  the  payment  of  the  debts  due  by  the  said  decedent." 

On  the  24th  day  of  April  1824,  hy  a  deed  executed  in  conformity  with 
the  law,  in  ooosideraiion  of  the  sum  of  tI5,000  paid  to  the  administratrix 
of  Oliver  Holman,  the  other  moiety  of  the  property  was  conveyed  to  Charles 
Brown.  The  defendants  in  the  circnit  court  claimed  to  hold  all  the  premises 
in  coDtroversy  by  conveyances  from  the  grantee  of  Charles  Brown,  made 
under  the  license  of  the  supreme  oourt  of  Massachusetts,  and  the  act  of  the 
assembly  of  Alabama.  It  was  further  in  evidence,  that  Oliver  Holman 
erected  stores  on  the  lot,  and  used  them  for  four  years,  when  he  died. 

The  lot,  which  was  proved  to  have  been  in  the  actual  possession  of 
Geronio,  was  inclosed,  there  being  a  line  of  fence  running  from  the  street 
on  the  north,  to  the  southern  boundary  of  the  lot,  and  followed  by  the 
meanders  of  high  tide  water-mark.  There  was  no  person  who  ever  inclosed 
to  the  east  of  this  lot,  or  wbo  had  ever  set  np  any  claim  upon  it,  except  so 
far  as  the  facts  disclosed  the  claim  of  Lnoy  Landry,  under  Geronio.  Tbe 
gronnd  in  dispute  was  more  than  one  hundred  feet  distant  from  the  inclosure 
of  Lacy  Landry,  and  was  at  all  times  snbject  to  the  influx  of  the  tide,  prior 
to  the  improvements  of  Holman.  It  was  in  evidence,  that  all  the  land  east 
of  Lucy  Landry's  inclosnre,  before  the  improvements  of  Holman,  bad  been 
used,  as  all  the  land  on  the  same  line  from  St.  Francis  street  to  Government 
street,  on  tbe  same  line,  had  been  used,  as  a  public  landing-place,  hy  the 
people,  under  the  Spanish  government :  and  that  no  improvements  or 
obstmctiona  had  been  erected  tipon  that  tract  of  land. 

The  circuit  court  decided,  that  the  bond  from  Holman  to  *Brown,  , 
and  the  proceedings  of  the  supreme  court  of  Massachusetts,  and  the  L 
doed  under  those  proceedings,  were  not  suflicient  to  confer  any  legal  title 
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upon  the  defendants  ;  these  proceedings  wi^re  withoDt  authority  and  of  no 
effect,  and  tlioy  were  admissible  aa  evidence,  only  to  ahow  the  nature  of  the 
defendantH'  olaim  of  posBession.  The  court  also  charged  the  jury,  that 
the  act  of  the  legislature,  and  all  proceedings  under  it,  wtre  void,  and  ttte 
flvidenco  was  competent  only  to  show  the  defendants'  ulaim  and  possession  ; 
to  which  decision,  as  wet)  as  to  the  charge,  the  defendants'  counsel 
excepted. 

The  defendants  then  offered  in  evidence  a  map  obtained  from  the  general 
laod-offico  at  Washington  city,  purporting  to  have  bees  made  in  1761,  and 

which  was  certified  to  have  been  on  tile  there,  made  by  one , 

sarveyor.  This  map  indicated,  that  the  city  was  then  laid  off  unto  regnlar 
squares,  and  bounded  by  streets  ;  that  there  was  a  space  between  the  front 
square  and  the  margin  of  the  river,  not  divided,  and  that  this  xpaiie  was 
marked  in  the  two  halves,  with  the  word  qiiui.  The  defendant  gave  vvi- 
denoe,  eoiidncing  to  prove  that  the  lands  sued  for  wern  embraced  within 
that  space,  and  that  it  uuntinued  to  be  public  and  open,  till  Holinan's 
possession  and  improvements  in  1818;  and  so  contended  before  the  jury. 
The  defendants  further  gave  evidence,  that  Holman  Sb  lirown  were  mer- 
chants, and  that  the  carpenters  who  built  the  houses  on  the  lands  in  dispnto 
were  sent  out  by  the  said  Brown  ;  that  Brown  Sa  Holman  were  in  partner- 
ship as  merchants,  and  that  in  carrying  on  their  business,  these  buildings 
were  used  as  store-houses  ;  that  Brown  resided  in  Boston,  and  had  nev«r  been 
in  Mobile,  and  that  Holman  resided  in  Mobile  ;  that  the  storo-honses  were 
reputed  to  be  Holman's,  and  not  Holman  &  Brown's.  After  the  death  of 
Holman,  agents  of  Holman  went  into  po^ession  ;  whether  instantly,  or  after 
the  execution  of  the  deeds  aforesaid,  bis  agents  or  vendees  had  enjoyed 
entire  and  exclusive  poijsession  of  the  premises.  It  was  farther  in  evidence, 
that  the  bouse  in  possession  of  defendants,  fronted  on  Water  street,  one  of 
the  streets  of  the  city. 

Whcrenpon  the  court  charged  the  jury,  that  if  they  believed  from  tlw 
evidence,  that  Geronio  claimed  title  to  the  premises  in  question,  and  was  in 
actual  possession  of  a  part  of  the  lot  of  land  to  which  they  were  then 
*attachcd  and  remained  in  possession,  claiming  title,  from  and  prior 
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to  the  year  1TB5,  till   the  time  of  bis  death  ;   and  that  before  bis 


death,  he  gave  the  whole  of  said  lot  to  Lucy  Landry  ;  and  that  her  father 
thereupon  took  and  held  possession  of  it  for  her,  until  she  arrived  at  full 
age,  when  she  look  possession,  and  claimed  title  to  the  full  extent  of  the 
boundaries  in  the  deed  from  her  to  McKinsie  and  Swett ;  and  that  since 
the  possession  of  Mobile  by  the  United  States,  the  streets  and  quai  had  been 
BO  altered  by  the  miinieipal  authorities  of  said  city,  that  the  said  quai  had 
been  discon..nued  or  otherwise  abolished,  and  the  said  Water  street  erected 
in  lien  of  it;  and  that  the  premixes  in  question  were  within  the  boundaries  of 
the  said  lot  conveyed,  as  aforesaid,  by  Lucy  Landry  to  McKinsie  and  Swett, 
and  by  them  to  O'iver  Holman  ;  and  that  said  Holman  entered  upon  and 
remained  in  possension  of  the  said  premises  from  the  date  of  his  purchase, 
until  the  time  of  his  death  ;  the  plaintiffs  were  entitled  to  a  verdict,  nnlen 
the  jury  believed,  from  the  evidence,  that  actual  possession  was  delivered 
by  said  Holman  to  Brown,  under  sai<I  Iwnd  for  title  ;  and  that  said  Brown 
had  remained  in  possession,  and  that  the  posses  iion  had  been  regularly  trail» 
mitted,  through  those  claiming  under  him,  to  the  defendant.  The  defend- 
20 
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•at  oonteaded,  that  the  promises  in  qaestion  were  not  embraced  within 
the  olum  of  Lnoy  Landry,  but  formed  a  portion  of  the  public  qitai  /  that  the 
entry  of  Holman  under  the  title  derived  from  Luoy  Landry,  and  the  build- 
ing of  stores  on  the  lot,  gave  him  no  title,  and  that  hia  heirs  conid  not 
maintain  an  ejectment  for  the  lot,  against  those  claiming  under  bis  partner. 
Brown.  This  the  oonrt  overroled,  and  the  coansel  for  the  defendant 
excepted. 

The  defendant's  connsel  contended,  that  from  the  bond,  the  proof  in  the 
cause,  and  the  admission  of  Catharine  Holman  in  the  record  of  the  sapreme 
jadioial  conrt  of  Massaohnsetts,  thereto  attached,  it  appeared,  that  Holman 
A  Brown  were  jointly  interested  in  the  premises,  at  the  period  of  hie  entry. 
That  although  Brown  never  was  upon  the  land,  the  same  was  held  by  Hol- 
man for  their  joint  benefit ;  and  that  though  no  actual  possession  was  de- 
livered under  the  bond  for  title,  if  those  facte  were  found.  Brown,  or  those 
claiming  under  him,  could  not  be  sued  for  the  moiety  in  the  bond,  without 
a  demand  and  notice  to  quit.    This  the  court  overruled. 


*The  case  was  argued  by  Ogden  and  Legare,  for  the  plaintiffs  in 
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error  ;  and  by  CritUnden  and  -fiey,  for  the  defendants. 

Ogden  oontended,  that  in  the  court  below,  the  plaintiffs  in  error  had 
proved  their  title  to  the  premises  in  dispute,  and  the  court  should  have  non- 
suited the  defendants,  the  plaintiffs  in  the  ejectment ;  or  charged  the  jury 
that  they  were  not  estitled  to  a  verdict  in  their  favor.  The  plaintiffs  in 
-error,  and  those  under  whom  they  claim,  had  been  iu  possession,  under  a 
p^ter  title,  since  1822,  claiming  the  premises  as  their  own ;  fifteen  yean 
before  the  commencement  of  this  suit.  Before  being  turned  out  of  posses- 
sion, the  defendants  in  error  are  called  upon  to  show  a  valid  subsisting  title 
to  the  premises.  Possession  is  a  valid  title  against  all  the  world,  until  a 
better  title  is  shown. 

The  first  question  now  arises :  we  claim  the  property  under  a  title 
derived  from  Oliver  Holman,  the  ancestor  of  the  defendants  in  error,  bis 
beirs-at-law.  Can  we  be  permitted  to  question  and  deny  the  title  of  the 
ancestor  under  whom  we  claim  F  This  point  seems  to  be  settled  in  this 
court,  in  the  cases  of  Blig/U'a  Lmrot  v.  Rocheater,  7  Wheat.  fiSS  ;  JSrad- 
ttrut  V.  Huntington,  6  Pet.  402,  and  Wiliuott  v.  WatMiu,  3  Ibid.  48. 

It  is  denied,  that  Holman  ever  had  a  title  lo  the  lot  in  controversy.  It 
is  asserted  to  have  been  derived  from  a  Spaniard,  Geronio  ;  but  no  paper 
title  is  shown  to  have  been  in  him.  All  the  title  set  up  as  having  existed 
in  hira,  was  that  of  possession  of  a  lot  at  the  comer  of  St.  Francis  and 
Boyal  streets,  to  which  Lucy  Landry  afterwards  became  entitled  under  him, 
aud  which,  wtien  of  age,  she  conveyed  to  the  grantors  of  Oliver  Holman. 
No  grant  from  Spain  was  made  to  Geronio  ;  none  is  asserted  to  have  been 
given.  The  inclosure  ran  down  to  and  along  high-water  mark,  on  tbe  line 
of  wUch  there  was  a  fence.  The  premises  in  dispute  in  this  case  are  more 
than  one  hundred  feet  distant  from  the  inolosure  of  Lucy  Landry,  and  were 
all  open,  until  improved  by  Holman.  Oeronio  having  had  no  paper  title, 
and  pretending  to  no  title  but  possession,  nothing  can  he  clearer,  than  that 
his  title  extended  no  further  than  the  actual  possession  ;  and  lie  gave  no 
more  to  Lucy  Landry.  The  law  upon  this  point  is  entirely  settled.  .^ 
*ZMfM  of  Clarkt  v.  Courtney,  fi  Pet.  3fi4  ;  2  Johns.  230  ;  4  liaas.     ' 
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416  ;  8  W.  C.  C.  476.  The  title  set  up  by  the  heirs  of  Holman  not  hav- 
ing any  other  foandatlon  than  that  of  Lucy  Landry,  it  is  manifest,  that 
against  the  holder  of  the  lot  by  possession  and  improvement  by  Holman, 
and  now  with  the  improvements  held  by  the  plaintiffs  in  error,  that  title 
cannot  bo  sustained. 

There  is  another  view  to  be  taken  upon  this  question  of  posseasion,  to 
wbiob  the  attention  of  the  court  is  requested.  The  fence,  including  the  lot 
occupied  by  Goronio,  and  Landry  under  him,  ran  down  to  high-water  mark, 
and  followed  the  meanders  of  bigh-water  mark.  Ko  person  had  an  inclo- 
Bure  to  the  east  of  this  lot,  or  had  a  claim  on  it,  except  Landry  ;  it  was  more 
than  one  hundred  feet  from  her  inclosure,  and  was  at  all  times  subjeot  to 
the  influx  of  the  title,  prior  to  th<!  improvements  of  Holman,  in  1818.  It 
had  been  used  as  a  part  of  a  public  highway,  and  as  a  public  landing- place, 
by  the  people,  under  the  Spanish  government.  These  facts  clearly  prove 
that  there  never  was  even  an  assertion  of  title  by  any  one  to  this  lot,  before 
Holman  improved  it. 

Again,  the  property  now  in  dispute  is  one  hundred  feet  below  what  in 
1816  was  the  high-water  mark.  Now,  by  the  common  law,  all  land  beyond 
ordinary  tide-water  mark  belongs  to  the  crown.  It  is  not  necessary  to  cite 
cases  to  prove  this  as  a  general  principle.  The  principle  is  of  universal 
prevalence  in  the  §tates  of  the  Union,  bordering  on  tide-waters.  It  is  ad- 
mitted, that  the  right  to  the  shores  of  tide- water  may  be  acquired  by  grants 
from  the  crown  or  government.  Sir  JTenry  Constable's  Case,  5  Co.  107  ; 
Angel  on  Tide  Waters  140.  Although  a  grant  from  the  crown  may  he 
presumed  after  long  possession.  But  this  only  shows  that  by  grant  alone 
the  title  can  be  acquired.  App'jc  to  Angel  on  Tide  Waters  43,  and  the 
oases  cited.  The  evidence  of  such  a  grant  would  be  the  embanking  against 
the  sea,  and  using  the  ground.  Kale,  de  Jure  Maria,  part  1,  ch.  6,  p.  21. 
But  the  evidence  in  this  case  shows  no  such  state  of  facts  ;  and  if  there  is 
any  law  of  Spain  which  differs  on  this  point  from  the  common  law,  it  should 
have  been  shown,  and,  as  a  foreign  law,  should  have  been  proved. 
^     ,  There  is  another  fact  appearing  on  the  record,  which  should  'have 

J  great  influence  on  the  court  in  considering  the  point  now  under  exam- 
ination. The  map  gave  in  evidence  has  the  word  "  quai"  marked  upon  it, 
showing  that  this  lot  was  considered  as  a  quai.  City  of  New  Orleans  v. 
United  States,  10  Pet.  715.  This  shows  that  the  defendants  in  error  have 
not  and  never  had  any  legal  title  to  this  lot.  It  was  a  public  landing,  and 
was  always  so  considered  while  Spain  had  possession  of  the  country. 

The  plaintiffs  in  error,  defendants  in  the  circuit  court,  had  a  sufficient 
title  to  give  them  a  right  to  a  verdict  in  their  favor,  under  instructions  from 
the  court,  Oliver  Holman,  the  ancestor  of  the  defendants  in  error,  died  in 
Mobile,  before  March  1823,  He  died  intestate,  and  administration,  was 
granted  to  his  widow.  Some  time  after  which,  the  legislature  of  Alabama 
passed  the  act  authorizing  the  administratrix  to  sell  the  estate  of  Oliver 
Holman  ;  nnder  the  provisions  of  this  act,  and  in  full  conformity  with  them, 
the  administratrix  sold  the  estate,  and  conveyed  it  to  Charles  Brown,  under 
whom,  and  by  virtue  of  the  conveyance  authorized  by  this  act,  the  plaintiffs 
in  error  held  a  moiety  of  the  property.  There  is  nothing  in  the  record  to 
impeaob  the  fairness  of  this  sale,  or  to  show  that  the  property  was  not  sold 
for  its  full  valae. 
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The  cironit  coart  held  this  act  of  the  legislatare  of  Alabama  void.  The 
reasons  for  this  decisioD  are  not  given,  bat  it  ia  presnined  they  were : 
1.  It  ia  supposed,  that  the  law  iDterfertid  with  and  took  away  the  vested 
rights  of  the  heirs-at-taw  of  Oliver  Holman ;  or,  2.  That  this  was  a 
judicial  sot,  which  it  was  not  competent  for  the  legislature  of  Alabama  to 
perform. 

Does  this  law  take  away  the  vested  rights  of  the  heirs  of  Oliver  Holman  ? 
If  the  law  is  void  on  this  ground,  it  must  be  because  the  legislature  had  no 
power  to  pass  this  law  ;  for,  if  constitutional,  the  law  can  nowhere  bo  ques- 
tioned. It  cannot  be  objected  to  the  law,  that  it  Infringes  the  obligation  of 
contracts,  and  is,  therefore,  void,  under  the  constitution  of  the  United  States. 
The  law  authorized  the  sale  of  the  lot,  for  the  purpose  of  paying  the  debts 
of  Holman,  and  thus  enabling  the  administratrix  to  keep  his  contracts. 
How,  then,  can  it  be  incompatible  with  the  obligation  of  contracts  ?  Bnt  it 
has  been  declared  by  this  court,  in  the  case  of  Satterke  v.  lUcUthewson,  2  Pet. 
414,  that  it  has  nowhere  been  *8aid,  that  a  state  statute  which  divests 
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Nor  is  the  law  inconsistent  with  the  oonstitution  of  Alabama.  By  the 
laws  of  Alabama,  upon  the  death  of  Holman,  his  real  estate  descended  to 
his  heirs  ;  bat  in  their  hands,  it  was  subject  to  the  payment  of  his  debts. 
A  law  which  authorizes  the  sale  of  such  lands  for  the  payment  of  the  debts, 
cannot  be  exceptionable.  In  the  constitntion  of  Alabama,  there  is  nothing 
which,  in  terms,  prohibits  the  passage  of  such  a  law  ;  nor  is  the  law  a 
judicial  act,  thus  trenching  on  the  other  constitutional  departments.  The  law 
does  nothing  in  its  special  provision,  but  what  had  been  done  in  effect  by 
the  general  laws  of  Alabama,  authorizing  the  sale  of  the  estates  of  decedents 
for  the  payment  of  debts.  But  as,  from  the  partioular  local  situation  of  the 
administratrix  of  Oliver  Holman,  she  oould  not  be  proceeded  against,  under 
the  general  law,  this  special  enactment  is  made.  The  same  reaponsibilitiea 
for  the  payment  of  the  debts  are  continued  ;  and  security  is  required  for  the 
performance  of  the  duties  to  pay  the  debts  out  of  the  proceeds  of  the  sales. 
No  vested  rights  of  the  heirs  of  Holman  were  impaired,  for  all  their  righu 
were  subject  to  the  debts  of  their  ancestor.  In  support  of  these  principles, 
cited,  Stoddari  v.  Smith,  S  liinn.  3C6  ;  Wilkinaon  v.  Zekmd,  2  Pet.  eS7  ; 
SanJc  o/HamiUon  v.  Dudley's  BeirB,  Ibid.  £23  ;  16  Mass.  326  ;  IS  Serg.& 
Rawle  48S  ;  2  Vern.  71 1  ;  4  Cruise's  Dig.  £20. 

Toulman's  Digest  of  the  laws  of  Alabama  contains  a  number  of  private 
acts  similar  to  this,  on  pages  844-6.  The  constitution  was  formed  in  1819, 
and  this  act  passed  in  1824.  It  was  a  contemporaneous  exposition  of  the 
constitution.  The  act  was  no  doubt  passed  on  the  application  of  the  ad- 
ministratrix of  Oliver  Holman,  and  was  enacted  to  enable  her  to  pay  the 
debts.  It  does  not  direct  the  sale,  but  authorizes  it.  The  preanmption  is, 
that  it  was  passed  to  enable  the  adminiatratnz  to  do  her  duty.  He  who 
seekf  to  avoid  an  act,  upon  the  ground  that  it  was  procured  upon  false  sug- 
gestions, must  prove,  affirmatively,  that  the  su^estions  were  false.  There 
ia  not  only  no  proof  in  this  case,  that  Holman's  estate  was  not  in  debt,  at 
the  time  of  his  death  ;  but  the  contrary,  is  nowhere  pretended.  The  law 
vill,  therefore,  be  presumed  to  have  passed  in  good  faith.  ,^ 

*Biit  it  is  said,  this  law  is  against  the  constitution  of  Alabama,     *- 
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B  ft  jodioial  act;  and  thus  invades  one  of  the  brancbea  of  govern 
meat,  vbich  can  alone  exercise  judicial  powers.  Without  the  expreea 
prohibition  of  the  constitution  of  Alabama,  limiting  to  each  department 
its  special  duties,  the  separation  of  the  government  into  legislative,  ex- 
esntive  and  judioial,  was  sufficient  to  prohibit  each  branch  from  invading 
the  constitutional  powers  of  the  other.  But  the  act  under  examination  is 
not  ft  judicial  measure.  Judicial  power  is  the  right  to  decide  between  dif- 
ferent parties  ;  the  power  to  declare  what  the  law  is  between  conflicting 
parties,  and  to  carry  judgments  or  decrees  into  effect.  How,  then,  can  the 
act  in  question  be  considered  judicial?  It  does  not  decide  between  the 
administratrix  and  the  creditors  ;  it  leaves  all  question  as  to  the  distribu> 
tion  of  the  proceeds  open ;  and  they  must  be  decided  by  the  judicial 
tribunals,  if  the  parties  cannot  adjust  them.  Cited,  Wilkinson  v.  Leland, 
2  Pet.  660. 

The  courts  of  the  United  States,  sitting  in  the  states,  adopt  the  construc- 
tion of  the  constitutions  of  the  states,  which  have  been  given  by  the  decis- 
ions of  the  highest  judicial  tribunals  of  the  states.  This  is  essential  to 
harmony  between  the  courts  of  the  Union,  and  of  the  states.  What  would 
be  the  confusion,  if  one  construction  were  given  to  the  constitution  of  the 
Btat^  in  the  courts  of  the  states,  and  in  the  courts  of  the  United  Slates  a 
different  constmotion  ?  So  too,  as  to  the  laws  of  the  states.  It  must  he 
very  plain,  that  an  act  of  the  legislature  is  a  violation  of  the  oonstitution, 
to  justify  a  court  to  pronounce  it  void.  6  Mass.  534  ;  i:^  Ibid.  417.  In  this 
Oftse,  we  have  the  uniform  legislation  of  Alabama,  since  the  state  was  organ- 
ized, in  corroboration  of  the  constitutionality  of  this  act ;  and  titles  to  lauds 
to  an  immense  value  are  held  under  special  acts  of  assembly  similar  to  this. 
A  deoisioa  here  against  the  validity  of  this  law,  would  shake  the  titles  to  a 
large  amount  of  property  within  the  state.  Tbo  early  passage  of  laws  of 
a  similar  character  with  this  now  under  examination,  is  a  oontemporaoeons 
exposition  of  the  constitution  ;  for  they  were  passed  within  a  very  few 
years  after  the  constitution  was  adopted.  In  Alabama,  the  question  was  at 
rest,  until  disturbed  by  the  decision  of  the  circait  court  in  the  case  now 
before  the  court. 
^„„,  'The  title  of  the  plaintiffs  in  error  to  one  moiety  of  the  property, 

-*  has  never  been  shown.  As  to  the  other  moiety,  it  is  seen  from  the 
evidence  in  the  case,  that  after  the  death  of  Holman,  Brown,  his  partner, 
went  into  possession  of  the  whole  property.  The  buildings  and  wharf  were 
called  Holman  &  Brown's  wharf,  and  Holman  &  Brown's  buildings  ;  and 
Holman  promised  by  a  title-bond  to  convey  one-half  to  Brown. 

Mr,  Ogden  then  proceeded  to  refer  to  the  proceedings  in  the  supreme 
ooart  of  Massachusetts,  and  to  show  that  they  are  in  entire  conformity 
with  the  laws  of  Massacbusetts  ;  and  that  the  deed  executed  by  the  admin- 
istratrix to  Brown,  for  the  property  described  in  the  bond  of  Holman,  was 
so  executed,  under  the  decree  of  the  court,  after  notice,  and  with  the  knowl- 
edge and  ooneent  of  the  administratrix  and  of  the  heirs  of  Oliver  Holman, 
ao^g  personally,  or  represented  by  their  guardian.  The  application  to  the 
■■preme  court  of  Massachusetts  was  similar  to  a  prayer  for  a  decree  of 
speorfio  performance.  The  court  are  asked  to  permit  the  administratrix  to 
nuke  a  deed  in  conformity  with  the  contract  stipulated  in  the  bond.  A 
deed  wn  laade  in  execntion  of  this  decree  of  the  court.  This  presents  the 
S4 
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qaestion  whether,  ODder  these  oiroumstanoes,  the  defendants  belov  have 
^own  a  legal  title  to  this  moioly  of  the  property. 

The  legal  estate  is  coosidered  as  so  vested  io  the  mortgagee,  as  that  he 
may  maictain  ejectment  against  the  mortgagor,  and  torn  him  ont  of  pos- 
session. The  legal  estate  is  in  the  mortgagee,  and  yet,  after  his  death,  the 
administrator  of  the  mortgagee  may  recover  the  amoant  dae  on  the  mort- 
gage and  by  entering  satisfaction,  destroy  the  legal  estate  in  the  mortgagee. 
This  is  so,  not  only  in  equity,  but  in  law.  Why  is  this?  Because  the 
mortgage  more  evidence  of  a  debt,  which  the  administratrix  has  a  right 
to  recover,  and,  of  course,  to  acknowledge  satisfaction  for  it ;  and  the  heir- 
at-law  is  not  injured,  for  his  ancestor  never  had  any  interest  in  the  land 
mortgaged,  other  than  as  a  security  for  a  debt ;  which  bciog  paid,  that 
interest  has  ceased,  Now,  in  this  case,  the  act  of  the  administrator  destroys 
the  legal  estate  of  the  mortgagor,  and  of  his  beirs.  Let  that  reasoning  he 
applied  to  the  case  before  the  court. 

*An  administrator  is  bouud  to  perform  all  the  oontracte  entered 


into  by  the  testator,  whose  estate  be  represents ;  or  to  inonr  damages 
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for  the  non- performance  of  them,  so  far  as  the  assets  in  his  bands  will  enable 
him  to  do  so.  If  the  testator  gave  a  bond  or  note,  the  administrator  must 
pay  it ;  and  so  in  reference  to  any  other  contract.  The  assets  in  his  hands 
are  answerable  for  the  non-performance  of  the  contracts  of  the  intestate. 
If  he  contracted  to  sell  lands,  the  assets  in  the  hands  of  the  administratrix 
are  liable  for  damages  for  non-performance.  Holman  was  bound  by  his 
bond  to  convey  the  moiety  of  the  property  to  Brown,  and  Brown  could 
have  maintained  an  action  for  damages  on  the  non -performance  of  this  con- 
tract by  the  adrainietratriz.  The  real  estate  of  Holman  could  have  been 
sold  for  the  payment  of  damages.  Holman  held  this  moiety  of  the  prop- 
erty Id  trust  for  Brown.  He  bad  a  bare  naked  trust,  without  any  beneficial 
'  interest  whatever  in  it.  As  in  the  case  of  a  mortgage,  the  reoeipt  of  tbe 
money  by  an  administrator  extingnishes  the  estate  of  tbe  heirs  of  the  mort- 
gagee ;  so,  in  such  a  case  as  this,  the  administratrix  of  Holman,  by  satisfy* 
ing  the  claim  of  Brown,  by  a  conveyance  of  the  estate,  divested  the  estate 
of  the  heirs  of  Holman.  What  may  be  done,  on  compnlsioii,  by  an  admin- 
istrator, it  is  contended,  may  be  done  voluntarily. 

It  is  contended,  that  the  estate  descended  to  tbe  heirs  of  Holman  at 
tmetees.  Brown  and  his  grantees  being  oeeiuia  que  trust,  and  in  possession 
of  tbe  estate.  It  is  then  a  case  in  which  trustees,  having  no  beneficial 
interest  in  the  estate,  proceed  by  ejectment  against  the  «e«fuu  que  traat  for 
the  estate.    This  cannot  be.     R  Bnrr.  16S8,  1901  ;  Dong.  096  ;  1  T.  R.  600. 

The  whole  proceedings  in  the  case  before  the  supreme  court  of  Massa- 
ohnsetts  were  regular.  The  facts  were  truly  stated  in  the  petition  ;  notice 
was  given  to  all  the  parties  in  interest,  and  no  objection  made  by  any  one 
of  them.  The  administratrix  conveyed  according  to  the  decree.  If  tbe 
decree  had  been,  that  the  heirs  should  convey,  there  could  have  been  no 
objections  to  their  deed.  Tbe  question  then  is,  not  on  the  validity  of  the 
proceedings  in  Msssachueetts,  but  on  the  validity  of  the  deed. 

In  the  circuit  oourt,  it  was  held,  that  the  plaintiffs  iu  error  had  sboirn 
no  valid  title  to  the  lot.     *It  is  to  be  observed,  that,  independent  of     „ 
the  proceedings  in  Massachusetts,  the  heirs  of  Holmao  never  bad     I- 
any  beneficial  estate  in  this  moiety  of  the  lot.    Brown's  money  h«d  paid 
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for  it,  and  their  anoeator  had  promiaed  to  convey  it.  They  h&d  no  equit- 
able title  to  it.  With  the  strictly  legal  estate,  they  had  a  barren  sceptre 
in  their  hands  ;  liable  to  be  taken  from  them,  at  any  moment,  by  Brovn. 
A  bill  in  equity,  filed  by  Brown,  or  by  tfae  plaintiffs  in  error,  would  compel 
them  to  part  with  their  legal  estate,  which  they  now  rely  upon  in  this  action. 
This  they  cannot  do.  The  whole  property  had  been  improved  by  the  joint 
funds  of  Holman  and  Brown  ;  and  a  moiety  was  held  by  Holman  as  trustee. 
There  was  a  clear  resulting  trust  in  favor  of  Brown,  by  the  appropriation 
of  his  money  to  the  parchase  and  Improvement  of  the  property.  Cited, 
Story's  Equity,  430,  443,  444. 

It  was  for  some  time  doubted,  whether,  to  raise  this  resulting  or  implied 
trust,  it  should  not  appear  ou  the  face  of  the  deed  passing  the  estate,  that 
the  consideration  was  paid  by  another.  This  doubt  no  longer  exists.  (Note 
to  Story's  Equity,  443,  §  1201).  In  Wray  v.  Steele,  2  Ves.  &  B.  388,  it  is 
expressly  ruled,  that  where  a  joint  advance  is  madu,  and  the  deed  is  taken 
in  the  name  of  one  only,  there  is  a  resulting  trust  in  favor  of  the  other. 
Holman  then  held  this  property,  as  to  one  moiety,  in  trust  for  Brown.  Was 
this  trust  executed  by  the  statute  of  uses  ?  This  has  not  been  so  held  in  the 
oaae  in  IP.  Wms.  112  ;  but  without  questioningthis  decision  ofLord  Chan- 
oellor  CoWPBB,  it  may  be  safely  urged,  that  tho  language  of  English  statute 
of  uses,  and  tho  statute  of  Alabama,  are  different.  By  the  statute  of 
Alabama,  the  trust  is  executed.     Aikiii's  Digest,  94,  note  >17. 

It  is  contended,  that  under  the  law  of  Alabama,  the  original  deed  to 
Holman  conveyed  to  Brown  one  moiety  of  the  lot ;  he  being  entitled  to  the 
same,  in  consequence  in  having  paid  one-half  of  the  purchase- money.  But 
if  thin  position  is  doubted,  it  is  not  essential  to  the  case  of  the  plaintiffs  in 
error  to  maintain  it.  We  have  a  bond  from  Holman,  under  his  hand  and 
seal  ;  and  this  is  a  good  declaration  of  trust.  2  P.  Wms.  314.  Thus, 
_  .     Holman  acknowledged  that  *hehelil  one-half  of  this  property  intrust 

'  for  Brown,  and  here  is  not  an  implied,  but  an  express  declaration  of 
the  trast. 

It  is  contended,  that  the  proceedings  in  Massachusetts  were  equivalent 
to  a  decree  by  a  court  of  equity  for  a  specific  performance  ;  but  if  this  was 
Dot  the  fact,  they  did  not  render  invalid  tho  rights  of  Brown  under  the  laws 
of  Alabama  ;  which  it  is  claimed  were  such  as  could  not  be  dbturbed  by  tlie 
heirs  of  Holman,  who  were  no  more  than  trustees. 

JSey,  for  the  defendants  in  error. — Tfae  heirs  of  Oliver  Holman,  who 
were  plaintiffs  in  the  ejectment  in  the  cireuit  court,  are  charged  with  an 
attempt  to  recover  lands  which  have  been  sold  for  the  payment  of  the  debts 
of  their  ancestor  ;  and  the  proceeds  of  that  sale  justly  applied  to  that  pur- 
pose. But  the  plaintiffs  below  have  no  disposition  to  defeat  the  rights  of 
creditors.  If  tliey  recover  the  land,  they  will  bold  it  subject  to  the  debts  ; 
and  they  will  be  liable  to  the  purchasers,  if  the  debts  of  their  ancestor  were 
paid  out  of  tfae  proceeds  of  the  sale. 

It  is  said,  the  defendants  in  the  cirouil  court  could  have  impeached  the 
sale  for  fraud  ;  and  that  not  having  attempted  this,  its  fairness  is  to  be  pre- 
■umed.  It  is  contended,  that  it  was  the  duty  of  the  plaintiffs  in  error  to 
have  proved  tfae  fairness  of  the  proceedings.  Their  course  was  uuusoal ; 
they  went  out  of  the  established  mode  of  proceeding.  The  general  law  of 
26 
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Alabama  was  open  to  them.  The  property  of  Holman  migbt  iLave  been 
Bold  for  the  payment  of  hie  debts,  in  tbe  uaaal  maaner  of  proceeding.  The 
bond  of  Holman  to  Brown  might  have  been  the  subject  of  a  anit  in  the 
courts  of  Alabama.  A  presumption  of  unfairncBS  is  warranted  by  the  nn- 
usual  mode  of  proceeding.  Had  the  court§  of  Alabama  been  resorted  to, 
all  woald  have  been  legally  done.  Proof  that  Holman  owed  debts,  which  his 
personal  estate  oonld  not  pay,  would  have  been  given ;  and  all  parties 
would  have  bad  notice. 

The  objections  to  the  title  to  Lnoy  Landry  have  no  foundation.  Tbe 
evidence  showed,  that  she  had  in  her  possession  and  claimed  title  to  the 
land  to  tbe  river  ;  and  all  she  had  was  conveyed  by  those  who  conveyed  to 
Holman.  But  the  plaintiffs  in  error  cannot  contest  this  title,  because  they 
•claim  in  no  other  way  than  under  the  same  title.  10  Johns.  223, 
203,  3S8  ;  2  Wend.  14.  I- 

But  it  is  said,  the  title  of  the  defendants  in  error  is  only  a  legal  title ; 
that  the  plaintiffs  have  the  equity  ;  that  the  defendants  in  error  are  trustees, 
and  the  plainliffs  are  ceBtuia  que  Crust.  How  is  this  made  ont  ?  Brown  and 
Holman  were  partners,  as  merchants.  There  must  be  a  clear  trust  made 
out,  before  a  court  of  equity  will  decree  a  trust.  Here,  there  is  nothing  ; 
certainly,  as  to  all  the  property,  except  the  part  mentioned  in  the  bond  to 
Brown  .     They  were  not  partners  as  to  the  land. 

Then  their  title  as  to  that  portion,  and  the  effect  of  tbe  Massachusetts 
license,  and  the  deed  under  it,  mast  be  considered.  Suppose,  tbcse  Massa- 
chusetts proceedings  regular,  the  order  of  court  gives  no  title.  The  deed 
was  executed  in  March  1824  ;  and  before  this  time,  in  ISCl,  the  act  of  the 
legislature  of  Alabama  had  ordered  all  the  real  estate  of  Holman  to  be  sold. 
Could  part  of  the  estate  be  conveyed,  subsequently  to  this  law,  to  Brown, 
and  another  part  sold  under  the  law?  But  the  proceeding  is  a  nullity. 
Laws  of  Massachusetts,  vol.  }  ;  2  Pet.  866  ;  8  Ibid.  144.  If  this  proceeding 
is  a  nullity,  the  bond,  and  tbe  admissions  of  the  widow,  and  of  the  infant 
heirs  of  Holman,  are  not  evidence  ;  and  they  cannot  be  used  to  set  up  a 
trust,  or  a  declaration  of  trust,  and  nothing  can  be  claimed  under  them. 

Tbe  main  question  in  this  case  is  tbe  validity  of  the  law  of  Alabama. 
The  act  anthorLces  the  sale  of  the  real  estate  of  Oliver  Holman,  by  his 
administratrix,  through  her  attorneys,  "on  such  terms  and  in  such  man- 
ner," Ac,  and  gives  no  direction  for  the  payment  of  the  debts  ;  nor  was 
it  shown  that  his  personal  estate  was  not  suflicieut  to  pay  his  debts. 
Who  were  the  parties  to  the  transaction  ;  Who  applied  for  the  law?  Was 
it  Sarah  Holman  or  her  attorneys?  She  was  a  non-resident*,  she  admin- 
istered in  Massachusetts,  and  it  nowhere  appears  that  she  had  administered 
in  Alabama. 

1.  Tbe  first  objection  to  the  validity  of  this  law  is,  that  it  is  a  private 
act,  and  can  bind  none  but  tbe  parties  to  it.  Consequently,  it  did  not  bind 
the  creditors  or  the  heirs.  2  Bl.  Com.  346 ;  16  Mass.  330-2  ;  6  Cruise  B  ; 
8  Johns.  520,  055-0  ;  Anstr.  28i^,  291,  294  ;  7  Johns.  556.  Therefore,  no 
matter  how  *far  the  powers  of  the  legislature  of  Alabama  are  ,  ^ 
anrestricied  ;  this  law  could  not  bind  eithi-r  creditors  or  heirs,  <■ 
because  they  were  not  panics  to  it  nor  iiam<'>l  in  il. 

2.  But  the  IvgiAJatiirc  oT  Alabama  had  no  power  to  pass  this  law. 
It  would  be  contrary  to  a  law  of  congress.    Tuulmin's  Dig.  911-12,  463.    If 
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H  deprived  any  tme  of  »  trial  by  jary.orof  "jadioul  prooeedii^a,"  it  wodM 
violate  the  ooDBtittttion. 

3.  It  ia  prohibited  by  the  oonstitntioa  of  Alabama.  The  powers  of 
goTemmeot  are  carefally  distribiited  by  the  ooiutitntion  of  Alabama. 
Eaoh  department  in  to  exercise  its  functions  ezolasively.  The  jadioial 
power  IB  vested  !□  the  courts,  bat  this  was  an  act  of  the  jadicial  power  eier- 
oised  by  the  legislatare.  2  Bl.  Com.  846  ;  6  Cranch  136  ;  11  Mass.  396 ; 
8  Yerg.  269,  667,  60S-6  ;  4  Ibid.  202  ;  C  Ibid.  320  ;  1  N.  H.  204  ;  3  Ibid. 
493  ;  4  Ibid.  19,  109  ;  Bald.  219.  It  is  jadioial  power.  Off^n  v.  Slack- 
ledge,  2  Granoh  272  ;  3  Dall.  388  ;  Wilkiruon  v.  Letand,  2  Pet.  633  ;  Crane 
T.  Meginnit,  1  Gill  &  Johns.  476  ;  10  Yerg.  69-70.  It  ia  jadicial,  because 
given  to  courts.  Ai kin's  Digest,  180-1.  It  is  also  retrospective.  2  Qallis. 
139 ;  7  Johns.  477,  493  ;  11  Mass.  396.  It  impairs  vested  rights,  and  puts 
aside  the  sUnding  laws.   11  Mass.  396  ;  4  Wheat.  441 ;  4  N.  H.  672. 

The  aot  does  not  proceed  on  the  allegation  that  there  are  debts  due  by 
the  intestate,  Holman^  for  which  the  estate  is  to  he  sold.  Suppose,  there  were 
no  debts,  yet  the  estate  has  been  sold.  If  it  be  said,  the  question  as  to 
there  being  debts  is  left  to  the  courts  ;  then  this  is  but  a  declaratory  act, 
and  the  administratrix  should  have  applied  to  the  court,  and  a  sale  without 
suoh  application  is  a  nullity.  The  vested  rights  of  the  heirs  were  taken 
away  by  this  act.  They  had  such  rights.  They  might  have  entered  on 
the  land  ;  and  although,  by  the  laws  of  Alabama,  it  was  liable  for  the  debts 
of  their  anoestor,  yet  this  law  takes  all  these  rights  away,  without  their 
knowledge  or  consent.  Bat  it  is  not  true,  that  the  heirs  held  the  land  sub- 
ject to  the  debts  of  their  anoestor.  This  liability  did  not  exist,  until  it  had 
been  ascertained  that  the  personal  estate  of  Holman  was  snffioient  to  dis- 
charge his  debts.  This  should  have  been  judicially  decided,  in  due  oourse  of 
law,  where  they  *would  have  been  represented  and  heard.    3  Pet.  10. 
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should  have  been  proved,  that  there  was  no  personal  assets,  or,  if  any,  that 
the  administratrix  and  her  sureties  were  insolvent.  The  legislature  having 
committed  this  subject  to  the  courts,  it  had  no  power  over  it.  To  show 
that  the  interference  of  the  legislature  on  the  subject  of  the  sale  of  the 
estates  of  intestates,  was  deemed  nnoonetitutional,  in  Alabama,  Mr.  Key 
referred  to  reports  of  committees  of  the  legislatare  in  1823,  against  the  exer- 
(Hse  of  such  a  power. 

It  is  denied,  that  the  proceeding  in  the  aapreme  oourt  of  Massaohosetts 
could  authorize  the  sale  of  the  otber  moiety  of  the  land.  The  laws  of 
MassachnsettB  do  not  authorize  such  a  proceeding  for  the  aale  of  land  ont 
of  the  state  ;  and  if  they  did,  they  would  be  invalid  as  to  land  not  witbin 
that  oommonwealth.  All  the  regulations  for  the  sale  of  land  are  neoesaaril; 
local ;  and  in  every  state,  titles  to  land  within  the  state  can  only  be  made 
or  aoqnired  by  its  own  laws,  or  proceedings  authorized  by  it. 

Crittenden,  also  for  the  defendants  id  error. — The  principal  questions  in 
the  case  are  npon  the  validity  of  the  conveyance  under  the  deoree  of  tbe 
supreme  oourt  of  Massachusetts,  and  the  validity  of  the  act  of  the  l^ial^ 
tore  of  Alabama,  authorizing  the  sale  of  the  estate  by  the  administratrix  of 
Oliver  Holman. 

As  to  the  first,  the  oonrt  determined,  that  the  bond,  the  deore^  and 
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deed  made  tmder  it,  oonferrecl  uo  legal  title,  and  were  "admissible  only  to 
show  the  nature  of  the  defendant's  claim  and  poaaession."  This  decision 
is  supposed  to  be  correct,  because  there  is  no  law  of  Massaobosetts  author- 
izing snob  a  decree,  if  the  sabjeot  was  within  her  juriBdiction ;  seoondly, 
because  tbe  subject  is  extra-territorial  to  her,  and  over  which  she  has  no 
jarisdietion  ;  and  thirdly,  because  the  parties,  whose  title  was  divested, 
were  not  before  tbe  conrt.  And  it  is  agalnut  the  first  principles  of  law,  to 
affect  a  party  who  has  had  no  opportunity  of  defence. 

As  to  the  second  question,  oonceming  the  sale  and  conveyance  under  tbe 
act  of  assembly,  tbe  court  decided,  that  this  evidence  * "  was  not  .^ 
sufficient  to  maintain  the  defendant's  title ;"  and  "  that  the  act,  &c.,  *■ 
and  at]  tbe  proceedings  under  It,  were  void."  This  aet,  considered  as  an 
authority  to  sell,  ought,  from  its  own  nature,  and  eapecially  from  the  cir- 
stanoes  of  the  case,  to  be  construed  strictly.  It  was  evidently  the  intention 
of  the  legislature,  to  annex  this  authority  to  the  official  character  of  the 
administratrix ;  and  the  terra  administratrix  cannot  be  regarded  as  mere 
deaeriplio  pertonce,  because  the  money  to  arise  from  the  sale  is  to  be  paid 
into  her  hands,  "  to  be  appropriated  to  the  payment  of  the  debts  due  by  the 
said  estate."  It  was  essential,  therefore,  that  the  person  selling  under  this 
law  should  have  been  tbe  lawful  administratrix  ;  and  as  such,  bound  to  make 
the  directed  appro pri:ttion  of  the  proceeds  of  tbe  sale.  There  is  no  proof 
that  Sarah  Holraan  was  the  administratrix  ;  or  that  she  was  administratrix 
within  the  state  of  Alabama.  If  administratrix  anywhere,  it  was  in  Massa- 
chusetts. Proof  that  she  was  administratrix,  and  that  administration  was 
granted  to  her  in  Alabama,  was  essential  to  the  validity  of  the  sale  and  deed 
under  the  act.  And  for  that  oanse,  if  no  other,  the  decision  of  the  court 
was  oorreot,  in  denouncing  tbe  deed  as  "  insufficient  to  maintain  defendant's 
title." 

Bnt  we  contend  further,  that  the  aet  of  the  assembly  of  Alabama  is  oon- 
trary  and  repugnant  to  the  constittition  of  the  state  of  Alabama,  as  decided 
by  the  oircuit  court.  By  a  general  statute  of  the  legislature  of  Alabama, 
passed  long  before  tbe  special  act  in  question  (Toulmin's  Dig.  327-6,  338), 
provision  is  made  for  the  sale  of  the  real  estate  of  decedents,  where  their 
personal  estate  is  insufficient  for  the  payment  of  their  debts,  by  certain  pro- 
ceedings before  the  orphans'  court,  in  wfaich  the  heirs  of  all  persons 
interested  are  to  be  cited,  and  a  full  exhibit  of  the  condition  of  the  estate 
made  by  the  executor  or  administrator  ;  and  thereupon,  if  it  appear  proper, 
tbe  court  may  direct  the  executor  or  administrator  to  sell  so  much  of  the 
real  estate  as  may  be  necessary,  &e.  In  the  proceedings  directed  by  this 
statute,  the  most  careful  regard  is  had  to  the  interest  of  heirs,  and  tbe  pres- 
ervation of  their  rights.  To  this  law,  enacted  in  1803,  the  heirs  of  Holman, 
and  their  inheritance,  were  properly  subject ;  and  by  "  dne  course  of  law," 
tbe  land  descended  to  them  might,  on  the  application  of  the  *exeoQtor 
or  administrator  of  their  ancestor,  have  been  sold  for  the  satisfaction  ^ 
of  their  ancestor's  debts.  The  special  act  in  question  usurps,  as  to  this  par- 
tioular  case,  the  judicial  function  assigned  by  the  existing  general  law  to 
the  orphans*  eonrt ;  and  without  notice,  hearing  or  defence  on  the  part  of 
the  heirs  (in  whom  the  title  was  as  fully  vested  as  ever  it  was  in  their 
father),  Mthorises  an  administratrix  to  make  sale  of  their  inheritanoe.  We 
My,  thtt  the  legtaUtore  oonid  not  take  from  them  their  property,  Bor  their 
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rigbt  of  def«DdiDg  their  title,  in  a  "  dne  coarse  of  law ;"  wbiob,  as  we 
nndeTBtaDd,  can  only  be  had  before  some  judicial  officer  or  tribanal. 

By  tbe  constitution  of  Alabama,  the  powers  of  gorernmeiit  are  divided 
into  three  distinct  departments,  and  each  confided  to  a  separate  body  of 
magistracy  ;  to  wit,  tbe  legislatire,  executive  and  jadioial ;  and  each  is  for- 
bidden to  exercise  any  power  properly  belonging  to  either  of  the  others. 
This  general  provision,  we  suppose,  is  violated  by  the  power  exercised  in 
this  act.  We  suppose  also,  that  the  act  is  repugnant  to  several  provisions 
of  that  constitution.  By  the  tenth  section  of  the  first  article,  no  one 
aconsed  even  of  crime  oao  be  deprived  of  bis  life,  liberty  or  property,  "bnt 
by  due  course  of  law."  He  cannot,  in  such  case,  be  deprived  by  an  act  of 
legislation.  Is  a  man  aconsed  of  debt  in  a  worse  situation  then  one  accused 
of  crime  ;  and  may  he  be  deprived  of  his  property  by  the  legislative  power, 
and  without  "  due  course  of  law  P"  The  19th  section  of  the  same  article, 
when  taken  in  connection  with  the  latter  part  of  the  eleventh  section  of  that 
srtide,  seems  to  authorize  and  require  that  tbe  terms  "ex  post  facto"  should 
extent  to  oases  of  this  description  as  well  as  to  criminal  cases  ;  and  be  con- 
strued as  equivalent  to  a  prohibition  of  retrospective  laws  of  all  descriptions. 
To  confine  it  to  criminal  cases,  would  be  to  express  in  very  untranslatable 
Ijalin,  what  had  been  before  expressed  in  tbe  eleventh  section,  in  very  plain 
English.  By  tbe  29tb  section  of  the  same  article,  it  seems  to  bo  clearly 
intended,  that  every  one,  in  every  "civil  cause,"  in  which  his  Interests  are 
involved,  shall  have  the  privilege  of  defending  himself  before  "any  tribunal 
in  this  state  ;"  and  shall  not  be  "  debarred  "  therefrom.  It  is  asked,  if  tbe 
legislature  have  not  "debarred"  the  heirs  of  Holman  of  this  oonstitutioiial 
right,  in  the  "most  effectual  of  all  possible  modes  ;  by  dispensing  with 
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a  suit  that  would  otherwise  have  been  necessary,  and  deciding  the 


"  civil  cause  "  by  legislative  act  ? 

We  are  farther  justified,  in  concluding  this  set  to  bennoonstitutional,  by 
the  controlling  authority  of  tbe  construction,  in  which  all  the  functionaries 
of  the  government  of  Alabama  have  for  a  long  time  past  concurred  and 
settled  down.  It  is  now  the  settled  doctrine  of  that  state,  that  all  euch  laws 
as  this  are  contrary  to  the  constitution  ;  this  is  the  rule  of  decision  in  her 
judicial  tribunals.  And  her  legislature  has,  in  the  most  solemn  and  explicit 
manner,  announced  tbe  same  opinion,  and  for  years  paet  have  acted  upon  it, 
by  refraining  from  passing  any  such  laws.  House  Joumat  of  18?3,  pages 
27,  28,  of  petitions  for  such  laws,  and  report  thereon  by  Mr.  Hopkins, 
chairman,  ^c,  85,  86  ;  and  report  concurred  in  by  a  vote  of  fifty-six  tofive, 
p.  36.  See  also  pages  80,  4S,  for  petition  of  McLoskey,  and  report  thereon. 
Senate  Journal  of  18S3,  tbe  case  of  Raney*s  administrator,  ttc,  57,  08,  and 
report,  Ao.,  73.  House  Journal  of  1884,  petition  of  Carr's  administrator 
to  sell  tbe  land  in  bis  intestate,  p.  65,  and  report  thereon,  p.  93.  These 
documents  and  records  show  tbe  opinion  and  course  of  decision  in  Alabama, 
in  respect  to  the  constitutionality  of  this  and  similar  acts  of  legislation. 

The  lot,  ae  originally  held  by  Geronio,  fronted  on  the  river  as  its  eastern 
boundary.  The  river  has  receded  to  the  west,  couHiderably,  in  the  lapse  of 
many  years,  and  by  deposits  made  by  ebb  and  flow  of  tbe  tide,  there  has 
been  a  gradnal  formation  of  land  all  along  the  shore  of  the  river.  On  tbe 
trial,  the  defendant  gave  in  evidence  a  map,  Ac,  condncing  to  prove  that 
the  city  was  laid  off  in  squares,  and  that  there  was  a  space  between  the 
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front  Bquftre  and  the  margin  of  the  river,  marked  ■'  guai ,-"  a.nd  gave  evidence 
oooducing  to  show  that  the  premises  now  in  question  were  embraced  in  thai 
space,  and  that  it  continaed  to  be  public  and  open,  till  Holman  entered 
and  improved  in  1818.  It  vaa  in  proof,  that  the  house  and  premidea  in 
question  froat  on  Water  street.  On  this,  the  court  instructed  the  jury,  that 
if  they  believed  from  the  evidence,  "that  Oeroaio  claimed  title  to  tbo 
premises  in  question,  and  was  in  actual  possession  of  a  part  of  the  lot  of 
land  to  *wbich  they  were  then  attached,"  Sec  ;  and  that  since  the  .^ 
possession  of  Mobile  by  the  United  States,  "the  streets  and  guai  ^ 
have  been  so  altered  hj  the  muoioipal  authorities  of  said  city,  that  the  said 
quai  has  been  discontinued,  or  otherwise  abolished,  and  the  said  Water 
street  erected  in  lieu  of  it,  Ac.,  and  that  the  premises  in  question  are  within 
the  boundaries  of  the  lot  conveyed  as  aforesaid  to  Holman,  and  by  him 
occupied  and  improved  as  aforesaid,  Ae. ;  that  the  plaiutiff  was  entitled  to  a 
verdict,  &c"  The  defendant  can  bave  no  cause  to  complain  of  this  instruc- 
tion. If  it  was  not  correct,  the  defendant,  to  entitle  himself  to  a  reversal, 
ought  to  hare  set  out  all  the  evidence,  to  show  this  court  that  it  had  operated 
to  his  prejudice.  Here  no  such  thing  appears.  He  has  not  set  out  all  the 
evidence  ;  and  it  may  well  be,  that  all  that  the  evidence  that  is  set  oat  oon- 
dnoed  to  prove  was  clearly  disproved  by  other  testimony.  And  everything 
is  to  be  presumed  in  favor  of  the  verdict.  Besides,  if  all  the  facts  were  as 
the  defendant's  evidence  conduced  to  prove  them,  no  instruction  that  the 
court  could  have  given  on  them,  would  have  entitled  him  to  a  verdict ;  be- 
caase  the  defendant  held  and  claimed  under  Holman's  title,  and  that  alone, 
and  is  concluded  from  denying  that  title  ;  and  because  Holman's  possession 
is  evidence  enough  of  title  against  all  the  world,  except  the  rightful  owner  ; 
uid  if  he  could  have  been  permitted  to  make  out  that  the  premises  in  ques- 
tion were  not  parcel  of  Holman's  lot,  it  follows,  that  the  defendant  shows 
that  he  has  no  title  ;  and  is  a  mere  intruder  into  the  houses  add  possessions 
of  Holman,  and  his  heirs. 

Whether  the  premises  in  question  were  parcel  of  the  lot  originally  be- 
longing t>  deronio,  and  afterwards  conveyed  to  Holman,  was  purely  a  mat- 
tor  of  fact  for  the  jury  ;  aud  the  verdict  has  settled  it.  If  a  question  of 
law  coold  have  arisen  out  of  the  facts  of  the  case,  as  to  the  rights  of  the 
owners  of  lots  fronting  on  tbe  river,  to  alluvial  accretions  gradually  made 
to  them  by  the  action  of  the  river,  &c.,  that  question,  plain  enough  on 
general  principles  and  rules  of  law,  is  authoritatively  settled  in  this  case  by 
tbe  aot  of  congress  of  tbe  36tb  May  1824.  (4  U.  S.  Stat.  &6.) 

*Zegare,  for  the  plaintiffs  in  error, — The  plaintiffs  in  error  are  .^ 
bond  Jide  purchasers,  who  bought  under  the  solemn  sanction  of  an  I- 
act  of  the  legislature  of  one  of  the  most  enlightened  states  of  the  Union. 
Against  rights  so  acquired,  the  claims  of  the  hcirs-at-law  have  been  set  up. 
These  rights  were  regarded,  when  other  principles  in  reference  to  real  estate 
prevailed  ;  when  it  was  the  {.wlicy  to  secure  the  realty  to  the  heir,  in 
preference  to  satisfying  the  demands  of  creditors.  But  now,  no  such  policy, 
and  no  such  injustice  prevails.  Real  estate,  like  personal  property,  is  sub- 
jected to  debts  ;  and  the  rights  of  hcirs-at-law  are  inferior  to  those  of  just 
creditors.  Certain  facts  are  undisputed  in  this  case  :  1.  There  is  no  paper 
title  to  (lie  lot     Tbe  right  of  Geronio  to  the  same  was  by  long  possession, 
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and  this  right  only,  and  no  more  was  held  by  Lacy  Landry.  2.  Thegronnd 
in  dispute  was  one  hundred  feet  from  the  incloaure  of  Luoy  Landry.  3. 
Lucy  Landry  conveyed,  in  1818,  to  those  under  whom  the  plaintiffs  in  error 
held,  and  now  hold  the  property.  4.  All  the  land  up  to  the  time  of  the  pos- 
session and  improvements  of  Holman  was  open,  and  used  as  a  public  land- 
ing, as  a  "qiiai."  6.  The  proceedings  in  the  supreme  court  of  Maesachuaetts, 
and  the  act  of  the  legislature  of  Alabama  and  the  conveyances  under  the 
same  to  the  plaintiffs  in  error. 

1.  As  to  the  title  set  up  by  the  defendants  in  error,  who  were  plaintiffs 
below.  Are  we  at  liberty  to  contest  that  title  ?  or  are  we  estopped,  becanse 
the  conveyances  to  the  plaintiffs  in  error  are  derived  from  Holman's  possea- 
sioD,  whose  heirs-at-law  the  defendants  in  error  a<%  f  Estoppels  are  of  things 
certain.  Conrts  do  not  lean  in  favor  of  them.  Vendor  and  vendee  do  not 
stand  in  the  same  relations  as  landlord  and  tenant.  The  same  rules  do  not 
govern  them.  The  condition  of  vendor  and  vendee  is  different.  Cited, 
Slight  y.  Rochester,  and  other  cases  referred  to  by  Mr.  Ogden. 

2.  The  title  of  Lacy  Landry  does  not  cover  the  land  iu  dispute.  Accre- 
tion does  not  ^pply  to  limited  possession.  The  title  was  by  posaession,  and 
possession  extends  no  farther  than  the  a,ci\\a\  pedis  poasessio.    The  title  was 

nited  to  the  fence  which  ran  to  *high-water  mark.    Citfd,  2  Johns. 
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;  6  Cow.  617  ;  1  Ibid.  276.     The  law  of  alluvion  applies  only  to 


possession.  1  JuHtinian's  Inst.,  book  2,  tit.  I,  par.  20;  Heineccius  1 
Grotias,  book  2,  ch.  8,  p.  12.  The  law  of  accretion  should  give  the  ground 
which  is  thus  raised  from  the  water  to  the  public.  It  ought  not  to  become 
private  property.  If  the  court  decide  that  the  plaintiffs  in  error  come  in  to 
the  question  of  the  title  of  those  who  claim  the  property  from  them,  they 
will  decide  against  any  right  which  they  may  set  up  as  accretion. 

3.  This-statute  of  1824  was  intended  only  to  confirm  the  title  of  those 
who  were  in  the  actual  possession  of  the  ground  on  the  river ;  and  cannot  be 
construed  to  sustain  a  title  which  denies  the  right  of  possession.  Under  the 
circumstances  exhibited  in  the  case,  the  purchase  and  improvement  of  this 
property  was  out  of  the  joint  funds  of  the  partnership  of  Holman  Jb  Brown, 
Brown  bad  a  resulting  trust  in  one  moiety  of  this  propel  ty,  which  will  be 
protected  in  a  court  of  law.  The  estate  of  a  cestui  que  trust  may  be  set  np 
in  a  court  of  law.  To  the  case  already  cited  to  sustain  this  position  are  to 
bo  added,  3  Johns.  216  ;  16  Ibid.  199  ;  10  Ibid.  87  ;  7  Wend.  379.  Result- 
ing tmsts  .^re  excepted  out  of  the  statute  of  frauds,  and  may  be  proved  by 
parol.  4  Kent's  Cora.  300  ;  2  W.  C.  C.  441  ;  2  Atk.  71.  If  it  be  proved 
that  this  property  was  purchased  with  partnership  money,  the  plaintiffs  in 
errors  were  owners  in  law.     This  is  fully  proved. 

4.  The  proceedings  in  the  supreme  court  of  Massachusetts  are  re*  a<i(ju- 
diccOa.  The  court  proceeded  on  the  ground  that  there  was  a  trust ;  and 
they  directed  the  administratrix  to  convey,  after  all  the  notice  required  by 
the  law  of  Massachusetts  bad  been  given  to  the  infante,  aud  to  the  heirs-at< 
law.  The  contract  of  Holman  was  a  personal  contract,  and  it  was,  there- 
fore, proper  that  the  administratrix  should  convey. 

5.  The  act  of  the  legislature  of  Alabama,  under  which  the  other  moiety 
of  the  property  waa  sold,  makes  the  land  equitable  assets  for  the  payment 

of  the  debts.   This  is  no  more  than  leaving  to  the  courts  to  settle  all 
other  questions.     The  statutes  of  Alabama  *alIow  a  foreign  adminia- 
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trator  to  represCDt  the  eetate  of  a  deceased  person.  The  heir-ftt-Iav  is  a 
bare  trustee  for  creditors.  Lands  are  sold  for  the  payment  of  the  del>ts  of 
a  decedent,  without  making  his  heirs  parties  to  the  proceedings.  2  Craoch 
407  ;  1  McCord  Ch.  294  ;  4  Ibid.  128  ;  4  Kent's  Com.  429.  The  law  of 
Alabama  does  no  more  than  authorize  that  to  be  done  at  onoe,  which  by  a 
long  oonrae  of  proceedings  in  the  courts  should  have  been  effected.  It  is 
impOHsible  to  lay  down  the  limits  between  legislative  and  judicial  powers. 
It  is  not  in  the  power  of  the  courts  to  interfere,  and  say  this  was  not  legis- 
lative  power  ;  and  tbns  to  assume  a  control  over  the  legislatare  which  will 
destroy  it.  This  court  will  not  sustain  such  an  interference.  The  only 
objection  to  this  law  is,  that  it  was  passed  in  a  particular  case  ;  bat  this 
does  not  annnl  the  law.  The  proceedings  in  the  legislature  of  Alabama, 
aobsequent  to  this  act,  may  have  been  proper,  but  they  do  not  show  that 
the  power  to  pass  the  law  did  not  esist. 

The  result  of  this  reasoning  is,  that  the  legislatare  have  the  power ;  and 
the  exception  must  be  made  out  fully  by  the  langn^^  of  the  constitution. 
It  must  be  clearly  shown,  that  the  law  was  against  the  constitution.  There 
is  no  pretence  to  say,  this  was  a  judicial  act.  The  law  dues  not  affirm  that 
there  were  debts.  All  it  did  was  to  declare  the  land  subject  to  the  debts. 
The  existence  of  the  debts,  and  their  amount,  are  to  be  made  out  before 
the  coort.  The  constitution  of  Alabama  says  no  more  than  is  said  by  all  the 
conBtitutions  of  the  states.  The  powers  of  the  government  are  divided 
in  every  state.  No  objections  can  be  made  to  the  law,  on  the  ground  that  it 
va^  ex  post  facto.  Mx  post  facto  laws  prohibited  by  the  constitution  of 
the  United  States  are  laws  relating  to  crimes.  None  of  the  oases  cited 
sustain  the  position  that  this  act  is  unconstitutional.  Cited,  1  Gill  ft  Johns. 
474  ;  2  Kent's  Com.  104  ;  2  Gallis.  100  ;  1  Kent's  Com.  46S-6. 

Has  the  law  of  Alabama  been  executed  ?     This  question  was  not  made 
below ;  but  if  it  had  been,  it  would  have  been  shown  that  the  law  was 
entirely  complied  with.     The  administratrix  did  what  she  was  allowed  to  do, 
by  converting  the  land  into  *assets  to  pay  the  debts  ;  the  security      ,, 
required  by  the  law  having  been  given.  '- 

MoLban,  Justice,  delivered  the  opinion  of  the  court. — This  oause  is 
brought  before  this  court,  by  a  writ  of  error  to  the  circuit  court  of  the 
United  States  for  the  southern  district  of  Alabama.  The  beirs  of  Holman 
commenced  an  action  of  ejectment  againts  the  plaintiffs  In  error,  to  recover 
possession  of  a  certain  lot  in  the  city  of  Mobile.  On  the  trial,  the  lessors 
of  the  plaintiffs  proved,  that  before  the  year  1785,  one  Geronio  was  in  pos- 
session of  a  lot  in  the  city  of  Mobile,  at  the  comer  of  St.  Francis  and 
Royal  streets,  which  he  continued  to  occupy  until  his  death.  Previous  to 
his  death,  he  devised  the  lot  to  Lucy  Landry,  whose  father,  Simon  Landry, 
took  charge  of  it  for  his  daughter,  nntil  she  became  of  age,  when  she  occu- 
pied it  as  her  own  property.  In  1818,  she  conveyed  the  lotto  McKiosie 
and  Swett,  by  deed,  in  which  the  eastern  boundary  was  stated  to  be  the 
Mobile  river ;  and  it  is  admitted  that  the  deed  embraced  the  lot  in  dispute. 
HcKiDsie  and  Swett  conveyed  the  premises  on  the  same  day  to  Oliver  Hol- 
man ;  and  in  1818,  he  took  possession  of  the  lot  in  controversy,  ereot«d 
houses  and  a  wharf  on  it,  and  continued  to  occupy  it  as  a  merchant,  in 
copartnership  with  one  Charles  Brown,  who  lived  in  Boston,  MassaohuMttSi 
le  PST.— 3  38 
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nnlil  Deoember  1822,  wheo  Holman  died.     He  left,  as  his  hoirs,  the  lesson 
of  the  plaintiffs. 

There  was  no  proof  of  any  paper  title  in  Lucy  Landry,  or  her  father, 
except  the  will  above  stated.  Her  possession  commenced  in  the  year  1800, 
or  prior  to  that  time  ;  and  it  was  proved,  that  her  incloBure  extended  on 
Royal  street,  the  whole  distance  claimed  in  the  declaration  ;  and  on  the 
east,  it  followed  the  high-water  mark  of  the  Mobile  river.  It  was  proved, 
that  Water  street,  which  runs  parattcl  with  Royal  ntreet  and  the  Mobile 
river,  was  an  irregular  bank,  reaching  from  St.  Francis  street  southerly,  the 
length  of  the  city,  formed  by  a  deposit  of  ahells  and  earth,  and  was  higher 
than  any  land  east  of  it,  or  any  land  to  which  the  water  extended.  This 
land  was  not  subject  to  inundation,  though  in  many  places  the  water  ran 
across  it. 
^     ,  *Until  the  improvements  by  Holman,  the  lot  in  controversy  was 

■I  not  susceptible  of  occupancy.  Water  street  was  laid  out  in  181 7  or 
1818,  and  the  lot  in  dispute  lies  east  of  that  street  and  east  of  the  high  land 
above  described.  The  ridge  or  high  land  was  protected  by  the  Spanish 
anthorities ;  no  person  was  permitted  to  remove  the  earth  or  improve  on  the 
ground.  It  was  called  the  king's  highway  and  landing-place.  And  after 
the  American  authorities  took  possession,  the  general  impression  seemed  to 
be,  that  the  ground  east  of  Water  street  did  not  belong  to  the  proprietors 
of  lots  west  of  it.  But  these  proprietors  in  some  instances  made  entries  on 
this  ground  ;  and  in  others,  entries  were  made  by  the  corporate  authorities 
of  the  city.  Under  this  state  of  doubt,  the  act  of  congress  of  the  26th  of 
May  1824,  was  passed.  Holman,  it  seems,  built  a  wharf  and  warehouse  on 
the  lot,  in  IBIO  or  1830,  and  these  were  among  the  earliest  improvementa 
made  east  of  Water  street. 

The  defendants  proved,  that  since  the  year  1823,  they,  or  those  under 
whom  they  claim,  have  had  the  exclusive  posseaaion  of  the  lot  ;  and  that 
they  made  valuable  improvements  thereon.  They  gave  in  evidence  copies 
of  deeds  from  Lucy  Landry  to  McKinsie  and  Swett,  and  from  them  to 
Oliver  Holman.  They  also  exhibited  in  evidence  a  title-bond,  dated  the 
29th  of  September  1821,  from  Holman  to  Brown,  for  half  of  the  land  con- 
veyed to  him  by  McKinsie  and  Swett,  excepting  certain  parts  described. 
The  deed  was  to  be  executed  in  two  years.  A  map  was  also  in  evidence, 
purporting  to  have  been  made  in  1760,  by  a  French  surveyor.  The  map 
represented  the  land  lying  near  the  river  as  divided  into  oblong  squares, 
bounded  by  streets,  and  that  the  vacant  space  between  the  river  and  the 
front  line  of  the  square  had  the  word  "  gvai "  written  upon  it.  But  it  is  not 
shown  by  what  authority  this  map  was  made,  or  that  it  governed  in  the  sale 
of  lots.     Until  the  year  1817,  the  king's  wharf  was  the  only  one  in  the  city. 

To  explain  the  nature  and  extent  of  Lucy  Landry's  claim  and  possession, 
certain  documents  from  the  land-office  at  St.  Stephen's,  Alabama,  were 
offered  in  evidence  ;  and  also  an  act  of  the  legislature  of  Alabama,  passed 
the  2lBt  of  December  182?,  authorizing  the  administratix  of  Oliver  Holman 
to  sell  the  real  estate  of  which  he  died  seised  in  the  city  of  Mobile.  It  was 
*fia1     proved,  *that  Holman's  entate  was  insolvent ;  and  it  was  admitted, 

-*  that  the  attorneys  of  the  administratrix,  named  in  the  act,  had  given 
the  bond  reqnired,  before  the  premises  in  question  were  sold.  The  deed 
made  in  pursuance  of  the  sale  under  the  act  of  the  legislature  was  read  ; 
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also  a  record  of  oertain  proceedings  in  the  supreme  oourt  of  Massachnsetts, 
wherein  a  lioenae  to   the  adroinistratrix   was  given   to   make  a  deed  in 
pUFBUance  of  the  title-bond  to  Brown  and  the  deed  that  waa  made  onder  this 
aathority. 

The  court  instracted  the  jury,  that  the  act  of  Alabama  was  unoonatitn- 
tional  and  void,  and  that  no  title  passed  under  it ;  and  that  the  proceedings 
in  the  JUaseaohasetts  court  were  inoperativo,  and  did  not  authorize  the 
administratrix  to  convey  the  title.  The  court  also  overruled,  as  evidence, 
the  doouments  above  offered,  contained  in  a  volume  of  state  papers  published 
under  the  authority  of  oongress.  Exceptions  were  taken  to  the  rulings  of 
the  oourt,  and  to  their  instructions  to  the  jury  ;  and  on  these,  the  questiona 
for  ooDsideration  arise.  The  plaintiff  in  error  aalts  a  reversal  of  these  judg- 
ments, on  two  grounds.  I.  Because  the  lessors  of  the  plaintiff  showed  no 
legal  title.     2.  Because  the  defendant  established  a  title  in  himself. 

On  the  part  of  the  defendant's  counsel,  it  is  contended,  that,  as  the  plain- 
tiff in  error  claims  under  Holman,  he  cannot  question  his  title  ;  and  in 
support  of  this  position  the  cases  of  Jackton  v.  Bush,  10  Johns.  22n  ;  and 
Jackson  v.  Stnman,  16  Ibid.  292,  293,  are  relied  on.  But  those  are  cases  in 
which  the  lessors  of  the  plaintiff  claimed  under  sheriffs'  sales  ;  and  the 
defences  set  up  were  under  the  defendants  in  the  judgments.  The  court 
say,  "  the  mic,  excluding  a  defendant  against  whom  there  has  been  a  judg- 
ment and  execution  from  defeating  the  purchaser's  recovery  of  his  possession, 
by  setting  up  a  title  in  some  third  person,  is  founded  on  justice  and  policy  ; 
and  the  reason  of  the  rule  equally  applies,  where  such  defendant  has,  in  iJie 
meantime,  delivered  up  his  possession  to  another."  The  case  of  Brant  v. 
Livermore,  cited  from  the  same  volume,  arose  between  landlord  and  tenant. 
And  the  decision  relied  on  in  Schauber  v.  Jaokaon,  2  Wend.  14,  does  not 
sustain  the  ground  assumed.  *The  relation  of  landlord  and  tenant  in  ., 
no  sense  exists  between  the  vendor  and  vendee  ;  and  this  is  especially  ^ 
the  case,  where  a  conveyance  has  been  executed.  In  the  language  of  this 
court,  in  the  case  of  BlighCa  Lessee  v.  JtocAesler,  1  Wheat.  548,  the  vendee 
acquires  the  property  for  himself,  and  his  faith  is  not  pledged  to  maintain 
the  title  of  the  vendor.  If  the  vendor  has  actually  made  a  conveyance,  his 
title  is  extinguished."  And  the  court  say,  "  the  property  having  become, 
by  the  sale,  the  property  of  the  vendee,  he  has  a  right  to  fortify  that  title 
by  the  purchase  of  any  other  which  may  protect  him  in  the  quiet  enjoy- 
ment of  the  premises."  To  the  same  effect  are  the  oases  of  the  Society 
for  the  Propagation,  Ac.  v.  Toton  of  I'aiolet,  Ac,  4  Pet.  S06  ;  Jackson  v. 
Bxtntington,  6  Ibid.  403  ;  Willisoji  v.  Walkins,  3  Ibid.  43.  In  Kentucky, 
it  is  well  established,  that  a  purchaser,  who  has  obtained  a  conveyance, 
holds  adversely  to  the  vendor,  and  may  controvert  his  title.  Voorhies  v. 
While's  Seirs,  2  A.  K.  Marsh.  27  ;  Winlock  v.  Sardy,  4  LitL  274.  And 
this  is  the  settled  doctrine  on  the  subject. 

The  plaintiff  in  error  contends,  as  the  lessors  of  the  plaintiff  have  shown 
no  paper  title  emanating  from  the  government,  they  must  be  considered  as 
trespassers  ;  and  that  their  right  is  strictly  limited  to  the  pedit  possessio  of 
the  occupants  under  whom  they  claim.  That  a  mere  trespasser  cannot  set 
up  the  right  of  a  riparian  proprietor,  unless  his  inelosuros  are  extended  so 
as  to  inolnde  the  alluvial  formations.  In  the  case  of  Moings*s  Lessee  v. 
£umet,  11  Pet.  41,  this  court  held,  that  an  inolosure  was  not  oooessary  to 
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show  poasession,  under  the  statute  of  limitatioDs.  Tbst  for  tfais  purpose  it 
IB  suffioient  to  show  visible  and  notorious  acts  of  ownership  ezeroised  over 
the  premises.  In  this  case,  it  appeam,  that  the  proprietors  of  the  contignoos 
lots,  by  a  deposit  of  earth  and  other  means,  contributed  to  the  new  forma- 
tion on  the  shore  of  the  river ;  so  that  this  formation  was  not  wholly  attrib- 
utable to  the  action  of  the  tides.  And  it  may  well  be  contended,  that  this 
labor  of  the  proprietors  made  their  claim  and  poesessioD  of  the  water-lot  as 
notorious  as  if  it  had  been  surrounded  by  an  inciosnre.  It  appears,  too, 
•65l     *''*'  *^^  •wharf  and  warehouse  were  erec(«d  by  Holman  on  the  lot 

-'  in  dispute,  as  soon  as  it  was  susceptible  of  occupation.  These  facts, 
connected  with  the  possession  of  the  adjacent  lot,  since  178S,  present  a 
strong  ground  to  presume  a  title.  And  so  far  as  regards  the  controversy 
between  the  parties  to  this  record,  and  looking  only  at  the  facts  and  circum- 
stances before  us,  we  think  that  the  lot  in  dispute  may  be  considered  as 
included  in  the  title  of  Holman,  The  position  assumed  by  the  plaintiff's 
counsel,  that  a  mere  intruder  is  limited  to  his  actual  possession  ;  and  that 
the  rights  of  a  riparian  proprietor  do  not  attach  to  him,  is  correct.  He  can 
have  no  rights  beyond  his  possession.  The  doctrines  of  the  common  law  on 
this  subject  have  been  taken  substantially  from  the  civil  law.  In  the  case 
of  the  Mayor  of  New  Orleans  v.  United  States,  10  Pet.  662,  we  had  occasion 
to  examine  this  doctrine,  especially  in  I'eference  to  the  laws  of  Spain. 

The  act  of  congress  of  the  26th  May  1824,  entitled  "an  act  granting 
certain  lots  of  ground  to  the  corporation  of  the  city  of  Mobile,  and  to  certain 
individuals  of  said  city,"  embraces  the  lot  in  controversy  ;  whether  the  title 
be  vested  in  the  lessors  of  the  plaintiff,  the  defendants  in  the  ejectment,  or  in 
the  oity  of  Mobile.  As  no  right  to  this  lot  is  asserted  on  the  part  of  the 
city,  we  can  now  only  consider  the  law  as  affecting  the  title  before  us.  At 
the  time  the  law  was  passed,  either  the  plaintiffs  or  defendant  were  the  pro- 
prietors of  the  front  lot,  and  claimed  the  water-lot  witli  its  improvements  ; 
-  and  this  brings  them  within  any  known  construction  of  the  act  of  1824.  It 
relinquished  to  the  proprietor  or  proprietors  of  the  front  lot,  under  the  cir- 
cumstances of  this  case,  whatever  right,  if  soy,  the  United  Slates  had  to  the 
water  lot. 

The  volume  of  state  papers  offered  in  evidence  by  the  defendants,  we 
think,  should  have  been  admitted.  This  volume  was  published  under  an 
act  of  congress,  and  contains  the  authentication  required  by  the  act,  Ila 
contents  are,  therefore,  evidence.  The  recital,  in  the  preamhlc  of  a  puhlio 
act  of  parliament,  of  a  public  fact,  is  evidence  to  prove  the  existence  of  that 
fact.  JRex  V.  Sutton,  4  Maule  &  Selw.  S3'2  ;  Stark.  Evid.  11)7.  The  journals 
of  the  house  of  lords  have  always  been  admitted  as  evidence  of  their  pro- 
*fifl1     ceedings,  even  in  criminal  cases ;  and  the  *joumalB  of  the  house  of 

'  commons  are  also  admissible.  It  is  said,  that  the  journals  are  not 
evidence  of  particular  facts  stated  in  the  resolutions,  which  are  nota  part  of 
the  proceedings  of  the  house  ;  an  for  instance,  a  resolution  stating  the  exis- 
tence of  a  popish  plot  would  not  be  evidence  of  the  fact  in  a  criminal  case. 
Jones  V,  JRandall,  Cowp.  17  ;  S  T.  R.  466  ;  Doug.  572  ;  Stark.  Evid.  19&. 
In  this  country,  in  all  public  matti^rs,  the  journals  of  congress  and  of  the 
state  legislatures  are  evidence  ;  and  also  the  reports  which  have  been  sano- 
tioned  and  publiBhed  by  authority.  Tbis  publication  does  not  make  that 
evidence  which,  intrinsically,  is  not  so ;  but  it  gives  in  a  moat  auCb«Btio 
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fonn  oerUin  papers  and  documeDts.  In  the  case  nnder  consideration,  the 
TOliUDe  of  documents  was  offered  to  show  the  report  of  uertain  commis- 
sioners under  an  act  of  congreas  oonfirming  the  title  in  queatiou.  How, 
this  original  report,  duly  authenticated  hj  the  treasary  department,  to 
wbiob  it  was  made,  wonld  be  evidence,  and  it  is  evidence  in  the  published 
volume.  The  very  highest  authenticity  attaobes  to  these  state  papers  pub- 
lished under  the  sanction  of  oongreBs. 

We  come  now  to  consider  the  proceedings  in  the  supreme  oonrt  of 
Massachusetts.  These  pioceedings  took  place  under  a  statute  of  that  state, 
and  were  founded  upon  the  title-bond  given  to  Brown  by  Holman,  for  ntiarly 
a  moiety  of  the  lot  purchased  by  him  from  McKinsie  and  Swett.  Brown 
applied  to  the  court,  by  petition,  setting  out  the  title-bond,  and  represent- 
ing that  Holman  had  died,  without  making  a  deed ;  and  he  prayed  that 
Sarah  Holman,  bis  administratrix,  might  he  licensed  and  empowered  to  exe- 
cute to  him  Buoh  a  conveyance  of  the  premises  as  Holman  would  have  been 
obliged  to  make  if  he  were  living.  Sarah  Holman,  aH  widow  and  adminis- 
tratrix, certified  to  the  court  that  she  bad  read,  and  had  due  notice  of  the 
petition  of  Brown,  and  that  shehad  no  objection  to  the  prayer  of  it.  And 
the  guardian  of  Sarah  Holman  and  Oliver  Holman,  minors  and  children  of 
Oliver  Holman,  deceased,  certified,  that  they  also  had  notice,  and  that  they 
had  nothing  to  allege  against  the  prayer  of  the  petition.  The  court,  on 
hearing  the  petition,  licensed  and  empowered  the  admiuistratrix  to  make, 
the  deed.    And  in  pursuance  of  this  *order,  she  executed  a  deed,  in 


conformity  with  the  bond  to  Brown,  the  lOth  March  1824. 
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That  this  deed  is  inoperative,  is  clear.  It  was  exeonted  by  the  adminis- 
tratrix, under  a  decree  or  order  of  the  supreme  court  in  Massachusetts,  and 
by  virtue  of  a  statute  of  that  state.  The  proceeding,  it  is  not  pretended, 
was  authorised  by  any  law  of  Alabama.  And  no  principle  is  better  estab- 
lished, than  that  the  disposition  of  real  estate,  whether  by  deed,  descent  or 
by  any  other  mode,  must  be  governed  by  the  law  of  the  state  where  the 
laud  is  situated.  A  court  of  chancery,  acting  in  peraonam,  may  well  decree 
the  oonveyanoe  of  land  in  any  other  state,  and  may  enforce  their  decree  by 
process  against  the  defendant.  But  neither  the  decree  itself,  nor  any  con- 
veyance nnder  it,  except  by  the  person  in  whom  the  title  is  vested,  can  oper- 
ate beyond  the  jurisdiction  of  the  court.  The  Massacbnsetts  court,  in  grant- 
ing this  license  to  the  administratrix,  did  not  exercise  chancery  powers, 
ITeither  the  administratrix  nor  the  minor  heirs  were  made  parties  and 
required  to  answer,  as  a  procedure  in  chancery.  It  was  a  proceeding  at  law, 
informal  and  summary  in  its  character.  The  administratrix  only  was 
required  to  execute  the  conveyance.  By  the  laws  of  Alabama,  she  had  no 
power  to  dispose  of  the  real  estate  of  her  husband,  as  administratrix, 
except  for  the  payment  of  the  debts  of  the  estate,  under  the  sanction  of 
law. 

Bnt  the  defendants  insist,  that  the  title-bond  given  to  Brown  by  Hoi- 
man,  for  a  part  of  the  premises,  constituted  a  good  defence  in  the  action  ; 
that,  the  consideration  having  been  paid,  Holman  and  his  heirs  held  th<: 
property  in  trust  for  Brown  and  his  assignees  ;  and  that  a  court  of  law  will 
give  effect  to  the  trust,  at  least  so  fnr  as  to  prevent  the  trustees  from  recov- 
ering the  possession  against  the  cestui  que  trust.  This  doctrine  seems  to 
luivo  been  aaactioned,  to  some  extent,  in  New  York,  in  the  cases  of  Fooie  v. 
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Colvin,  3  Jobns.  216  ;  Jackson  v.  MaUdorf,  11  Ibid.  91  ;  Sedye  v.  Mbne, 
16  Ibid.  197.     These  deoieione  may  have  been  influenced  somewhat  by  the 
statute  concerning  uses  in  that  state,  whioh  subjects  the  estate  of  the  eestiti 
que  trutt  to  executioiL     Id  one  of  the  cases,  *Spb;icsb,  Jastioe,  giv- 
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ing  the  opinion  of  the  court,  says,  "  withont  the  aid  of  the  statute, 


I  consider  James  Litchfield,  if  he  advanced  the  parcbase-money,  as  having 
an  interest  liable  to  be  sold  on  execution."  In  the  case  of  Jackson  v.  Leg- 
ffetc,  7  Wend.  377,  the  court  remark,  "the  legal  estate  must  prevail."  "The 
only  exception  to  the  rale  in  in  the  case  of  a  resalting  trust ;  in  such  case, 
the  trust  may  be  proved  by  parol,  and  the  estate  of  the  cestui  que  trust  may 
be  sold  on  execution,  and  has  been  so  far  considered  the  property  of  the 
cestui  que  trust,  as  to  be  a  defence  iti  an  action  of  ejectment."  This  was 
the  doctrine  of  the  Lord  Mahsfikld,  in  the  case  of  Armstr07ig  v.  Peirse, 
3  Burr.  169B.  In  Brittou)  v.  Pegge,  1  T.  R.  768,  note  a,  be  lays  down  the 
broad  doctrine,  "  that  a  trust  shall  never  be  set  up  against  him  for  whom 
the  trnst  was  intended ;"  and  the  other  jndges  concurred.  It  is  known, 
that  that  great  judge  bad  a  strong  leaning  to  the  principles  of  equity  in 
trials  at  oommon  law.  His  successor  seem'ed  to  bo  under  a  different  infln- 
ence  ;  although  he  had  been  master  of  the  rolls  for  some  years.  This 
eqnitable  doctrine  in  a  court  of  law  was  overruled  in  the  cas:;  of  Hodaden 
V.  Staple,  2  T.  R.  6B4.  Lord  Kbmtoit  says,  "  Is  it  possible  fur  a  court  of 
law  to  enter  into  the  discussion  of  snch  nice  points  of  equity  ?  We  have 
DO  snob  authority.  Sitting  in  this  coart,  wc  must  look  at  the  record,  and 
see  whether  a  legal  title  is  conveyed  to  the  party  claiming  nnder  these  instru- 
ments ;  now,  there  is  no  color  for  saying,  that  these  give  any  legal  title. 
Without  deciding,  or  presuming  to  think,  what  a  court  of  equity  would  do 
in  this  case,  it  is  enough  for  me  to  say,  that  we  are  to  decide  a  legal  ques- 
tion, and  cannot  enter  into  such  an  entangled  equity,"  The  other  judges, 
except  BuLLEB,  concnrred  with  the  cfaief  justice.  In  Shewen  v.  Wroot,  fi 
East  132,  Lord  ELLENsoBonoH  said,  "  We  can  only  look  to  the  legal  estate, 
and  that  is  clearly  not  in  the  devisees,  but  id  the  heir-at-law  of  the  aurren- 
derer ;  and  if  the  devisees  have  an  equitable  interest,  they  must  claim  it  else- 
where, and  not  in  a  court  6f  law.  For  as  to  the  doctrine  that  the  legal 
*S91  ^^^^^^  cannot  bo  set  up  at  *law  by  a  trustee  against  his  cestui  que 
trust,  that  has  been  long  repudiated."  And  this  is  the  settled  doctrine 
in  England  on  this  subject ;  and,  with  few  exceptions,  in  this  country.  In  the 
stales  where  no  courts  of  chancery  are  established,  courts  of  law,  in  giving 
relief,  of  necessity,  trench  upon  an  equitable  jurisdiction.  It  is  not  per- 
ceived, why  a  court  of  law  should  regard  a  resulting  trust  more  than  other 
equitable  rights ;  and  any  attempt  to  give  effect  to  these  rights  at  law, 
through  the  instrumentality  of  a  jury,  must  lead  to  confusion  and  uncer- 
tainty. Equitable  and  legal  jurisdictions  have  been  wisely  separated  ;  and 
the  soundest  maxims  of  jurisprudence  require  each  to  be  exercised  in  its 
appropriate  sphere.  We  are  clearly  of  the  opinion,  that  the  title-bond  in 
question,  coustitated  no  defence  in  the  above  action. 

Whether  any  title  passed  under  the  Alabama  statute,  is  the  last  point  to 
be  considered.  The  act  authorized  the  administratrix  of  the  late  Oliver 
Bolman,  resident  in  the  city  of  Boston,  MajHacfansctts,  to  sell,  by  Nathaniel 
Littlefield  and  Gorham  Davenport,  Ler  attorneys  in  fact,  the  real  estate  of 
whiob  the  said  Holman  died  seis<'d.  in  tl)c  city  of  Hobilc,  "  on  saoh  tenm 
S8 
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ftnd  in  such  manner,  as  may  be  deemed  moat  advsDtsgeoas  to  his  eBtate." 
The  second  aection  anthorized  the  admiDistratrix,  by  ber  attomefs,  to  con- 
vey tbe  premiasH  to  tbe  parobaeer."  And  tbe  third  section  provided,  that 
before  tbe  sale,  the  attorneys  should  give  bond,  with  snfGoient  seourity,  for  tbe 
faithful  payment  of  tbe  money  received  by  tbem  to  the  administratrii,  "to 
be  appropriated  to  the  payment  of  the  debts  of  the  deceased."  Under  thii 
law,  a  sale  was  made,  and  a  conveyance  ezecated  to  Brown,  by  Sarah  Hol- 
man  and  ber  attorneys  in  fact,  tbe  24lb  April  18S4.  This  act  of  the  legisla- 
tare,  it  is  contended,  is  in  violation  of  tbe  constitution  of  Alabama ;  and, 
with  the  proceeding  onder  it,  is  consequently  void. 

The  first  section  of  the  second  article  of  the  constitution  declares,  that 
"  the  powers  of  the  government  of  tbe  slate  of  Alabama  shall  be  divided 
into  three  distinct  departments  ;  and  each  of  them  confided  to  a  separate 
body  of  magistracy,  to  wit,  those  which  are  legislative,  to  one  ;  those  which 
are  executive,  to  another  ;  and  those  which  are  judicial,  to  another."  And 
tbe  second  'section  declares,  that  "  no  person  or  collection  of  per- 


sons, being  of  one  of  those  departments,  sfaall  exercise  any  power 
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properly  belonging  to  either  of  tbe  others,  except  in  the  instances  herein- 
after expressly  directed  or  permitted."  The  passage  of  tbe  statute,  it  is 
insisted,  was  a  judicial  act  by  the  legislature',  which  the  constitution 
inhibits. 

On  tbe  part  of  the  plaintiffs  in  error,  a  great  number  of  acts  of  this  char* 
aoter,  by  tbe  Alabama  legislature,  shortly  after  tbe  adoption  of  the  consti- 
tution, are  cited,  to  show  a  settled  construction  of  that  instrument.  The 
defendants  in  error  referred  to  reports  by  committees  of  the  legislature, 
which  maintained  tbe  unconstitutionality  of  these  aots.  And  it  is  asserted, 
and  not  contradicted,  that  since  that  report,  onder  a  conviction  of  its  sound- 
ness, the  legislatnre  have  passed  no  laws  on  the  subject.  A  manuscript 
decision  of  a  cirouit  court  in  Alabama,  in  the  case  of  Campbell  and  Havre 
V.  ScahB  and  Othera,  was  read  ;  but  tbe  question  now  under  consideration 
seems  not  to  have  been  raised.  In  almost  all  the  states,  laws  of  this  descrip- 
tion are  common ;  and  the  titles  to  an  immense  amount  of  property  depend 
upon  thetr  validity. 

The  phraseology  of  the  constitution  of  Alabama,  in  regard  to  the  distri- 
bution of  its  powers,  is  somewhat  peculiar  {  but  it  is  not  substantially  dif- 
ferent from  the  constitutional  provisions  of  some  of  the  other  statea.  The 
third  section  of  the  Virginia  constitution  declares,  that  "the  legislative, 
executive  and  judioiary  departments  shall  be  separated  and  distinct,  so  that 
neither  exercise  the  powers  properly  belonging  to  the  olher."  Indeed, 
in  all  the  state  constitutions,  the  legislative,  judicial  and  executive  func- 
tions are  vested  in  different  functionaries  ;  and  it  would  seem  to  follow, 
that  the  powers  thus  specially  given  should  be  exercised  under  their  appro- 
priate limitations.  The  inhibition  of  the  Alabama  constitution  contains,  in 
terms,  that  which  necessarily  arises  from  the  construction  of  the  constitu- 
tions of  other  states.  In  some  cases,  it  is  difficult  to  draw  a  line  that  shall 
show  with  precision  the  limitation  of  powers,  under  onr  form  of  govern- 
ment. The  ezecntive,  in  acting  npon  claims  for  services  rendered,  may  be 
said  to  exercise,  if  not  in  form,  in  substance,  a  judicial  power.  And  so,  a 
ooart,  in  the  ase  of  a  discretion  essential  to  its  existence,  by  tbe  adop.  .  , 
tion  of  rolea  or  otherwiae,  may  be  said  to  *legiBlat«.     A  legistatare,    ■- 
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too,  in  pTDvidiDg  for  the  paymeat  of  a  cltum,  exercises  a  power  in  ita  nstan 
jBdioiftl ;  but  this  ia  coupled  with  the  paramount  and  remedial  power. 

But,  whaterer  difficulty  may  arise  in  certain  cases,  in  regard  to  the 
axeroise  of  theae  powoni,  there  would  seem  to  be  little  or  none  in  the  ewe 
under  consideration.  The  character  of  the  act  in  qnestion  is  essentially 
remedial.  It  contains  no  other  feature.  An  anthority  is  given  to  the  adminis- 
tratrix to  sell,  in  a  particular  manner,  the  property  in  dispute,  for  the  pay- 
ment of  the  debts  of  the  intestate.  The  act  does  not  determine  the  amount 
of  the  debts,  nor  to  whom  they  are  payable.  It  is  proved,  however,  that 
the  estate  was  insolvent.  And  it  is  conformable  to  the  settled  policy  of 
Alabama,  to  apply  the  real  estate  of  a  deoeaaed  person  in  payment  of  his 
debts.  The  case  under  con  hi  derail  on,  the  administratrix  residing  in  Massa- 
ohnsetts,  and  being  desirous  of  selling  the  property  throngh  her  attorneys 
in  faot,  was  not  embraced  by  the  general  statute  on  the  subject ;  and  hence 
the  neoessity  of  the  special  authority. 

Now,  how  does  this  act  differ  in  principle  from  the  general  law  on  the  same 
■ubjeot  P  The  general  law  was  passed  from  a  knowledge  which  the  legislature 
badof  its  expediency  and  necessity.  The  special  law  was  passed  from  a  knowl- 
edge of  its  propriety  in  the  particular  case.  The  power  exercised  in  passing 
the  special  as  well  as  the  general  law,  was  remedial.  Under  the  general  law, 
application  is  required  to  be  made  by  the  executor  or  administrator  to  the 
county  court,  representing  that  the  personal  estate  is  not  sufficient  to  pay  the 
debts  of  the  deceased  ;  that  he  left  real  estate,  particularly  desoribing  it,  and 
praying  that  it  may  be  sold,  Ao.  A  notice  is  required  to  be  given  to  the 
heirs  and  devisees,  Ac,  who  are  to  answer,  Ac,  and  the  court,  on  the  hearing, 
are  authorized  to  decree  a  nale  of  the  estate,  on  the  petitioner's  giving  bond, 
Ao.  The  mode  of  procedure  under  the  general  law  was  required  by  the 
legislature,  from  motives  of  expediency  ;  but  it  by  no  means  follows,  that 
it  was  the  only  mode  they  could  adopt.  In  some  of  the  states,  the  heirs  or 
devisees  are  are  not  required  to  be  made  parties  by  the  administrator.  His 
application  is  ex  parte  to  the  court ;  which  orders  a  sale  of  the  real  estate  to 
pay  the  debts  of  the  deceased,  where  the  personal  estate  is  insufficient.  And 

.     *no  doubt  can  be  entertained,  that  the  legislature  may  authorize  the 

■■  administrator,  by  a  general  or  a  special  act,  to  sell  lands  to  pay 
debts,  where  the  personal  assets  are  exhausted,  without  any  application  to 
the  coart.  And  in  such  case,  the  administrator  would  act  on  his  own 
responsibility,  and  be  aoonnntable  to  the  creditors  and  heirs  for  the  correct 
periformanoe  of  this  trust,  in  this  as  in  other  parts  of  his  duty.  This  is  a 
question  of  power  and  not  of  policy  ;  and  on  such  a  question  we  cannot  test 
the  act  by  any  considerationB  of  expediency.  Whether  the  aot  may  be  open 
to  abuse,  whether  it  be  politic  or  impolitic,  is  not  a  matter  now  before  us ; 
but  whether  the  legislature  had  power  to  pass  it. 

A  report  in  the  senate  of  Alabama  on  this  subject  says,  "  Upon  the  death 
of  the  ancestor,  the  real  estate  owned  by  him  desocndti  to  and  vests  in  his 
beirs,  and  the  title  thus  vested  cannot  be  divested,  without  some  proceeding 
to  which  the  heir  is  a  party.  A  minor  could  not  legally  assent  to  the  pas- 
sage of  a  law  anthoriEing  the  sale  of  his  real  estate  ;  but  would  have  the 
right  to  affirm  or  disaffirm  the  sale  when  he  arrived  at  lawful  age."  This 
ia  laid  down  on  general  principles,  and  without  reference  to  the  constitution 
of  Alabama.    As  a  legal  proposition,  it  is  wholly  unsustainable.    In  the 


1842]  OF  THE  UNTrED  STATES.  M 

Witkiu  T.  Holmin. 
first  place,  it  ie  oontrary  to  the  general  practice  of  many  of  the  states,  and 
to  the  received  notions  of  the  profession  on  the  subject.  Titles  in  Ohio 
and  in  many  other  states,  to  a  vaat  amount  of  real  property,  rest  npon  sales 
of  executors  and  administrators  nnder  the  order  of  a  court,  without  making 
the  heira  parties ;  and  it  is  believed,  that  a  donbt  of  the  validity  of  such 
titles,  where  the  proceedings  have  been  regular,  has  never  been  entertained 
or  expressed.  These  titles  have  been  contoeted  in  state  oonrts  and  in  this 
conrt ;  and  a  defect  of  power  to  oonvey  a  good  title,  in  the  mode  anthorieed, 
it  is  believed,  has  never  been  objected.  A  conrse  of  proceeding  so  exten- 
sive, involving  interests  so  great,  and  which  has  been  subjected  to  the 
severest  legal  scrntiny,  is  no  nn satisfactory  evidence  of  what  the  law  is. 

Bnt  on  principle,  this  proceeding  is  sustain&ble.  On  the  death  of  the 
ancestor,  the  land  owned  by  him  desueuds  to  his  heirs.  Bnt  how  do  they 
hold  it?  They  hold  it  snbject  to  the  payment  "of  the  debts  of  the  _^ 
ancestor,  in  those  states  where  it  is  liable  to  such  debts.  The  heirs  ■■ 
cannot  alien  the  land,  to  the  prejudice  of  creditors.  In  fact  and  in  law, 
they  have  no  right  to  the  real  estate  of  their  ancestor,  except  that  of  pos- 
session, until  the  creditors  shall  be  paid. 

As  it  regards  the  question  of  power  in  the  legislature,  no  objection  is 
perceived  to  their  subjecting  the  lands  of  the  deceased  to  the  payment  of 
his  debts,  to  the  exolasion  of  his  personal  property.  Thu  legislature  regu- 
lates descents,  and  the  conveyanue  of  real  estate;  to  define  the  rights  of 
debtor  and  creditor  is  their  oommon  duty  ;  the  whole  range  of  remedies 
lies  within  their  province.  They  may  authorize  a  gnardian  to  oonvey  the  ' 
lands  of  an  infant  ;  and  indeed,  they  maygive  the  capacity  to  the  infant 
himself  to  convey  them.  The  idea  that  the  lands  of  an  infant  which 
descend  to  him,  cannot  he  made  reponsible  for  the  payment  of  the  debts  of 
the  ancestor,  except  through  the  decree  of  a  court  of  chancery,  is  novel  and 
nafoundcd.  So  far  from  this  being  the  case,  no  doubt  is  entertained,  that 
the  legislature  of  a  state  have  power  to  subject  the  lands  of  a  deceased  per- 
son to  execution,  in  the  same  manner  as  if  he  were  living.  The  naode  in 
which  this  shall  be  done  is  a  question  of  policy,  and  rests  in  the  discretion 
of  the  legislature. 

The  law  under  which  the  lot  in  dispute  was  sold  decides  no  fact  binding 
on  creditors  or  heirs.  If  the  administratrix  and  Brown  have  acted  frand- 
nlently  in  procuring  the  passage  of  this  act,  or  iu  the  sale  under  it,  relief 
may  be  given  on  that  ground.  But  the  act  does  nothing  more  than  provide 
a  remedy,  which  is  strictly  within  the  power  of  the  legislature. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  oanse  remanded 
for  further  proceedings,  in  aooordanoe  with  this  opinion. 

Thib  oanse  came  on  to  be  beard,  on  the  transeript  of  the  record  from 
the  oircnit  court  of  the  United  States  for  the  southern  distriot  of  Alabama, 
and  was  argued  by  counsel  ;  On  consideration  whereof,  it  is  now  here  con- 
sidered, ordered  and  adjudged  by  this  court,  that  the  jndgment  of  the  said 
circuit  court  in  this  cause  be  and  the  same  is  hereby  reversed,  with  costs  ; 
and  that  this  cause  be  and  the  same  is  hereby  remanded  to  the  said  cirouic 
•court,  with  directions  for  further  proceedings  to  be  had  therein,  ,  ^ 
according  to  law  and  justice,  and  in  conformity  to  the  opinion  of  this  *■ 
ooorL 
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6nsTi.TUB  Bball  et  al.  v.  The  Leasee  of  Houu.if  et  oL 

This  case  was  kIsq  broaght  before  the  oonrt,  hj  &  writ  of  error  to  the 
oironit  court  for  the  northern  district  of  Alabama,  on  aubatantially  the  Bsme 
grounds  as  those  considered  in  the  above  opinioa.  There  is  no  material  dif- 
ference in  the  facts  on  which  the  judgment  of  the  court  rests,  between  the 
two  cases.  The  jadgment  of  the  circuit  oonrt  in  this  case  is  also  reversed  ; 
and  the  oaase  remanded  for  further  proceedings. 


*65]    ^BsHJAHm  Long,  Plaintiff  in  error,  v.  Palmbb,  Surra  &  CoMPAiry, 
Defendants  in  error. 

Escape. — State  pradiee. 

Aotion  For  Kn  e«cftp«,  tgtlmt  the  iheriff  of  MiidUoD  countj,  he  hating  reosired  inlo  Ms  ooslod; 
ta  a  prisoner,  the  defendant,  in  an  action  in  the  cirenit  coart  of  Hiaaisaippi,  taken  under  exe- 
cation,  and  having  goffered  and  permitted  him  to  escape. 

The  declaratiua  set  out  the  judgment  obtained  br  the  plaintiffs  against  Scott,  the  defeadant  in 
the  circuit  court,  the  execution,  the  arreet  of  Scott,  and  his  deli«>r;  to  Long,  as  the  sheriff, 
who  reoeJTod  him  into  his  cnslodj  under  tlie  execution,  and  de  .ainad  him  until,  vithout  leave 
or  license  of  the  plaintiffs  in  the  execution,  and  against  their  will,  he  suffered  and  perrnitted 
him  to  escape  and  go  at  large,  ftc.  To  this  declaration,  the  defendant  pleaded,  that  ho  did 
not  owe  the  sum  of  maner  demanded  in  the  declaration,  "  in  munner  and  form  as  complained 
Bgainil  him ;"  and  the  jar;  foond  that  the  defendaut  Ixiag  "  doth  owe  the  debt  in  Che  declara- 
tion mentioned,  in  manner  and  form  as  therein  alleged,"  and  assess  damages  for  the  detention 
thsreof.  at  |10)fl.9S  ;  upon  which  the  court  gave  judgment  for  |83G6,  and  tlOlS.tiS  damages 
and  coatx. 

The  judgment  of  the  circuit  court  was  oorrect,  under  the  proTision  of  the  statute  of  Hississippi 
of  Tth  June  I82S  ;  the  jnrv  were  not  required,  in  the  action,  to  find  apeciallj  that  the  prisoner 
Mcaped  with  the  ooosent,  and  through  the  negligence  of  the  sherifl ;  the  plea  alleged  that  the 
defendant  did  not  owe  the  sum  of  monej  demanded,  "  in  manner  and  form  as  the  plaintiff 
complained  against  him ;"  this  plea  put  in  issue  everj  material  nvcrment  in  the  declaration. 
On  this  issue,  on  the  moat  strict  and  rigid  construction,  the  Jury  have  eipressl;  found  all  that 
ia  required  to  be  found  bj  the  requirements  of  the  act. 

If  the  sheriff  suffer  or  permit  a  prisoner  to  escape,  this,  both  in  common  parlance,  and  legal 
intendment,  ia  an  escape  with  the  consent  of  thn  sheriff. ' 

The  object  of  the  act  ia,  to  make  the  sheriff  responsible  for  a  voluntary  or  negligent  escape,  and 
that  this  shsli  lie  found  bj  the  jurj  ;  and  if  this  appear  from  the  record,  bj  express  finding 
or  by  the  necessary  conclusion  of  the  law,  it  is  sufficient. 

If  any  parUcolar  practice  has  prevailed  iu  the  stale  courts,  as  to  the  maimer  of  entering  Dpon 
the  record  tlie  finding  of  the  jury,  it  is  a  mere  matter  of  practice  as  to  the  form  of  taking  and 
entering  the  verdict  of  the  jury  ;  and  cannot  be  binding  upon  the  conrU  of  the  CJnited  Slates. 

Ebbob  to  the  Circuit  Court  for  the  Sonthem  District  of  Mississippi. 
An  action  of  debt  was  instituted  by  the  defendants  in  error,  against  Ben- 
jamin Long,  then  sheriff  in  Madison  county,  in  the  state  of  Mississippi,  for 
*n«l  *'"'  recovery  of  ♦6277  and  coats,  the  same  being  the  amount  of  a 
'judgment  obtained  by  Palmer,  Smith  A  Company  against  Thomas 
8.  Soott,  at  the  January  term  1B33,  of  the  district  court  of  the  United  States 
for  the  district  of  Mississippi,  with  interest,  Ac. 

The  plaintiffs  in  the  district  court  averred  in  the  declaration,  that  they 
had  sued  out  a  capias  ad  aatisfadendian  on  the  judgment  against  Thomas 
8.  Soott,  who  was  arrested  by  the  deputy -mare  hal  ;  and  who,  having  him 

'  Holmes  *.  Lansing,  S  Johns.  Cas.  Tt. 
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ID  custody  under  the  eiecation,  committed  him  to  the  cugtody  of  Benjamin 
Long,  the  eherlEF,  &a.  That  the  said  Benjamin  Long  received  Scott  into 
his  custody,  and  afterwards,  "  without  the  leave  or  license  and  against  the 
will  of  the  plaintiffs,  suffered  and  permitted  the  said  Scott  to  escape  and  go 
at  large  wheresoever  he  would,  out  of  his  custody."  The  defendant  in  the 
circuit  court,  the  case  having  been  transferred  to  that  court,  pleaded  "nil 
tiebet;"  and  the  jury  found  a  verdict  for  the  plaintiff,  "  in  the  manner  and 
form  as  alleged  by  them  ;"  wberenpon  judgment  was  entered  for  the  plain- 
tiffs, according  to  the  verdict.  The  defendants  sued  out  this  writ  of  error 
to  January  term  1839. 

The  case  was  argued  by  Coxe,  for  the  plaintiff  in  error  ;  an  by  Header- 
ton,  for  the  defendant. 

Coxe,  for  the  plaintiff  in  error,  contended,  that  the  judgment  against 
Benjamin  Long,  in  the  circuit  court,  was  erroneous,  upon  the  principles  of 
the  common  law  ;  and  particularly,  by  tbo  laws  of  Mississippi.  He  said, 
that  there  were  no  averments  in  the  declaration  of  matters  which,  by  the 
law  of  Mississippi  relating  to  actions  for  an  escape,  were,  by  the  express 
provisions  of  the  statute,  required  to  be  found  by  the  jury.  The  liability 
of  a  sheriff  for  an  escape,  was,  where  the  plaintiff  had  not  consented  to  tbe 
escape  of  the  prisoner,  and  the  negligence  of  the  officer  to  make  immediate 
pursuit.  The  only  averment  in  the  declaration  in  this  case  is,  that  the 
sheriff  permitted  Scott,  against  the  will  of  the  plaintiff,  without  leave  or 
license,  to  escape,  and  suffered  him  to  go  at  targe  wheresoever  he  would, 
out  of  his  custody.  The  finding  of  the  jury  should  have  been  upon  the 
necessary  and  required  averments  ;  and  the  verdict  should,  in  compliance 
with  *the  statute,  have  found  the  facts  required  by  the  statute  to  ■«„_ 
create  the  liability  of  the  sheriff.  The  jury  found  a  general  verdict.  *■ 
No  implication  will  be  allowed.  The  statute  expressly  declares  that  the 
jury  shall  find  the  facts.  The  action  for  an  escape  is  the  pursuit  of  a  rigid 
remedy  ;  and  the  statute  of  Mississippi,  looking  to  the  hardship  of  the  im- 
position of  liability  on  the  sheriff,  has  declared,  that  all  the  facts  necessary 
to  create  it  shall  be  expressly  found. 

Set^der»on,  for  the  defendants  in  error,  contended,  that  the  entry  of  the 
judgment  on  the  verdict  of  the  jury,  did  authorize  the  assertion  that  tbe 
jury  had  found  all  the  facts  required  by  the  statute.  It  was  for  the  defend- 
ant below  to  have  brought  by  plea  before  the  jury,  any  of  the  requisitions 
of  the  act  of  assembly  vrhich  should  be  proved  to  make  him  liable.  If  an 
issue  had  been  tendered  on  inch  a  plea,  these  facts  would  have  been  brought 
into  controversy.  Tbe  entry  of  a  general  judgment  on  a  special  verdict  is 
often  made,  and  is  lawful  and  proper. 

This  is  an  action  of  debt,  and  the  provisions  of  the  statute  of  Missis- 
sippi do  not  apply  to  such  actions.  If  tbe  action  had  been  on  the  case,  for 
the  escape  under  mesne  process,  it  might  have  been  necessary  to  have 
proved  all  the  requirements  of  the  statute,  under  proper  averments  in  the 
declaration.  The  language  of  the  act  of  Mississippi  may  authorize  this 
position.  The  plaintiffs  in  this  case  allege  a  debt  to  be  due  to  them  for  an 
escape.  The  defendant  pleads  nil  dedet,  that  he  does  not  owe  the  money, 
iind  the  jury  find,  that  be  did  owe  the  same,  in  manner  and  form,  &o  ;  thia 
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ia  anfficient.    Cited,  4  Call  370  ;  I  How.  (Mibb.)  64 ;  S  Ibid.  419  ;  2  Gallic 
281;  3  W.  C.  C.  17,  fi58 ;  Pet.  C.  C.  74  j  Tidd's  Forma  884;  1  Aroh. 
Praot.  205  ;    1  MuDf.  601  ;   s   Pet.   100  ;    1  liaaa.  IfiS  ;  1  Paine  169;  Z 
Pet.  18, 

Thompson,  Juatice,  delivered  the  opinion  of  the  court. — This  cane  oomea 
ap  on  a  writ  of  error  from  the  circntt  court  of  the  United  States  for  the 
Boatbern  district  of  MieiHisBippi.  It  is  an  action  of  debt,  brought  against 
the  defendant  for  ihe  eeoape  of  Thomas  S.  Scott,  who  had  been  duly  com- 
mitted to  his  cnatody  by  the  marshal  of  Mississippi.  The  declaration  sets 
*out  the  judgment  obtained  by  Palmer,  Smith  Sa  Co.,  against  Scott ; 
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the  issuing  the  execution   thereupon  ;  the  arrest  of  Scotl,  and  bia 


delivery  to  the  defendant,  as  sheriff,  who  received  him  into  his  custody,  by 
virtue  of  the  said  execution,  and  detained  him  until,  afterwards,  to  wit,  on 
the  lOth  day  of  October  1833,  when  without  leave  or  license,  and  against 
the  will,  of  the  said  Palmer,  Smith  &  Co.,  he  suffered  and  permitted  the 
said  Scott  to  escape  and  go  at  large,  wheresoever  he  would,  out  of  the  ens- 
tody  of  him  the  said  Benjamin  Long,  eo  being  sheriff  as  aforesaid.  To 
this  declaration,  the  defendant  pleaded  that  be  does  not  owe  the  sum  of 
money  demanded  by  the  plaintiffs  in  the  declaration,  or  any  part  thereof, 
in  manner  and  form  as  the  said  plaintiffs  have  complained  against  him. 
And  the  issue  thereupon  joined  came  on  to  be  tried  by  a  jury  ;  who,  upon 
their  oatha  say,  that  the  defendant  doth  owe  the  debt  in  the  declaration 
mentioned,  in  manner  and  form  as  therein  alleged,  and  aesesa  the  damages 
for  the  detention  thereof,  at  tl0l6.90. 

The  question  presented  upon  this  writ  of  error,  ariaeg  under  a  law  of  the 
state  of  Mississippi,  concerning  escapes,  passed  the  7th  of  June  1822  {Rev. 
Code  318),  the  third  section  of  which  declares,  that  no  judgment  shall  be 
entered  against  any  sheriff  or  other  officer,  in  any  snit  brought  upon  the 
escape  of  any  debtor  in  bis  or  their  custody,  unless  the  jury  who  shall  try 
the  isane,  shall  expressly  find  that  such  debtor  or  prisoner  did  escape  with 
the  consent,  or  through  the  negligence  of,  such  sheriff  or  other  officer  ;  or 
that  such  prisoner  might  have  been  retaken,  and  that  the  sheriff  or  other 
officer  neglected  to  make  immediate  pursuit.  This  latter  branch  of  the  act 
is  not  involved  in  the  present  question.  The  declaration  contains  no  aver- 
ment of  neglect  to  make  immediate  pursuit  to  retake  the  prisoner.  To  this 
section  of  the  act,  which  is  general,  and  extends  to  all  actions  for  escapes, 
whether  the  prisoner  is  in  custody  of  the  sheriff  on  mesne  proceas  or  on  an 
execution,  there  is  a  proviso,  which  declares,  that  when  the  sheriff  or  other 
officer  shall  have  taken  the  body  of  any  debtor  in  execution,  and  shall  wil- 
fully and  negligently  suffer  such  debtor  to  escape,  the  party  suing  ont  auob 
execution  may  have  and  maintain  an  action  of  debt  against  the  sheriff,  for 
^    y     the  recovery  of  all  snch  sums  of  *raoney  as  are  mentioned  in  the 

-I  execution,  and  damages  for  detaining  the  same  ;  any  law,  custom  or 
ttsage  to  the  contrary  notwithstanding.  So  that  when  the  action  ia  for  the 
escape  of  a  prisoner  in  execution,  the  measure  of  recovery  is  fixed,  and  not 
left  open  to  any  mitigating  circumstances.  This  proviso  takes  the  case  of 
an  escape,  where  the  prisoner  is  in  custody  on  an  execution,  out  of  the  pro- 
Tisions  in  the  enacting  clause.  The  action  in  this  case  is  debt,  and  oomea 
within  the  proviso.     But  the  grounds  on  which  the  sheriff  is  made  liablefor 
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the  eseape  are  sabatantiallf  the  same.  In  tbe  enaciiDg  clause,  ho  ii  made 
liable,  if  the  escape  is  with  bis  cotisent,  or  through  his  Degligcnoe.  And  in 
the  proTiao,  he  is  made  liable,  if  he  wilfully  and  negligently  suffer  the  eeoape. 
The  word  "or"  mast  obviuiiBly  be  here  sobatituLed  for  "  and."  Shall  wil- 
fully or  Degligently  suffer  the  escape.  To  consent  to  an  escape  is,  certainly, 
vilfully  to  suffer  it.  And  tbe  question  which  arises  upon  this  record  is, 
whether  the  case  is  brought  within  the  provisions  of  this  act. 

The  action  is  debt  against  the  sheriff,  and  the  averment  in  the  declaration, 
on  which  his  liability  for  the  escape  rests,  is,  that  he,  without  leave  or  license, 
and  against  the  will,  of  tbe  said  Palmer,  Smith  A  Company  (the  plaintiffs 
ic  tho  ezeoution),  suffered  and  permitted  the  said  Scott  (the  prisoner)  to 
escape  and  go  at  large,  out  of  the  custody  of  him,  tbe  said  Benjamin  Long, 
BO  then  being  sheriff  of  the  couuty  of  Madison,  and  tbe  said  sum  of  16356.83, 
due  for  laid  damages  and  costs,  being  then  and  still  wholly  unpaid  and 
unsatisfied.  The  error  complained  of  in  this  record  is,  that  the  jury  hare 
not  expressly  found,  that  the  prisoner  escaped,  with  the  consent  or  through 
tbe  negligence  of  tbe  sheriff.  The  plea  to  this  declaration,  which  contains  tbe 
averment  above  mentioned  is,  that  the  defendant  does  not  owe  tbe  sum 
of  money  demanded  in  the  declaration,  in  manner  and  form  as  tbe  plaintiff 
has  complained  against  him.  This  plea  puta  in  issue  every  material  aver- 
ment in  tbe  declaration  ;  and  the  plaintiff  was  called  upon  to  prove  sach 
averments.  It  put  in  issue,  therefore,  tbe  inquiry,  whether  tbe  sheriff 
suffered  and  permitted  the  escape.  If  he  suffered  and  permitted  tbe  escape, 
this,  both  in  common  parlance  and  in  legal  intendment,  was  an  escape  with 
the  Donsent  of  the  sheriff.     And  tbe  verdict  or  tbe  jury  is,  that  the  defend 
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form  as  therein  alleged.  Tbe  manner  and  form  alleged  in  the 
declaration  is,  that  he  owed  it,  by  reason  of  bis  having  permitted  the  pris- 
oner to  escape.  So  that,  upon  the  moat  strict  and  rigid  coastructiou  of  tbe 
act,  the  jury  have  expressly  found  that  the  escape  was  with  tbe  permission 
of  the  sheriff ;  which  is  equivalent  to  finding  that  it  was  with  his  consent, 
according  to  the  requirement  of  the  act.  This  act  does  not  point  out  any 
particnlar  form  in  which  tbe  finding  of  the  jury  is  to  be  entered  upon  the 
records  of  the  court.  The  object  of  the  act  is  to  make  the  sheriff  respons- 
ible for  a  voluntary  or  negligent  escape  ;  and  that  this  shall  be  found  by  the 
jury.  And  if  this  appears  from  the  record,  by  express  finding,  or  by 
the  neoeasary  conclusion  of  law,  it  is  suflSoient.  So  that,  if  the  verdict  of  the 
jury  in  this  case  should  be  considered  no  more  than  the  common  form  upon 
tbe  plea  of  nil  debeti  all  the  avennenu  in  the  declaration  are,  in  judgment 
of  law,  presumed  to  have  been  proved.  And  if  any  particular  practice  under 
this  statute  has  prevailed  in  the  state  courts,  as  to  the  manner  of  entering 
upon  the  record  the  finding  of  the  jury,  it  is  a  mere  matter  of  praotioe  as  to 
the  form  of  taking  and  entering  the  verdiot  of  the  jury  ;  and  cannot  be 
binding  upon  the  courts  of  the  United  States.  The  judgment  of  the  court 
below  is  accordingly  affirmed. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the  motion  to 
■  the  writ  of  error. 


Tttu  oaase  oame  on  to  be  beard,  on  tbe  transcript  of  the  record  from  the 
drouit  court  of  the  United  States  for  the  southern  district  of  MissiBsippi, 
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and  was  argued  b;  oounsel :    On  coiiBideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  ooart,  that  the  jiidgmeDt  of  the  said  oironit 
oourt  in  this  causa  be  and  the  same  is  hereby  affirmed,  with  costs  and 
damages  at  the  rate  of  six  per  centum  per  annum. 


^     .     '^Stephen  Gookb,  for  the  use  of  the  Coumbboial  Bank  of  Coldv- 
-I  BUS,  Mississippi,  Plaintiff  in  error,  v.  JoesPH  A.  Halset  and 

others,  Defendants  iu  error. 

Officer  pro  tern. — Effect  of ^udfment. 

Tlie  conBtitulioQ  of  KisgiBnlppi  declarea,  thai  ulerka  of  Che  c[n:aiC  court,  probate,  and  other 
iuforior  courts,  ehall  bo  elected  bj  the  electors  of  the  county,  for  two  yeara  ;  the  legialnture  o( 
Misaissippl,  by  statute,  declared,  that  when,  from  BicnDeps,  or  other  unavoidable  aiuaes,  the 
clerk  of  the  probate  court  shall  be  unable  to  Attend  the  court,  the  jud^  of  probate  may  appoint 
■  perBon  to  act  ae  clerk  pro  tempore,  who  ahall  take  nn  oath  faithfully  to  execute  the  duties  of 
the  office,  Ac  Deeda  of  trust  and  Diortgagea  are  d(«lared  to  be  void  ngaiost  creilitora  and 
purchueni,  unieu  they  BbaJI  be  acknowled^^  or  proved,  and  delivered  to  the  clerk  of  the 
pr<^r  coart  to  be  recorded  ;  and  they  ahalt  be  valid  ouly  from  the  time  tliev  are  ao  delivered 
to  the  clerk.  Robert  D.  Haden  was  elected  clerk  of  the  court  of  probate  for  the  vounry  of 
Lowndes,  and  during  the  two  years  tor  which  he  was  bo  elected,  he  went  to  the  state  of  Tennessee 
on  business ;  and  being  absent  when  the  coort  of  probate  sat,  William  P.  Puller  was,  by  the 
judge  of  the  court  of  probate,  appointed  to  clerk  pro  tempore  ;  and  haviog  tiikea  the  oath  of 
office,  he  executed  the  duties  of  clerk,  ilurinR  the  session  of  the  court,  and  afiisrwards,  until 
the  return  of  the  regularly-elected  clerk.  After  the  ndjourumenl  of  the  court,  a  deed  of  trust, 
duly  executed,  by  which  certain  personal  property  was  conveyed  for  the  benefit  of  creditors, 
was  delivered  to  William  P.  Puller,  and  was  by  him  entered  for  record  ;  and  execution  waa 
levied  on  the  property  thus  conveyed,  by  a  creditor  of  the  party  who  had  executed  the  deed ; 
the  I'egularity  of  the  recording  of  the  deed  wns  denied,  on  the  ground,  that  the  clerk  of  the 
probate  court  ;>ra  tempore,  had  no  authority  to  receive  the  deed  of  trust  for  reoord  after 
the  adjournment  of  the  court  of  probate ;  Htld,  that  the  clerk  pro  tempori  was  auihoriied 
to  record  the  deed  of  trust,  under  the  oonslitution  and  law  of  Hissiseippi, 

In  every  instance  <n  which  a  tribunal  has  decided  upon  a  matter  within  its  r^nlar  jurisdiction, 
its  de.'Ision  must  presumed  proper,  and  is  binding  until  reversed  by  a  superior  tribunal ;  il 
cannot  be  affected,  nor  the  rights  of  persona  dependent  upon  it  be  impaired,  by  any  collateral 
proceeding.  Thompson  tj.  Totmie.  S  Pet.  151 ;  United  States  v.  Arredondo,  6  Ibid.  7S0  ; 
Voorhees  v.  Bank  of  the  United  States,  Ibid.  4TS  ;  Philadelphia  and  Trenton  Railroad  Ca  v. 
Stimpson,  14  Ibid.  4Bg,  cited.' 

Ebbob  to  the  Cironit  Court  for  the  Southern  District  of  Mississippi. 
On  the  24th  March  1838,  James  Carter  &  Company  executed  a  deed  of 
trust  to  William  L.  Moore,  for  the  purpose  of  securing  the  payment  of  cer- 
tain sums  of  money  to  the  Commercial  Bank  of  Columbus  ;  by  which  they 
conveyed,  among  other  things,  *ct;rtain   Blaves;  then  in  Lowndes 

'  county,  Mississippi,  in  trust  to  sell  the  said  property  for  the  benefit 
of  the  bank  in  Columbus.  This  deed  was  presented  for  record  to  the 
officer  of  the  clerk  of  the  oourt  of  probate  for  Lowndes  county,  on  the  24th 
day  of  March  1838,  the  day  on  which  it  was  executed  ;  and  was  indorsed, 
"  Received  in  my  office  for  record,  on  the  24tb  day  of  March  1838,  William 

A  judgment  cannot  be  impeached  oollaterally 
for  errors  which  do  not  affect  the  jurisdiction 

uewiit,  22   Id.  HKZ ;    Adams  o.  Preston,  Id.      of  the  court     Cooper  v.  Reynolds,  10  Id.  SOS  ; 

ITS  :  Randall  n.  Howard,  !  Black  fiSS ;  Secrist     Bragg  ir.  Lorio,  1  Woods  SOS ;  The  Rio  Grande, 
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P.  Poller,  clerk  pro  (em."    And  It  was  afterwards  certified  to  have  been 
recorded  on  tbe  same  day,  under  bis  hand  and  seal,  by  William  F.  Pnller, 
olerk  pro  tern. 

At  the  time  this  record  and  certificate  were  made  by  William  P.  Pnller, 
as  clerk  pro  tempore,  one  Robert  D.  Haden  was  the  clerk  of  probate  for  the 
oonnty  of  Lowndes,  duly  elected,  qualified  and  sworn.  Haden  was  daly 
elected  in  November  1837,  for  two  years,  and  entered  npon  the  discharge 
of  bis  dnties  some  time  in  the  mosth  of  Febrnary  1639.  Haden  visited 
thestate  of  Tennessee  on  business,  and  did  not  return  in  time  to  perform  the 
duties  of  clerk  at  the  March  term  1831).  In  consequence  of  his  absence, 
Thomas  Sampson,  Esquire,  judge  of  probates,  upon  the  opening  of  the  court 
of  probate,  at  March  term  1B39,  appointed  William  P.  Puller  to  act  as  clerk 
pro  tempore  during  the  absence  of  Haden.  This  deed  was  recorded  by 
Fuller,  during  the  absence  of  Haden,  bat  after  the  March  term  of  the  court 
of  probate,  not  while  the  said  court  was  in  session.  Haden  afterwards  re- 
turned and  resumed  the  duties  of  his  otiSce.  The  above-described  property 
was,  by  the  trustee,  left  in  the  possesaioD  of  James  Carter  &  Company. 

At  the  May  term  1838  of  this  court,  judgment  in  the  above-entitled 
case  was  obtained  against  the  said  James  Carter  &  Company.  Execution 
was  issued  upon  this  judgment,  and  was  levied  on  the  assigned  negroes, 
in  the  possession  of  James  Carter  &  Company.  Upon  the  levy  being  made, 
the  trustee  came  forward  and  claimed  this  property,  and  gave  the  necessary 
bond  ;  and  the  issue  was  now  before  the  court  to  try  the  right  to  the  said 
slaves.  If  the  deed  of  trust  was  properly  and  legally  recorded,  then  it  was 
admitted,  that  the  judgment  in  the  above  case  was  no  lien  upon  said  slaves, 
and  that  the  trustee  would  be  entitled  to  the  same  ;  otherwise,  if  the  deed 
was  not  duly  and  legally  recorded,  the  slaves  were  subject  to  the  satisfaction 
of  the  said  judgment. 
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*Tbe  court  adjudged,  that  the  trust-deed  was  not  duly  and  legally 
recorded  ;  and  that  the  said  acts  and  proceedings  of  the  said  William 
P.  Pnller,  as  clerk  pro  tempore,  in  the  recording  of  the  said  trust-deed,  was 
without  authority  of  law,  and  was  altogether  void  ;  and  so  instrnoted  the 
jury.  To  this  opinion,  the  plaintiff  excepted,  and  the  jury  having  found  a 
verdict  according  to  the  opinion  of  the  court,  the  plaintiff  prosecuted  this 
writ  of  error  to  the  judgment  of  the  circuit  court  on  the  verdict. 

The  case  was  submitted  to  the  court,  on  a  printed  argument,  by  Cocke, 
for  the  plaintiff ;  and  was  argued  at  the  bar,  by  JKejf,  for  the  defendant. 

Coc&e,  in  bis  argument,  said  : — The  question  involved  in  this  case  is, 
whether  the  deed  of  trnst  mentioned  in  the  record,  was  properly  recorded. 
This  is  to  be  determined,  mainly,  by  the  local  laws  of  MississippL  There 
are,  nevertheless,  some  elementary  principles  involved. 

The  statute  and  constitutional  law  of  Mississippi,  which  is  supposed  to 
bear  upon  this  subject  most  directly,  may  be  found  as  hereafter  pointed  out. 
By  the  act  of  13th  June  1822,  deeds  of  conveyance  were  required  to  be 
recorded  by  the  clerk  of  the  county  court  of  the  proper  county.  Alden's 
Revision  of  the  Laws  of  MissiHsippi,  297,  §  1.  This,  by  the  same  section,  is 
declared  to  be  in  the  county  in  which  the  land  is  situated.  By  g  4,  p.  28B, 
deeds  ID  relation  to  personal  property  shall  be  recorded  in  that  county  in 
which  snob  personal  property  shall  remain.     Same  page,  g  6,  provides,  that 
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deeds  of  traat  aod  mortgages  shall  take  effect  from  the  time  they  are  deliv- 
ered to  the  clerk  to  be  recorded,  aod  Ifaca  only  ;  but  other  deeds  shall  take 
effect  from  the  time  they  were  sealed  aiid  delivered,  if  recorded  within  three 
months :  ^  tt-10  prescribo  more  in  detail  the  duties  of  the  clerk.  By  the  act 
of  the  2Stb  Jnoe  1822,  Alden'a  Revision,  p.  IBl,  §  T,  this  language  is  uaed  : 
"  During  the  vacancy  in  the  office  of  clerk  of  a  county  court,  and  during 
the  unavoidable  absence  of  the  principal  clerk  and  hie  deputies,  if  any  he 
have,  the  court,  in  term  time,  or  the  presiding  justice  thereof,  in  vacation, 
may  appoint  a  clerk  pro  tempore,  who,  after  taking  the  necessary  oath  of 
office,  shall  be  anthorized  to  perform  *the  duties  of  a  clerk,  and  dnr- 

-1  ing  his  cuntinuanee  in  office  shall  be  entitled  to  all  the  fees  thereof." 
By  the  act  of  the  16th  of  February  1628,  Alden's  Revision,  p.  104,  the 
judge  of  probate  of  the  county  and  the  jastiees  of  the  county  court  then 
in  commission,  constitute  the  court  denominated  the  county  and  probate 
court ;  and  the  latter  part  of  the  same  section  provides,  that  the  clerk  of  the 
county  court  then  in  office  should  be  clerk  of  said  court. 

Thus  the  law  on  this  subject  stood,  until  the  year  1633,  when  the  revised 
oonstlbntion  of  Mississippi  was  adopted.  At  p.  39,  Aldeo's  Revision,  will 
be  found  the  revised  constitution.  §  4,  title  "Schedule,"  provides,  that  "all 
laws  then  in  force  in  this  state,  not  repugnant  to  this  constitution,  shall 
continue  to  operate  until  they  shall  expire  by  their  own  limitation,  or  be 
altered  or  repealed  by  the  legislature."  By  art.  4  of  the  constitution 
(Judicial  Department),  §  19,  Aldcn's  Revision,  p.  34,  "the  clerk  of  the  high 
court  of  errors  and  appeals  shall  be  appointed  by  said  court  /or  the  term  of 
four  years  ;  and  clerks  of  the  circuit,  probate  and  other  inferior  courts,  shall 
be  elected  by  the  qaaliSed  electors  of  the  respective  counties,  and  shall  hold 
their  offices  for  the  term  of  two  years." 

By  art.  6  of  the  revised  constitution  (Executive  Department),  g  13, 
Alden'g  Revision,  p.  84,  "  all  vacancies  not  provided  for  in  this  constitntioD, 
shall  be  filled  in  such  manner  as  the  legislature  may  prescribe."  By  the  act 
of  the  2d  of  March  1833,  Alden'a  Revision,  p.  108,  §  70,  "all  vacancies, 
either  in  the  office  of  judge  or  clerk  of  the  said  court,  shall  be  filled  by  elec- 
tion, at  the  several  precincts  of  the  county,  to  be  held  at  such  time  as  the 
board  of  county  police  may  prescribe,  and  on  such  public  notice  aa  may  be 
provided  for  by  law."  By  the  same  act  of  the  second  of  March  1833, 
Alden'a  Revision,  p.  109,  §  73,  it  is  provided,  "that  in  case  the  clerk  shall 
be  at  any  time  unable,  from  sickness  or  unavoidable  causes,  to  attend  said 
court,  it  shall  be  lawful  for  the  judge  of  probates  to  appoint  a  clerk,  to  act 
am  clerk  ^o  tempore,  who  shall  take  an  oath  faithfully  to  discharge  all  the 
duties  of  his  office,  and  for  services  rendered  by  the  said  clerk  he  shall  be 
entitled  to  the  feea  allowed  by  law  to  the  clerk  of  said  court." 

^^-i  *For  the  purpose  of  reversing  the  opinion  of  the  circuit  court, 

'  Mr.  Cocke,  for  the  plaintiff  in  error,  contended  :  1.  That  the  deed  of 
•rust  was  properly  recorded.  2.  That  the  appointment  of  William  P. 
Puller  "  clerk  pro  tempore,"  was  in  conformity  with  the  laws  of  Missisaippi, 
and  valid.  3.  That  the  regularity  of  his  appointment  could  not  be  oollat- 
erally  iaijuired  into.  4.  That  it  was  competent  for  the  probate  oonrt  to 
make  the  appointment.  S.  That  as  Puller  was  clerk  defaeto,  by  appoinl- 
moat,  aotrog  under  color  of  office,  his  aets  were  valid  as  respeots  the  rightt 
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of  third  persons  and  the  commnoity  ;  whether  he  was  clerk  dejttre  ot  not. 
Q.  That  it  is  Dot  competent  for  the  federal  tribunals  to  declare  «  state  lav, 
regulating  her  local  and  munioipal  police,  void  or  otherwise  anconBtitntional ; 
anless  in  conformity  with  the  decisions  of  state  tribunals,  when  the  constitu- 
tion of  the  United  Stales  is  in  no  manner  contravened.  7.  That  Pnller^i 
right  to  discharge  the  duties  of  clerk  continued  during  the  absence  of 
Haden,  and  until  Haden  took  the  office,  nnd  reaumcd  the  duties  of  it. 

To  ascertain  the  intention  of  the  legislature,  laws  on  analogons  snbjeots 
may  be  safely  referred  to.  If  this  is  allowable,  we  will  find  a  similar  pro- 
vision in  reference  to  the  clerks  of  the  circuit  ooufls.  Tbns  (Alden's  Revis- 
ion, p.  1)8,  §  13),  that  "  during  the  vacancy  of  the  office  of  clerk  in  any 
circuit  conrt  of  law,  and  during  the  unavoidable  absence  of  the  principal 
clerk  and  his  deputies,  if  any  he  have,  the  judge  thereof,  either  in  term- 
time,  or  in  vacation,  may  appoint  a  clerk  pro  tempore,  who,  after  taking  the 
necessary  oath  of  office,  shall  be  authorized  to  perform  the  duties  of  a  clerk, 
and,  during  bis  continuance  in  office,  shall  be  entitled  to  all  the  fees  thereof." 
So,  if,  from  any  cause,  there  be  a  just  exception  to  the  sheriff,  the  coroner 
may  act ;  or,  if  the  cause  extends  to  the  coroner,  then  a  justice  of  the  peace 
may  perform  the  duty.     Alden's  Revision,  p.  334,  g  15. 

In  the  case  before  us,  the  agreement  shows,  that  Kaden,  the  clerk  elected, 
was  absent  in  the  state  of  Tennessee.  It  is  true,  there  was  no  vacancy. 
Haden  was  the  incumbent  eleot,  *and  consequently,  there  could  be  r,„. 
no  election  under  the  law.  His  absence  was,  however,  about  to  create  '■ 
a  kind  of  interregnum  in  the  discharge  of  the  duties  of  clerk.  To  prevent 
this,  the  statute  above  cited  appropriately  interposed  itself,  and  provided  a 
clerk ^o  tempore.  The  power  of  the  judge  of  probate  to  do  this  is  the 
qnestion.     It  is  contended — 

1.  That  the  appointment  of  William  P.  Puller,  cierk  pro  tern,  of  the 
probate  court  of  the  county  of  Lowndes,  was  in  oonfc>nnity  with  the  law  of 
Mississippi,  and  in  the  absence  of  Hayden,  the  clerk  eleot,  was  directly 
required  by  the  statute  to  be  done.  See  Alden's  Revision,  p.  188,  §  7,  and 
p.  109,  g  79,  above  cited. 

2.  Ilie  appointment  of  the  conrt  is  itself  conclusive  evidence  that  the 
absence  of  Hayden  was  an  unavoidable  absence,  and  cannot  now  anywhere 
be  questioned.  The  court  which  made  the  pro  tern,  appointment  was  alone 
competent  to  decide  the  question  ;  and  having  made  the  appointment,  its 
determination  is  conclusive,  either  that  Hayden  was  sick,  or  absent  from 
unavoidable  causes ;  and  the  propriety  of  that  decision  cannot  now  any* 
where  be  impeached,  or  collaterally  inquired  into.  SYenton  Railroad  Com- 
pany  v.  Stimpson,  14  Pet.  458. 

If  it  be  true,  that  there  can  be  no  clerk  pro  tern,  of  the  probate  court,  so 
there  conld  he  no  clerk  pro  tern,  of  the  circuit  court ;  nor  could  a  coroner 
be  allowed,  iu  any  contingency,  to  dischai^e  the  duties  of  sheriff,  nor  a 
justice  of  the  peace  to  discharge  the  duties  of  coroner.  The  federal  judici- 
ary would  thus  undertake  to  determine  that  the  whole  system  of  the  Missis- 
sippi legislation,  in  seeking  to  prevent  an  interregnvm  in  the  offices,  and  a 
failure  of  justice  to  her  citizens  in  her  municipal  police,  was  invalid. 
It  cannot  be  a  sound  construction  of  the  constitution  of  Mississippi,  to  sup- 
pose, that  if  a  clerk  should,  at  any  time,  be  unable,  from  sickness  or  other 
unavoidable  causes,  to  attend  to  the  duttes  of  his  office,  the  framers  of  th* 
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oonstitation  intended,  that  the  interest  and  hnsincsa  of  the  oonntiy  ahonld 
be  Buapended.  If  the  oonBtitation  U  to  be  constraed  as  denying  legislative 
action  as  to  matters  of  this  kind,  not  provided  for  id  the  oonstitation,  then 
it  mnst  be  considered,  that  the  convention  intended,  that  if  the  clerk  elect 
«^f  1  should  be  unable,  from  sickness  or  unavoidable  oanses,  to  *attend  to 
-*  the  duties  of  his  office,  the  citizen,  for  the  time,  should  be  without 
any  power  to  perfect  his  legal  rightti,  by  having  his  deeds  recorded ;  in 
other  words,  that  as  a  trnat'deed,  under  the  laws  of  Mississippi,  can  have  no 
validity  until  it  be  delivered  to  the  clerk  to  be  recorded,  the  convention 
mast  have  intended,  that,  if  the  clerk  should  bo  unable,  from  sickness  or 
other  unavoidable  oauaes,  to  attend  to  the  duties,  during  that  time,  no 
right  coold  be  created  by  way  of  trust-deed  ;  and  if  the  sickneas,  or  other 
unavoidable  causes,  should  continue  longer  than  three  months,  titles  by  deed 
shonld  be  ineffectual  altogether.  It  is  no  answer  to  say,  the  clerk  might 
have  a  deputy.  In  the  case  of  this  clerk,  there  was  no  deputy  ;  noi  does 
the  constitution  provide  any  more  for  a  deputy-clerk  than  it  does  for  a  clerk 
pro  tempore. 

3.  But  if  it  be  contended,  that  there  is  no  such  officer  as  clerk  pro  tern. 
known  to  the  constitution  of  Mississippi  (as  such  was  the  opinion  of  the 
oonrt  below),  then  it  would  follow,  that  as  the  legitimate  business  of  a  con- 
stitution is  to  regulate  the  general  organic  law,  the  duties  of  regulating  in 
detail  the  various  tribunals  and  jurisdictions  created  by  it,  have  been  wisely 
left  to  legislative  discretion  and  action.  The  legislature  having  provided 
for  the  very  state  of  things  here  in  controversy,  the  counsel  has  not  been 
enabled  to  discover  anything  in  the  constitution  of  Mississippi  interdicting 
the  authority  of  the  legislature  on  the  subject. 

4.  The  constitution  nowhere  requires  deeds  to  be  recorded  at  all,  nor 
did  (as  it  is  believed)  the  common  law.  The  legislatare  might  dispense  with 
the  recording  of  deeds  altogether  ;  or  they  might  have  them  recorded  by  a 
notary -public,  city  m^strate,  or  by  any  private  ottizen  by  name,  and 
there  would  certainly  be  nothing  unconstitntional  in  it.  But  the  legislature 
have  thought  proper  to  give  the  recording  of  deeds  to  the  clerks  of  probates, 
and  in  certain  contingencies,  to  the  clerta  pro  tem.  of  that  court,  to  be 
appointed  by  the  judges  of  probates.  There  cannot,  it  seems,  be  anything 
wrong  in  this ;  and  it  is  certainly  the  manner  in  which  the  discretion  of  the 
legislature  has  been  exercised  ;  and  nothing  is  known  which  would  justify 
the  court  below,  or  this  court,  in  saying  they  have  been  wrong. 

.1.  The  recording  of  deeds  is  not  an  incident  of  any  conrt,  or  its  juris- 
diction. If  even  it  were  not  competent  for  the  legislature  to  provide  for  a 
•7«1     *^^^^^  i"""  **"■-  "f  *^®  probate  court,  to  be  appointed,  'as  to  the  mat- 

*  ters  peculiar  to  the  jurisdiotion  of  that  tribunal,  yet  there  is  nothing 
in  the  recording  of  deeds  which  can,  by  any  possibility,  enter  into  such 
considerations. 

A.  The  terms,  during  the  unavoidable  absence  of  the  principal  clerk,  a« 
mentioned  in  g  7,  p.  183,  and  that  in  case  the  clerk  shall  be  at  any  time 
unable,  from  sickness  or  unavoidable  oauses,  to  attend  said  court,  it  shall 
be  lawful  for  the  judge  of  probate  to  appoint  a  person  to  act  as  clerk  pro 
Umpore,  who  shall  take  an  oath  faithfully  to  discharge  all  the  duties  of  hia 
office ;  and  for  services  rendered  by  said  clerk,  he  shall  be  entitled  to  tbe 
fees  allowed  by  law  to  the  clerk  of  said  court,  as  mentioned  in  g  73,  p.  190 ; 
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cannot  jastl;  be  limited  to  the  term  of  the  court  which  made  the  appoint- 
raeot.  It  is  true,  the  law  reqaires  the  court  to  make  the  appointment ;  but 
the  laat  section  defines  the  tenure  of  the  office  to  ooDtiiiue  com  me  dbu  rate  with 
the  canses  which  made  it  necessary  to  make  the  appointment ;  otherwise, 
he  ooald  not  discharge  all  of  the  duties  of  hh  office.  Again,  it  is  the  uni- 
veraal  principle,  in  the  coustruction  of  statutes,  to  regard  the  reason  and 
spirit  of  the  law,  and  the  c.iuses  which  ioduced  the  legislature  to  enact  it. 
In  the  matter  before  us,  it  was  most  obviously  the  motive  with  the  legisla- 
ture, to  prevent  an  interregnum  in  the  offices,  and  to  hinder  a  failure  of  jus- 
tice. The  business  coDfincd  to  the  term  of  the  court  is  not  one-hundreth 
part,  in  ioterest  and  amount,  of  that  which,  by  the  laws,  is  allowed  to  b« 
done  by  the  clerk  in  vacation.  If  the  legislature  intended  to  provide  for  the 
matters  of  lens  importance  only,  it  appears,  they  must  have  been  guilty  of 
extreme  ignorance,  foll7  or  wickedness  ;  the  which,  this  court  would  reluc- 
tantly ascribe  to  them.  This  court  will  give  the  statute  the  construution 
claimed. 

7.  It  is  confidently  believed,  that  the  law  is  every  way  regular  and 
proper,  and  that  there  does  not  exist  any  posxible  valid  objection  to  the  deed, 
or  the  time  or  manner  of  its  execution,  probate,  or  to  the  recording  of  it.  But 
whatever  may  be  the  nature  of  thR  legal  rights  or  liabilities  of  Haden  and 
Puller,  as  to  the  office.  Puller  being  the  incumbent  by  appointment,  dis- 
charging the  dnties  of  the  office  under  color  of  title,  being  the  clerk  de  facto, 
whether  he  were  clerk  de  jure  or  not,  all  of  hia  acts,  so  far  as  the  rights  of 
the  community  and  third  persons  are  concerned,  'are  valid.  Eing  v.  |-,»_ 
Leslie,  Andr.  183 ;  Taylor  v.  Skrine,  2  Treadw.  B96  ;  Jones  v.  Gib-  I-  '* 
son,  1  N.  H.  268,  and  the  authorities  there  ;  Ktyaer  v.  McEi»aan,  2  Rawle 
\i9;Bucknam\.  Buggies,  15  Mass.  ISO  ;  Nasonv.  Dillingham,  15  Ibid.  170  ; 
Fbwler  v.  Sebee,  9  Ibid.  23 1  ;  People  v.  Collins,  '  Johns.  550  ;  7  Am.  Com. 
Law  Rep.  by  Wheeler,  142;  Middle  v.  Couuty  of  Bedford,  7  Serg.  A 
Rawle  302-3.  Indeed,  this  doctrine  is  now  regarded  as  settled,  as 
elementary  in  principle,  and  no  longer  open  to  discussion. 

8.  The  district  federal  court  of  Mississippi  was  not,  nor  is  this  ooart, 
competent  to  declare  a  state  law  unconstitutional,  which  is  in  conformity 
with  the  decisions  of  the  state  tribunals  ;  unless  some  provision  of  the  con- 
stitution of  the  United  States  has  been  contravened.  As  there  is  nothing  in 
this  law  in  the  least  incompatible  with  the  cunatitution  of  the  United  States, 
it  was  the  duty  of  the  court  below,  and  is  now  the  duty  of  this  court,  to 
give  effect  to  the  state  laws.  Jackson  y.  Lamphire,  3  Pet.  289  ;  Shelby  v. 
&uy,  11  Wheat.  361.  If  this  is  not  correct,  it  appears  to  involve  the  right 
of  the  federal  tribunals  to  enter  into  the  local,  the  municipal  police  of  the 
several  states,  and  abolish  it — a  doctrine  unprecedented  in  ita  asanmptiona, 
and  one  which  will  find  no  toleration  in  this  court. 

The  legitimacy  of  appointments,  elections  or  qualifications  of  an  incumb- 
ent in  office,  cannot  be  inquired  into,  collaterally  ;  but  their  acts  are  valid, 
until  they  are  regularly  superseded.  If  this  were  not  so,  the  naming 
of  only  two  of  the  officers,  required  to  be  elected  under  the  constitution  of 
Mississippi,  will  show  us  to  what  infinity  of  confusion,  and  in  inextricable 
difficulties,  the  doctrine  contended  for  by  the  opposite  party  would  lead. 
For  example  :  by  the  third  section  of  the  fifth  article  of  the  constitution  of 
Mississippi  (Alden's  Revision,  p.  33),  the  governor  is  required  to  be  at  least 
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tbirty  yeara  of  ago  ;  that  he  shall  have  been  a  citizen  of  the  United  States 
for  twenty  yuLtrs,  and  shall  have  resided  in  the  state  at  least  five  years  next 
preceding  the  day  of  his  election. 

Sey,  for  the  defenclauts  in  error. 
,     .  1.  By  the  constitution  of  Mississippi,  the  act  of  the  2d  of  *Marcfa 

-I  1833,  of  the  Mississippi  legislature,  is  void.  The  case  stated  shows 
there  w&s  no  vaoancy  !□  the  office.  If  there  was,  the  constitntion  shows  how 
the  vacancy  was  to  be  filled,  and  that  the  legislatiire  coald  not  alter  it. 
Therefore,  there  was  no  power  in  the  court  to  make  the  appointment ;  and 
Puller  was  not  clerk  of  probates,  having  authority  to  receive  and  record  the 

2.  Again,  suppo.^e  the  law  valid,  what  authority  did  it  give  ?  Only  to 
meet  the  exigency,  and  act  as  clerk  during  the  session  of  the  court  (one 
week),  this  being  the  only  evil  the  law  Bought  to  rumcdy  ;  and  as  the  power 
to  appoint  was  only  for  such  specific  purpose,  and  on  a  particular  con- 
tingency, such  purpose  and  the  occuneuce  of  such  contingency  cannot  be 
presumed,  but  must  appear  on  the  face  of  the  proceedings.  Mr.  Justice 
Stoby,  and  this  court,  have  decided,  that  otherwise  it  is  a  nullity.  1  East 
64  ;  8  T.  Rep.  178  ;  4  Wheat.  77  ;  0  Ibid.  127  ;  2  Pet.  523. 

3.  Again,  what  authority  did  it  give?  Only  for  the  session  of  the  court, 
pro  tempore/  as  if  it  had  said,  till  the  end  of  the  term.  This  was  all  that 
ought  to  have  been  done  ;  all  that  was  necesnary  ;  and  all  that  was  done. 
If  William  P.  Puller,  therefore,  on  such  an  appointment,  held  over,  it  was 
the  usurpation  of  the  ofiice,  without  authority,  or  the  color  of  authority  ; 
and  then  all  his  acts  are  nullities. 

4.  And  this  answers  the  argument  and  the  anthorities  oited  to  show  that 
Puller  was  clerk  de  faclo,  though  not  d4  j^re;  and  that  his  official  acta,  as 
regards  third  persons,  are  valid.  He  was  not  clerk  de  facte  under  color 
of  right,  but  a  usurper  ;  one  holding  over  after  his  authority  was  gone,  and 
there  was  no  color  for  bis  official  aots.  What  is  an  officer  de  facto,  holding 
under  color  of  right,  to  whose  official  acts  this  sanotion  is  givenf  1.  l^ose 
who  hold  under  an  authorized  appointing  power,  but  irregularly  or  improp- 
erly appointed,  or  not  duly  qualified,  i.  Where  the  office  is  not  full.  Bnt 
lit«-e  there  was  no  authority  to  appoint.  And  if  there  was,  the  time  of  his 
appointment  was  over  ;  and  he  was  holding  wrongfully,  without  any  color 
of  right.     So  is  15  Mass.  ;  6  Yerg.  271 ;  1  East  70  j  ^inff  v.  Corporation 

of  Bedford,  Andr.  163.     *3.  He  could  not  be  clerk  de  facto,  because 
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there  was  then  a  clerk  dejure;  and  there  cannot  be  both  at  the  same 


time.  Suppose,  there  are  acts  done  by  Haden  at  the  same  time  (and  non 
conttat,  and  there  were  not),  such  acts  would  he  valid.  4.  He  was  not  clerk 
de  facto,  because  he  did  not  take  the  name  of  the  office  clerk  pro  tempore. 
The  recording  law  requires  the  clerk  to  do  the  act.  Here,  it  is  done  by  a 
clerk  pro  tempore.  No  such  officer  recognised  by  the  constitution.  5.  Again, 
if  he  was  clerk  de  facto,  he  could  only  do  necessary  acts  ;  attend  the  court. 
This  was  all  he  need  have  done,  and  all  he  was  in  any  way  authorized  to  do, 
and  for  a  limited  time.  It  was  so  held  in  Andr.  166,  173  ;  Sing  v.  XMe, 
Ibid.  les. 

Finally,  it  is  settled  by  the  Mississippi  law  of  1840.  This  shows  that  the 
le^slature  have  recognised  the  rights  of  those  with  whom  the  offioiat  aoto 
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of  PqIIgt  interfored  ;  bave  declared  his  aots  void,  where  tbey  interfered 
with  aaoh  rights,  and  that  such  rights  shall  be  Beoared.  This  is  a  Missla- 
sippi  statate,  and  a  legislative  oODStraotioD  of  it ;  and  the  courts  there  will, 
no  doubt,  respect  this  act  of  1840  ;  and  this  oonrt  will  not  interfere  and 
adviae  them  to  nnliify  it. 

Damiel,  Jostice,  delivered  the  opinion  of  the  oonrt. — ^This  oanse  comes 
before  this  oonrt  upon  a  writ  of  error  to  the  circnit  oonrt  of  the  United 
States  for  the  aoathem  district  of  Mississippi.  The  statement  of  the  oase 
Qpon  which  the  qnestions  presented  here  for  decision  arise,  is,  as  agreed  by 
the  parties  apon  the  record,  substantially  the  following  : 

On  the  '24th  of  March,  in  the  year  1 888,  James  Carter  and  Lewis  Qrigsby, 
merobantB,  ezeonled  a  deed  of  trust  to  one  William  L.  Moore,  aa  trustee,  to 
seenre  the  payment  of  certain  sums  of  money  to  the  Commercial  Bank  of 
Columbus,  This  dped  was  regularly  acknowledged  by  the  grantors,  before 
a  justice  of  the  peace,  on  the  20th  of  March  183(i,  and  delivered  to  one 
William  P.  Puller,  who  had  been  appointed  clerk  pro  tempore  of  the  probate 
court  of  the  oonnty  of  Ziowndes,  in  said  state,  and  who  recorded  the  deed  in 
the  office  of  the  clerk  of  probate  for  said  county,  and  indorsed  thereon  a 
certificate  of  record,  signed  William  P.  Puller,  *clerk  pro  tempore.  ,, 
That  at  the  time  this  record  and  certificate  were  made  by  Puller,  as  ^ 
clerk  pro  tetnpon,  one  Robert  Uaden  was  the  clerk  of  probate  for  the 
county  of  Lowndes,  duly  elected,  qualified  and  sworn  ;  that  Haden  was 
elected  in  November  1887,  for  two  years,  and  entered  on  tho  discharge  of 
his  duties  in  the  month  of  February  ]836  ;  that  Haden  visited  the  state  of 
Tennessee  on  business,  and  did  not  return  in  time  to  perform  the  duties 
of  clerk,  at  the  March  tenn  of  1838.  In  consequenoe  of  his  absence,  the 
judge  of  probate,  upon  commencing  the  court  of  probate  of  the  March  term 
of  1838,  appointed  Puller  to  act  as  clerk  during  the  absence  of  Haden.  The 
deed  of  trust  to  Moore  was  recorded  by  Puller,  during  the  absence  of  Haden, 
but  after  the  March  term  of  the  court.  Haden  afterwards  returned  and 
resumed  the  duties  of  his  office. 

The  original  trustee,  William  L.  Moore,  having  died,  the  superior  court 
of  chancery  of  the  state  of  Mississippi,  at  the  January  term  1839,  duly 
appointed  Stephen  Cocke,  the  plaintiff  in  error,  trustee,  in  lieu  of  Moore. 

At  the  May  term  of  the  circait  court  of  the  United  States  for  the 
soutbeni  district  of  Miasiasippi,  the  defendants  in  error  obtained  a  judgment 
against  JauesCarter  A  Company.  Execution  was  sued  out  upon  this  judg- 
ment, and  levied  by  the  marshal  on  the  property  mentioned  in  the  trust-deed, 
in  the  posarasion  of  Carter  &  Company.  Upon  the  levy  being  made, 
Stephen  Cocke,  the  trustee,  claimed  the  property,  gave  the  bond  required  in 
such  cases  by  the  law  of  Mississippi  ;  and  an  issue  was  duly  made  to  try  the 
right  to  the  property.  Upon  the  trial  of  this  issue,  the  following  question 
was  anbmitted  to  the  court  for  its  opinion  thereon,  viz  :  That  if  the  deed  of 
trnst  was  properly  and  legally  recorded,  then  it  waa  admitted,  that  the  judg- 
ment in  qnestlon  was  not  a  lien  upon  the  property  conveyed  by  the  deed, 
and  the  tmstee  was  entitled  to  the  same  ;  otherwise,  if  the  deed  was  not 
I^pdly  recorded,  the  propwty  was  subject  to  satiafaotion  of  the  jodgment, 
Vpaa  thia  question,  the  oonrt  below  adjndged  that  the  trust-deed  was  not 
duly  recorded ;  that  the  aoU  of  Puller,  as  clerk  pro  tempore,  m  recording 
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the  deed,  were  without  authority  of  law,  and  altogether  void  ;  and   so 
instructed  the  jury.     To  this  opinion  of  the  court,  thus  given,  the  plaintiff 
in  error  excepted  ;  and  bringa  that  opinion  before  this  court  for  examination, 
•sal  *The  fourth  article  of  the  constitution  of  Mississippi,  g  31,  dcclareB, 

^  that  "  the  judicial  "  power  of  that  state  afaall  bo  vested  in  one  high 
oonrt  of  errors  and  appeals,  and  such  other  courts  of  law  and  equity  as  shall 
be  afterwards  provided  for  in  that  constitution.  The  same  article,  after 
authorizing  and  ordaining  various  superior  tribunals  in  which  the  judicial 
powera  shall  be  vested,  at  length,  in  §  18,  declares,  that  there  shall  be  estab- 
lished in  each  county  in  the  state  a  court  of  probates,  the  judge  whereof 
shall  be  elected  by  the  qualified  electors  of  the  county,  for  a  period  of  two 
years.  The  19th  section  of  the  same  article  declares,  that  the  clerks  of  the 
circuit,  probate,  and  other  inferior  courts,  shall  also  be  elected  by  the  quali- 
fied electors  of  the  county,  for  the  period  of  two  years.  See  Laws  of  Mis- 
sisaippi,  by  Howard  ft  Hutchinson,  24,  26. 

The  legislature  of  the  state,  in  organizing  their  judiciary,  as  it  was  . 
indispensable  they  should  do  (as  the  constitution  had  limited  its  own  action 
to  the  direction  that  the  courts  therein  named  should  be  established,  leaving 
tbcir  organization  and  distribution  to  the  legislative  authority),  by  a  statute 
passed  in  March  1833,  and  by  §g  1,  2  and  3  of  that  statute,  established  a 
oourt  of  probates  iu  each  county  of  the  state  ;  provided  for  the  election  of 
judges  and  clerks  of  the  several  courts  ;  prescribed  to  them  the  oath  of  office 
they  should  take,  and  to  the  clerks  the  bonds  they  should  execute,  before 
assuming  their  official  functions.  Laws  of  Mississippi  469.  By  the  8th  sec- 
tion of  the  statute,  the  legislature  declared,  that  in  case  the  clerk  of  probate 
"  shall  be  at  any  time  unable,  from  sickness  or  other  unavoidable  causes,  to 
attend  said  court,  it  shall  be  lawful  for  the  judge  of  probate  to  appoint  a 
person  to  act  as  clerk  pro  tempore,  who  shall  take  an  oath  faithfully  to  dis- 
charge all  the  duties  of  his  office,"  &c.  ;  vide  p.  470,  Laws  of  Mississippi. 
By  the  Sth  seotiou  of  the  same  statute,  vacancies  in  the  offices  of  judge  and 
olerk  are  to  be  filled  as  the  original  appointments  were  made,  viz.,  by  elec- 
tion. By  the  fifth  section  of  another  statute  of  Mississippi,  concerning  real 
estate  and  conveyances,  passed  June  13th,  1822,  it  is  declared,  that  deeds  of 
trust  and  mortgages  shall  be  valid  as  to  subsequent  purchasers  for  valuable 
consideration  without  notice,  and  as  to  all  creditors,  from  the  time  when 

.     such  deeds  of  tmst  or  ^mortgages  shall  have  been  acknowledged, 

■I  proved  or  certified,  and  delivered  to  the  clerk  of  the  proper  oourt  to 
be  recorded,  and  from  that  time  only.  From  this  provision,  the  question  of 
priority  arises. 

In  support  of  the  decision  of  the  circuit  court,  it  has  been  insisted,  that 
the  power  of  the  judge  of  the  probate  court  to  appoint  a  olerk  of  probate 
pro  tempore,  is  limited  to  the  term  of  the  court,  and  to  the  exigencies  and 
neceBsities  of  theterm  ;  and  does  not  extend  to  a  period  beyond  the  term, 
nor  to  any  acts  performed  by  the  person  so  appointed,  out  of  court.  From 
this  position,  claimed  by  counsel  as  a  legitimate  deduction  from  the  statute, 
it  is  argued,  that  the  clerk,  having  been  appointed  by  an  exercise  of  power 
wholly  illegal  and  void,  nay,  even  without  color  of  authority,  his  acts,  too, 
most  be  merely  void,  and  not  entitled  to  the  effects  properly  attributable  to 
the  MtB  of  one  who  may  be  considered  as  an  officer  do  /iu^,  in  oontradia- 
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^DctioQ  to  him   vbose  oonnniBsion  and   qualification   are  in   all  reBpeeta 
regnlar,  and  who  therefore  may  be  oalled  an  officer  de  Jure  and  d«  facto. 

Id  reasoning  from  the  langaage  of  the  statute,  it  would  seem  diffioolt  to 
peroeive  anything  in  it  which  limits  the  appointment  pro  tempore  to  the 
sesBion  of  the  court.  The  ezpresaion  in  the  law  is,  "  from  Ricknees  or 
unavoidable  oanseB  ;"  now,  it  is  quite  as  probable,  that  these  caases  would 
operate  beyond,  as  well  as  during,  the  continuation  of  the  court.  The  only 
fair  inference  deducible  from  the  words  of  the  law  is,  that  the  caases 
requiring  an  appointment,  should,  like  the  appointment  itself,  be  temporary  ; 
BO  that  the  provision  of  the  statute  should  not  be  perverted  to  cover  a  per- 
manent disqualifioation  of  the  regular  clerk,  and  thereby  prevent  his  removal 
or  the  election  of  a  successor,  under  proper  c I  re um stances.  The  precise 
duration  of  that  temporary  oanse,  it  could  hardly  have  been  the  intention 
of  the  lawmakers  to  define.  To  ascribe  to  them  an  intention  to  restrict 
the  duties  of  a  clerk  j>ro  tempore  to  the  seBsion  of  the  court,  would  be  im- 
puting to  them  an  act  of  utterly  useless  legislation  ;  since  none  can  fail  to 
perceive,  on  looking  into  the  taw,  that  the  duties  of  the  clerk  of  probate  are 
as  extenBive  and  as  important,  during  vacation,  as  they  are  during  term- 
timo ;  if,  indeed,  they  are  not  more  so. 

Several  authorities  have  been  cited  in  argument,  some  from  *the  ^^ 
English  and  some  from  the  American  cases,  in  order  to  show  that  *■ 
the  recording  of  the  trust-deed  in  question  by  the  clerk  of  probate  cannot 
be  supported  even  as  the  act  of  the  clerk  de  facto.  These  authorities,  how- 
ever, do  not  establish  the  position  they  have  been  brought  to  maintain ; 
and  in  some  instances,  they  operate  directly  against  it.  The  first  case  relied 
on  (and  it  is  a  leading  case)  is  that  of  the  Kiriff  v.  JAtU,  Andr.  16S,  174. 
This  was  a  quo  warranto  to  remove  a  burgess  of  Christ  Church,  on  the 
ground,  that  he  had  been  nominated  by  one  Goldwire,  calling  himself  mayor 
of  the  corporation,  when  he  had  never  been  appointed  mayor.  The  court 
say,  the  nomination  by  Ooldwire  could  not  be  supported,  because  he  was 
not,  even  by  any  colorable  title  or  pretext,  mayor  of  the  corporation  ;  evi- 
dently putting  his  act  on  the  same  footing  with  an  attempt  at  usurpation  by 
any  other  private  person.  There  is  a  remark  by  the  court,  in  delivering  its 
opinion,  which  is  regarded  as  not  without  'its  bearing  upon  the  present 
case  ;  and  that  remark  is  this,  "that  supposing  Ooldwire  was  mayor  Oe 
facto,  yet  the  acts  here  found  to  be  performed  by  him  are  not  good  ; 
beoause  they  were  not  neoessary  for  the  preservation  of  the  corporation." 
In  these  cases,  the  court  say.  "  the  proper  distinction  is  between  such  acts 
as  are  necessary  and  for  the  good  of  the  body,  which  comprehend  judicial 
and  ministerial  acts,  and  such  as  are  arbitrary  and  voluntary."  I^he  second 
case  from  the  English  books  is  that  of  Knight  and  Wife  v.  Corporation  of 
Weile,  1  Lutw.  C09,  919.  This  was  an  action  of  debt  against  the  corpora- 
,  tion,  upon  their  bond  to  the  wife  of  the  plaintiff  ;  and  the  objection  taken 
to  the  recovery  was,  that  the  person  who  put  the  corporate  seal  to  the  bond, 
was  not  qualified  by  the  charter  to  be  mayor.  He  had  been  elected  to  the 
offioe  of  mayor,  however.  The  oase  seems  to  have  been  much  considered, 
for  it  was  twice  argned  ;  and  it  was  resolved  by  all  the  oonrt,  that  althongh 
the  mayor  might  not  be  qualified,  according  to  the  charter,  yet  he  had  been 
elected,  and,  in  virtue  of  his  election,  was  mayor  de  facto,  and  that,  there- 
fore, all  judicial  and  ministerial  acts  performed  by  him  were  good. 
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The  oases  of  tbe  People  v.  Oollins,  7  Johns.  S40,  and  of  Melnttry  v. 
7bnn«r,  9  Ibid.  1^5,  are  in  strictest  accordance  with  tbe  authority  from 
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Lntwyche.  In  tbe  People  v.  Collins,  tbe  *Gourt  say,  in  epeakiug  of 
!  powers  exercised  by  tbe  officers  wboae  aots  were  impeached  : 
"They  were  commissioners  de  facto,  since  they  came  into  office  by  color  of 
title  ;  and  it  is  a  well-aettled  principle  of  law,  that  tbe  acts  of  sucb  persons 
are  valid,  when  they  concern  the  public,  or  third  persons  who  have  an  inter- 
est in  the  acts  done ;  and  this  rule  is  adopted  to  prevent  the  failure  of 
pablio  jostice.  Tbe  limitation  of  this  rule  is  as  to  such  acts  as  are  arbitrary 
and  voluntary,  and  do  not  affect  the  public  utility.  The  doctrine  on  this 
subject  is  to  be  found  at  large  in  the  case  of  the  King  v.  Lisle,  Andr.  263." 
So,  too,  in  15  Mass.  1T3,  Hucknam  v.  Rugglea,  this  matter  is  very  fully 
treated.  The  court  say,  that,  altbougfa  tbe  officer  did  not  comply  with  tho 
requisites  of  tbe  conetitutioD,  yet,  having  been  appointed,  and  thus  having 
color  of  title,  his  acts  are  valid  iu  respect  to  third  persons  who  may  be  inter- 
ested in  sucb  acts  ;  that  sucb  a  rule  is  necessary  to  prevent  a  failure  of 
juatioe.  Besides,  the  officer's  title  to  his  office  ought  not  to  be  determined 
in  a  collateral  way.  In  addition  to  other  authorities  to  this  point,  is  qnotcd 
8  Cmise  Dig.  tit.  Officer,  §§  71,  75,  for  the  principle  that,  by  tbe  test  and 
corporation  acts,  in  England,  all  persons  are  disabled  in  law  to  alt  intents 
and  purposes  to  hold  certain  offices,  uoleas  they  take  the  oaths  required  ; 
yet,  notwithstanding  this  disabling  clause,  it  has  been  held,  vbat  tbe  acts  of 
officers,  not  qualified  by  those  statutes,  may  be  valid  as  to  strangers.  The 
case  of  Williama  v.  Pet/ton's  Leatee,  cited  for  tbe  plaintiff  in  error,  from 
4  Wheat.  77,  is  thought  to  have  no  application  to  the  question  now  under 
consideration  ;  all  that  was  ruled  in  that  case  was  this,  that  where  a  title 
depends  upon  the  acts  of  a  ministerial  officer  to  be  performed  in  pais,  proof 
of  the  performance  of  those  acts  is  necessary  to  sustain  such  title  :  a  prin- 
ciple which  none  perhaps  will  dispute  ;  but,  whether  affirmed  or  denied, 
cannot  apply  to  tbe  present  case.  So  too,  tbe  case  of  Davidson  v.  GiU, 
cited  from  1  £a8t  64,  having  been  ruled  exclusively  upon  a  provision  of  the 
Statute  13  Geo.  III.,  c.  78,  requiring  that  certain  proceedings  of  justices 
should,  in  relation  to  closing  and  opening  ways,  iu  order  to  give  them  valid- 
ity, appear  on  the  face  of  those  proceedings,  in  a  prescribed  schedule  or 
form  set  forth  in  tbe  statute  ;  is  considered  as  wholly  inapplicable. 

If,  then,  tbe  appointment  and  tbe  acts  of  tbe  clerk  of  probate  *de- 
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pended  for  their  validity  upon  the  principles  which  apply  to  tbe  acts 


of  officers  de  facto,  a  just  interpretation  of  the  authorities  adduced  in  behalf 
of  the  plaintiff  in  error,  gives  validity  to  both.  That  the  judge  had  power 
to  appoint  a  clerk  pro  tempore,  seems  never  to  have  been  questioned  ;  that 
he  did  appoint,  is  equally  indisputable  ;  tbe  irregularity  alleged  is  iu  the 
failure  to  limit  tbe  appointment  to  the  term  of  the  court.  Admit,  for  the 
present,  that  the  appointment  should  have  been  thus  limited,  and  that  the  clerk 
has  admitted  the  deed  to  probate,  after  tbe  term  ;  yet,  in  his  character  of 
clerk,  was  he  not  within  the  very  definition  of  the  authorities,  and  within 
the  ooncessions  of  the  counsel,  clerk  de  facto,  acting  colore  o;fficii;  and 
must  not  bis  acts,  therefore,  be  valid  so  far  as  regards  third  persons  who 
are  intereoted  to  them  P  An  affirmative  answer  to  this  inquiry  ts  unavoid- 
able. 

Bat  the  appointment  of  this  officer,  and  bis  acts,  when  so  appointed. 
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ivet  upon  a  foundation  Btilt  broader  and  firmer  than  that  wbioh  snatuDB  the 
aotings  of  an  officer  de  facto.  By  the  law  of  MiBBiHsippi,  the  judge  had 
the  power  to  appoint,  pro  tempore,  whenever,  from  siokncaa  or  anaTOidable 
cansee,  the  clitrk  could  not  attend.  By  the  investiture  of  that  jrower,  it 
remained  with  the  judge,  in  the  exercise  of  judicial  discretion,  to  decide 
upon  the  propriety  and  neceaaity  for  the  exeontion  of  the  power  ;  be  did 
decide  upon  them ;  and  he  must  be  presumed  to  have  decided  property. 
The  correct  legal  principle  applicable  to  such  proceedings  in  this  ;  That  in 
every  iustanoe  in  which  a  tribunal  has  decided  upon  a  matter  within  its  reg- 
ular juriBdiction,  its  decision  muat  be  presumed  proper,  and  is  binding  until 
it  shall  be  regularly  reversed  by  a  auperior  authority  ;  and  cannot  be 
affected,  nor  the  rights  of  persons  dependent  upon  it  be  impaired,  by  any 
collateral  proceeding.  Thia  principle  has  been  too  long  aettled,  to  admit  of 
doubt  at  this  day,  and  has  been  repeatedly  and  expressly  recognised  in  this 
court,  as  in  the  cases  of  Thompson  v.  2'olmie,  2  Pet.  157  ;  United  Stalet  v. 
Arredondo,  6  Ibid.  720;  Voorheen  v.  Bank  oftha  United  States,  10  Ibid. 
473,  and  the  I^iladelpAia  and  TVenton  Railroad  Company  v.  Stimpaon,  4 
Ibid.  466.  It  cannot,  then,  be  permitted,  in  this  collateral  inquiry,  to  insint, 
that  the  judge  has  either  misapprehended  or  transcended  hia  authority  ;  he 
has  exercised  the  discretion  vested  'in  him  by  the  statute  ;  that  dia-  j., 
cretion  has  led  to  the  conclusion,  that  the  necessity  for  an  appoint-  <- 
ment  was  oo-extenaive  with  the  absence  of  the  ordinary  oterk,  an  absence 
deemed  by  him  unavoidable  ;  and  the  discretion  of  the  judge  pro  hdc  vice, 
at  any  rate,  must  be  conclusive.  But  beyond  these  legal  presumptions,  this 
court,  upon  a  review  of  the  constitution  and  statute  of  Mississippi,  are  sat- 
isfied, that  the  appointment  of  the  clerk  of  probate  pro  tempore,  was  fully 
warranted  in  the  manner  aud  to  the  extent  in  which  it  was  made.  They, 
therefore,  decide  that  the  decision  of  the  circuit  court  for  the  southeni  dis> 
trict  of  Mississippi  is  erroneous,  and  accordingly  do  reverse  the  same. 

This  cause  came  on  to  be  beard,  on  the  tranaoript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  southern  district  of  Missis- 
sippi, and  was  argued  by  counsel :  On  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the  judgment  of  the  said  circuit 
court  in  this  cause  be  and  the  same  is  hereby  reversed,  with  costs  ;  and  that 
this  cause  be  and  the  same  is  hereby  remanded  to  the  said  circuit  court, 
with  directions  for  further  proceedings  to  be  had  therein,  in  oonfonnity  to 
this  opinion,  and  according  to  law  and  jostioe. 


*HnsH  M.  Ebast,  Patbiok  F.  Exabt  and  Chiblbs  A.  Laoobtk,     „gg 
Plaintiffs  in  error,  v.  The  Fasicbbb'  and  MEBOHAim'  Babk     '- 
of  Memphis,  Defendante  in  error. 

JurUdieHon. 
i.  pnnnisioT?  noM  wu  dniini  bj  Hugh  M.  Kttrj  and  Patrick  T.  KMrj,  dated  at  PIukMjTille 
WMteippI,  In  fiTor  of  OharlM  A.  L«ao«tf^  pajabla  twelia  montha  after  date,  at  the  Planlera* 
Bank  of  tfatchai  i  it  «u  indorsed  by  Charies  A.  Lacosta  to  the  Faruera'  Bank  of  Henpbia, 
Tnnnnaion ;  haTiag  boeo  protested  for  aao-payment,  the  Fumen'  Bank  of  Hemphia  InitJtuted 
a  init  in  the  droalt  court  of  UlaRlMippI,  against  the  maker*  and  indoreer,  ailing  that  tbej 
wen  dtlaene  of  IteuMMt,  and  that  the  defendanta  were  ottiiena  of  MiMUalppI.    The  aotloa 
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EeuT  Y.  FannerB'  Mid  Merchanta'  Bank, 
vat  against  the  makera  and  iodoner  of  tha  DoCa ;  they  being  joined  in  pureoance  ot  a  Itatuu 
of  UJMiuippi.  of  ]88T,  which  required  tb&t  in  all  nctioas  on  bills  of  aichnage  aod  promiaaor; 
notes,  the  plaintiff  shall  be  compelled  to  sue  the  drawera  and  indoraera,  resident  in  the  atat* 
in  tha  count;  where  the  drawers  lire,  in  n  joint  action ;  Ihie  atatute  had  been  adopted  b;  the 
judge  of  (he  district  of  Misgiasippi,  in  tlie  abecuce  of  the  judge  of  the  supreme  court  aBaigned 
to  that  circuit,  bj  a  rule  of  court ;  and  in  conformitj  with  the  rule,  tbifl  auit  waa  inBtiCuled. 
The  defendants  pleaded  to  the  jurisdiction  of  the  court,  on  the  ground,  that  the  makera  and 
pajee  of  (he  note  were,  when  it  was  made,  citizens  of  Uiaaiasippi ;  and  this  plea  being  over- 
raled,  on  demurrer,  the  oircuit  court,  on  the  failure  of  the  makers  to  plead  over,  and  tba 
failure  of  Lacoate  to  appear,  gave  a  judgment  for  the  plaintiCF. 

This  action  oannol  lie  suatained  in  the  circuit  court,  jointlj  againal  th«  makers  and  indorser  of  the 
note  ;  the  statute  of  Uisaiasippi  is  not  in  force  or  effect  in  the  courts  of  the  Cnited  States  ; 
the  aole  authority  to  regulate  the  practice  of  the  courts  of  the  Unitea  Stales  being  in  congress. 

So  far  as  the  acta  of  oongress  have  adopted  the  forma  of  pruce&s,  and  modea  of  proceeding  and 
pteadinga,  in  tbe  state  courU,  or  bare  authorized  the  courij  thereof  to  adopt  them,  and  tbej 
have  actually  adopted  them,  they  are  obligatory,  and  no  further;  but  no  court  of  the  United 
States  ia  authorized  to  adopt,  by  rule,  any  proriaions  of  state  laws  which  are  repugnant  to, 
or  incompatible  with  the  poeitiTe  enoctmenta  of  congress,  nptHi  the  jarisdiotion,  or  practice,  ot 
proceedings  of  such  conrts.' 

Tbe  law  of  Ifiasiasipp!  in  repugnant  to  tbe  provisions  of  the  act  of  congress  giving  jarisdiction 
to  the  courts  of  the  United  States,  and  organizing  the  courts  of  the  United  States. 

No  suit  against  the  makers  of  the  note  could  be  maiutained  in  the  cireait  court ;  the  lltli  sec- 
tion of  the  judiciary  act  of  1TS9,  allows  suiu  on  promissory  notes  to  be  brought  in  the  courts 
of  the  United  States  in  coses  only  where  the  suit  could  have  been  brought  in  such  court,  if  no 
asaignment  hod  been  made.  The  makera  and  payee  of  the  note  having  been  citizens  of  His- 
^SSippI,  the  circuit  coart  bad  no  jurisdiclion  of  a  suit  against  the  makers ;  between  Lacoete, 
the  indorser,  and  tbe  plaintiffs  below,  it  waa  different;  for  on  hia  indorsement  to  citizens  of 

^  ,  anotber  state,  *he  waa  liable  to  a  suit  by  them  in  the  circuit  court.  But  the  joining 
J  ot  those  who  could  not  be  sued  in  tbe  circuit  court  with  the  indoraer,  made  the  whole 
action  erroneous  ;  it  waa  founded  on  distinct  and  independent  contracts. 

Ebkok  to  the  Cireait  Court  for  tbe  District  of  MiHsissippl.  Iq  the  dis- 
trict ooart  for  the  southern  distriot  of  MiHsiBsippi,  aa  action  was  inslituted 
by  the  President,  Directors  and  Companj'  of  tbe  Farmers*  and  MerchaDts' 
Bank  of  Mempfaia,  cilizena  of  Tennessee,  against  tbe  plaintiffs  in  error,  Hugh 
M.  Keary,  Patrick  F.  Keary  and  Charles  A.  Lacoste,  citizens  of  the  state 
of  Mississippi,  on  a  promissory  note  made  by  Hugh  M.  Keary  and  Patrick 
F.  Keary,  in  favor  of,  and  indorsed  to  the  bank  by,  Charles  A.  Lacoste. 
The  action  was  afterwards  transferred  to  tbe  circuit  court  of  tbe  United 
States  for  the  district  of  Mississippi. 

By  a  statute  of  Mississippi,  Huits  on  promissory  notes  are  prohibited  to 
be  brought  in  any  other  form  than  against  all  the  parties,  drawera  and  in- 
dorsers,  in  a  joint  action  ;  and  the  action  must  be  prosecuted  in  the  county 
in  which  the  drawers  reside.  By  a  rule  of  the  circuit  court,  adopted  by 
the  district  judge,  sitting  in  the  circuit  court,  and  in  the  absence  of  the 
judge  of  the  supreme  court  assigned  to  sit  in  that  oircuit,  the  practice  of 
tlie  courts  of  Mississippi,  in  conformity  with  the  statute,  was  adopted  as  the 
practice  of  the  circuit  court. 

i'rocesB  was  served  on  all  tbe  defendants  ;  and  two  of  the  defendants, 
Hugh  M.  and  I'atriok  F.  Keary,  entered  a  plea  to  tbe  jurisdiction  of  the 
court ;  averring  that  tbe  cause  of  action,  if  any,  accrued  to  the  plaintiffs, 
by  virtue  of  the  promissory  note,  made  payable  to  the  order  of  Charles  A. 
IdicoBte,  and  by  him,  T^acoste,  indorsed  to  the  plaintiffs  ;  and  that,  at  the 

'  Dromgoale  *.  Farmers'  and  Herchants'  Bank,  S  How.  S41. 
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time  of  making  the  aforesaid  note,  and  at  the  time  of  the  oommenoement 
of  the  plaintiffs'  action,  the  said  defendants  and  Charles  A,  Laooste  were 
citizens  and  residents  of  the  said  state  of  Mississippi.  The  plaintiffs  belov, 
the  defendants  in  error,  demurred  to  this  plea,  and  the  oirouit  oourt  sas- 
taiaed  the  demurrer.  The  defendant,  Lacostc,  having  made  default,  and  no 
further  plea  having  been  entered  by  the  other  defendants,  the  ooart  ren- 
dered a  joint  judgment  against  all  the  defendants.  The  defendanta  prose> 
cuted  this  writ  of  error. 


[•H 


*The  ease  was  argued  by  Henderson,  for  the  plaintiffs  in  error  ; 
and  by  Jones,  for  the  defendants. 

Senderson  contended  :  1.  That  the  declaration,  in  joining  the  defend- 
ants, as  makers  and  indorser  of  the  note  sned  on,  and  showing  the  separate 
contracts  aod  undertakings  of  the  makers  and  indorser,  nevortheletts  alleges 
and  claims  a  joint  damage  only  ;  thna  setting  forth  a  defective  cause  of 
action,  not  authorizing  the  judgment  rendered.  2.  The  judgment  of  the 
court  is  rendered  jointly  against  the  defendants  on  separate  contracts  and 
assumpiits,  in  violation  of  the  contracts  declared  on.  9.  There  is  error  in 
this,  that  the  plea  to  the  jurisdiction  of  the  court  sliould  have  been  sus- 
tained ;  and  the  judgment  rendered  is  void  for  want  of  jurisdiction. 

The  obvious  error  in  the  judgment  of  the  circuit  court  was  the  want  of 
jurisdiction  over  the  parties.  The  suit,  pursuing  the  form  of  action  pre- 
scribed by  the  statute  of  Mississippi,  is  against  the  maliers  and  indorser  of 
the  note,  and  there  is  a  general  judgment  against  all.  Tims,  white  no  nglit 
under  the  judiciary  act  of  1780  exists  to  sue  in  the  circuit  court,  the  par- 
ties, whose  only  obligations  were  to  the  indorser  of  the  note,  boih  citizens 
of  Mississppi,  the  court  allow  proceedings  against  them,  because,  by 
the  Mississippi  statute,  the  suit  must  be  against  all  the  parties  ;  and  to  the 
plaintiffs  below,  as  citizens  of  Tennessee,  the  indorser  only  was  answerable 
in  the  circuit  court  of  the  United  States. 

The  rule  of  conrt  which  adopted  the  practice  under  the  Mississippi 
statute,  was  not  authorized  by  the  judiciary  act.  The  courts  of  the  United 
States  have  no  authority  to  make  snob  rules ;  the  power  is  only  in  congress. 
Cited,  2  Laws  United  States,  §  11,  p.  61.  Jurisdiction  cannot  be  given  by 
rules  of  court. 

There  is  also  a  defective  cause  of  action  in  law,  as  set  forth  in  the  de> 
claration,  which  can  authorize  no  judgment  thereon.  The  action  is  joint,  the 
breach  and  damages  complained  of  are  joint,  and  a  joint  judgment  is  there- 
upon rendered.  Whereas,  the  causes  of  action  are  the  separate  liability  of 
makers  and  indorser,  being  contracts  and  assumpsit*  wholly  distinct  and 
independent,  the  respeotive  obligations  of  which  are  violated  by  conjoin- 
ing *them,  and  adjudging  a  joint  responsibility,  different  and  adverse 


to  their  several  undertakings. 


{•82 


Jones,  for  the  defendants  in  error,  maintained  that  the  plea  was  bad, 
and  had  been  properly  overruled  by  the  circuit  court.  That  the  indorse- 
ment of  the  note  was  not,  like  indorsements  in  general,  a  new  cote  hetv/een 
the  indorser  and  the  indorsees  alone,  biU  a  new  note,  in  which  the  makers 
and  indomer  took  the  rtlution  of  j<nnt  promisors  to  (lie  indorsees.  That, 
whatever  he  the  precise  mode  or  form  in  which  the  statute  may  be  held  to 
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have  operated  the  effect  of  joint  liability,  it  hu,  in  operating  that  specific 
effect,  neceasarily  given  to  the  oontraot  of  indonement  the  new  find  enlarged 
effect  of  creating  a  joint  obligation  or  promise,  direct  and  immediate,  from 
the  makers  and  indorser  to  the  indorseea.  That  this  action,  therefore,  is 
not  on  a  mere  assignment  of  the  original  chose  in  aotion  ;  but  substantially 
on  an  original  undertaking,  imposed  by  the  subsequent  contract  of  indorse- 
ment alone.  That,  as  the  jurisdiction  of  the  court  would  have  been  unques- 
tionable, had  a  suit  on  the  indorsement,  between  indorsees  and  indorser, 
been  allowed,  so  it  cannot,  in  any  reaaon,  be  taken  away  by  any  enlarge- 
ment or  modification  of  the  contract  of  indorsement  itself,  oreuted  by  the 
local  law  of  the  state.  This  is  the  only  mode  in  which  the  action  wonid  be 
legal  in  the  state  of  Mlsaissippi.  If  the  point  now  made  by  the  counsel 
for  the  plaintiffs  in  error  is  sustained,  the  jurisdiction  of  the  courts  of  the 
United  States,  in  commercial  cases,  which  were  the  object  of  the  judiciary 
act  of  1789,  will  be  defeated. 

There  is  a  plastic  power  in  courts,  over  commercial  instruments,  under 
anomalous  oiroumstances  of  irregularity  in  their  frame,  so  as  to  mould  them 
to  their  primary  ends  and  purposes.  Thus,  an  indorser  is  held  liable  as  the 
drawer  of  a  new  bill  or  note,  when  upon  no  other  hypothesis  could  any 
aotion  be  framed  on  the  instrument.  The  indorsement,  without  a  prior 
indorsement  of  the  payee,  or  special  indorser,  of  a  bill  payable  to  a  fictitious 
payee,  has  been  held  binding.  A  bill,  or  prior  indorsement,  forged,  or  made 
by  a/eme  covert,  or  an  infant,  has  beeu  held  to  bind  a  subsequent  indorser, 
in  the  hands  of  a  bondjide  holder.  To  these  may  be  added  many  special 
,1  instances,  still  more  anomalous.  *Cbitty  on  Bills,  109, 266, 268, 6'.ie-7, 
->  S84,  588-9;  Bayley  on  Bills,  85;  filyd  on  Bills,  150;  Bviier  v.  Cock*, 
a  Mod.  30  ;  Lambert  V.  Pack,  1  Salk,  127  ;  IRU  v.  Lewis,  Ibid.  132  ;  1  Str. 
441 ;  &ylyn  v.  Adamtoti,  2  Burr.  674  ;  3  East  482  ;  Qibton  v.  Minet,  1  B. 
Bl.  £87;  1  Str.  478  ;  Critehlota  v.  Parry,  2  Camp.  182  ;  2  Bing.  N.  C.  249; 
4  Mass.  2S8  ;  7  Pick.  291 ;  16  Ibid.  S33  ;  Bruah  v.  Reevee,  8  Johns.  439. 

Stoby,  JnsUoe,  delivered  the  opinion  of  the  court. — ^Tbis  is  a  writ  of 
error  to  tbo  circuit  court  of  the  district  of  Mississippi.  The  original  aotion 
is  cunmtpeit  upon  a  promissory  note,  signed  by  Hugh  M.  Eeary  and  Patrick 
F.  Keary,  dated  at  Pinkneyville,  in  the  state  of  Mississippi,  on  the  18th  of 
February  1838,  whereby  (as  the  declaration  alleges)  the  makers  promised, 
twelve  months  after  date,  to  pay  to  Charles  A,  Laooete,  by  the  name  and  de- 
Bonption  of  Briggs,  Lacoste  A  Company,  or  order,  14608.66,  payable  and 
negotiable  at  the  Planters'  Bank  in  Natchez,  and  which  note  was  indorsed 
by  Lacoate,  by  the  name  and  description  of  Briggs,  Lacoste  <&  Company,  to 
the  plaintiffs,  the  Farmers'  and  Merchants'  Bank  of  Memphis.  The  declara- 
tion avers  that  the  plaintiffs  are  citizens  of  Tennessee,  and  that  the  defend- 
ants  are  citizens  of  Missistiippi ;  the  makers  and  the  indorser  being  joined 
in  the  suit.  This  joinder  was  in  pursuance  of  a  statute  of  Mississippi,  of 
the  13th  of  May  1B;!7  (Laws  of  Mississippi  [ediL  1838J  717),  whereby  it  is 
enacted,  "  that  in  all  actions  founded  upon  bills  of  exchange  and  promissory 
notes,  the  plaintiffs  shall  be  compelled  to  sue  the  drawers  and  indorsers, 
living  and  resident  in  this  state,  in  a  joint  action  ;  and  snob  suit  shall  be 
commenced  in  the  county  where  the  drawer  or  drawers  reside,  if  living  in 
the  state  ;  and  if  the  drawer  or  drawers  be  dead,  or  reude  out  of  the  state, 
60 
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the  suit  flhall  be  brought  in  tlie  county  where  the  first  indorser  resides."  It 
seems,  that  this  statnte  had  been  adopted  by  the  district  judge  of  tbe  dis- 
trict of  Miaaimippi,  in  the  absence  of  tbe  judge  of  this  court,  assigped  to 
that  circuit  by  a  rule  of  court;  and  upon  the  footing  of  that  rule,  tbe  present 
Buit  was  brougbt. 

The  makers  of  the  note  pleaded  a  plea  to  the  jurisdiction  of  the  .^ 
*court,  averring  that  the  cause  of  action  accrued  to  the  plaintiffs  by  '^ 
virtue  of  tbe  promissory  note  made  payable  to  and  indorsed  by  Lacoate  to 
tliem  ;  and  that  they,  the  makers,  at  tbe  time  of  making  tbe  note,  and  at 
the  time  of  the  commencement  of  the  action,  were  citizens  and  residents 
of  the  stale  of  Sfississippi.  To  this  plea,  there  was  a  demurrer,  which  upon 
tbe  hearing,  was  overruled,  and  the  makers  assigned  to  plead  over  ;  which, 
having  failed  to  do,  and  Lacoste,  tbe  other  defendant,  having  failed  to 
appear,  judgment  was  finally  rendered  against  all  the  defendants ;  and 
from  that  judgment  the  present  writ  of  error  has  been  brought  to  this 
court. 

The  first  and  main  question  presented  to  a»  for  consideration  is,  whether 
tlie  present  action  is  sustainable  in  the  circuit  court  jointly  against  the 
makers  and  the  indorser,  under  the  circumstances  disclosed  in  the  record. 
In  onr  judgment,  it  is  not.  The  statute  of  Mississippi,  propria  viffore,  is  of 
no  force  or  effect  in  tbe  couits  of  the  United  States,  it  not  being  competent 
for  any  state  legislature  to  regulate  tbe  forms  of  suits  or  modes  of  proceed- 
ing or  pleadings  in  the  courts  of  the  United  States  ;  but  the  sole  authority 
for  this  purpose  belongs  to  the  congress  of  the  United  States.  So  far  as 
the  acts  of  congress  have  adopted  the  forms  of  process,  and  modes  of  pro- 
oeeding  and  pleadings,  in  the  state  courts,  or  have  authorized  the  courts 
thereof  to  adopt  them,  and  they  have  been  aotnalty  adopted,  they  are 
obligatory  ;  but  no  further.  Bat  no  court  of  tbe  United  Statess  is  author- 
ised to  adopt,  by  rule,  any  provisions  of  state  laws  which  are  repugnant 
to,  or  incompatible  with,  tbe  positive  enactments  of  congress  apon  the  sub- 
ject of  tbe  jurisdiction,  or  practice,  or  proceedings  in  such  court. 

It  is  obvious,  that  the  latter  clause  of  the  statute  of  Afississippi  already 
cited,  which  provides  for  the  bringing  of  suits  upon  bills  of  exchange  or 
promissory  notes,  in  tbe  county  where  the  drawers  live,  or,  under  certain 
circumstances,  in  tbe  county  where  the  first  indorser  lives,  is  utterly  incom- 
patible with  and  repugnant  to  the  known  organization  and  jurisdiction  of 
the  courts  of  the  United  States.  Suits  in  these  courts  are,  by  the  judiciary 
act  of  1780,  ch.  20,  §  II,  to  be  brought  in  the  district  whereof  the  defend- 
ant (being  a  oitisen  of  the  United  States)  is  an  inhabitant,  or  in  which  be 
shall  be  found  at  the  time  of  serving  the  writ ;  and  the  'suits  are  ,^ 
cognisable  in  no  other  places  than  those  assigned  for  the  regular  •- 
holding  of  the  terms  of  tiie  courts.  There  is  no  pretence,  therefore,  to  say, 
that  the  circuit  court  could,  by  any  rule,  adopt  the  state  law  upon  this 
subject. 

As  little  real  ground  is  there  for  maintaining,  that  the  court  had  author- 
ity to  adopt  the  other  part  of  the  state  statute,  requiring  that  the  drawers 
and  indorsers  of  bills  of  exchange  and  promissory  notes  should  be  com- 
pellable to  be  joined  by  the  plaintiff  in  a  joint  action.  The  judiciary  act 
of  1789,  ch,  20,  in  the  11th  section,  gives  jurisdiction  to  the  circuit  court  of 
suits  between  a  oitisen  of  the  state  where  the  suit  is  brought,  and  a  citizen 
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of  another  atate  ;  uid,  smong  other  ezceptiosH,  not  applicable  to  the  present 
iuit,  it  excepts  "  any  soit  to  recover  the  contents  of  any  promissory  note,  or 
other  choat  in  a^iim,  in  favor  of  an  assignee,  unless  the  suit  might  have 
'  heen  prosecuted  in  snoh  court,  to  recover  the  coutents,  if  no  aesignmcnt  had 
been  made  ;  except  in  oases  of  foreign  bills  of  exchange."  It  is  plain,  npon 
the  langaage  of  this  clause,  that  as  the  makers  and  the  payee  of  the  promia- 
scry  note  in  this  case,  were  all  oitiEens  of  Mississippi,  no  suit  could  have 
been  maintained  between  them  (the  original  parties)  in  the  circuit  court. 
But  the  same  objection  does  not  apply  to  a  suit  on  the  saroe  note  by  the 
plaintiffs,  as  indorsees,  against  their  immediate  indoraer,  Lacoste  ;  for  there 
is  an  immediate  privity  of  contract  between  them,  and  they  are  citiKens  of 
different  states.  This  was  long  since  settled  by  the  decision  of  this  court, 
in  Tbunff  v.  Sryan,  8  Wheat.  146.  So  tfaat  it  is  manifest,  that  as  between 
the  makers  and  the  plaintiffs,  the  present  suit  is  not  maintainable ;  and  as 
between  the  indorser  and  the  plaintiffs  as  indorsees,  it  is  maintainable,  by 
the  laws  of  the  United  States.  The  result,  therfore,  of  giving  effect  to  the 
statute  of  Hississippi,  and  the  rale  of  the  court  adopting  the  same,  would 
be,  either  that  the  circuit  oonrt,  in  contravention  of  the  express  terms  of 
the  judiciary  act  of  1V89,  ch.  20,  would  be  obliged  to  maintain  juriadictiun 
over  the  makers,  which  is  prohibited  by  that  act,  or  else  would  be  compell- 
able to  surrender  jurisdiction  over  the  indorser,  which  the  same  act  confers 
on  it.  Certainly,  such  a  doctrine  cannot  be  asserted  to  be  well  founded  in 
law.  If  it  were  admitted,  it  would  enable  the  state  legislatures,  by  merely 
changing  the  modes  of  remedial  justice,  or  requiring  different  parties,  uuder 
tggl     different  and  *distinct  contracts,  to  be  joined  in  one  and  the  same  suit, 

-'  to  oust  the  courts  of  the  United  States  of  all  the  legitimate  jurisdic- 
tion conferred  upon  them  by  the  oonstitution  and  the  acts  of  congress. 

For  these  reasons,  we  are  of  opinion,  that  the  present  suit,  so  far  as  it 
respects  the  jurisdiction  of  the  circuit  court  over  the  makers  of  this  note,  is 
ill  founded  ;  and  that  the  plea  of  the  makers  to  the  jurisdiction  is  good  in 
point  of  law  ;  and  that  the  suit  being  a  joint  action,  founded  upon  distinct 
and  independent  contracts,  is  incapable  of  being  sustained  in  tlie  courts  uf 
the  United  States  against  any  of  the  defendants.  The  consequence  is,  that 
the  judgment  must  be  reversed,  and  the  cause  remanded  to  the  ciruiiit 
court,  with  directions  that  the  plaintiffs  take  nothing  by  their  writ. 

This  osnse  oame  on  to  be  heard,  on  the  transcript  of  therecord  from  the 
circuit  court  of  the  United  States  for  the  southern  district  of  Mississippi, 
and  was  argued  by  counsel :  On  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  the  judgment  of  the  said  circuit 
court  in  this  cause  be  and  the  same  is  hereby  reversed  and  annulled  ;  and 
that  this  cause  be  and  the  same  is  hereby  remanded  to  the  said  circuit  court, 
with  directions  to  enter  judgment  for  the  defendants,  in  conformity  to  the 
opinion  of  this  oonrt. 

es 
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*JoHN  OoBDOH,  Plaintiff  in  error,  v.  Jahb6  Longbst,  DofendaDt  id  error, 
Rmvyoal  from,  state  court. 

An  actioD  wu  iostituted  in  th«  clrcait  oourt  ot  Jcffereon  uonntj,  !□  the  state  of  Kentuck;,  hj  % 
citizen  of  that  itate,  nnder  ui  act  ot  tbe  l^lsUtui«  of  Keatuuk;,  agaiuat  a  citizen  of  tha 
atat«  of  PenoBjlTODla,  to  recover  damages,  alleging  the  eame  in  the  declatution  to  be  $1000, 
for  having  taken  on  boaid  ot  the  Bteamboat  Guyandolte,  camTnaodeiJ  bv  liim.  n  stave  belonging 
to  the  plaiDtilT,  from  the  Bborfl  of  Indiana,  on  the  voyage  of  tlie  Htenmboat,  proceeding  up 
the  Ohiorirar,  from  Louiav ills  to  Cincinnati,  The  act  of  the  legiHlature  of  Kentucky  aubjecta  the 
maater  of  a  Bteamboat  to  the  peaallies  created  by  the  law,  wlio  shall  lake  »a  board  the  Bteam- 
boat under  his  command,  a  slave,  froni  the  ehore  of  Ohio,  opposite  to  Kentucky,  in  the  aame 
manner  as  If  he  bad  been  taken  on  board  from  the  Ehores  or  rivers  witbin  the  state.  Ou 
entering  bis  appearaoce,  tbe  defendant  claimed  to  remoTe  the  cause  to  the  circuit  court  of  the 
United  States  for  the  district  of  Kentucky,  he  being  a  citizen  of  Pennsylvania,  and  the  plain- 
titr  a  citizen  of  Kentucky ;  and  offered  to  comply  with  the  requisitions  of  tbe  judiciary  act  of 
1789 ;  tbe  court  rofuMd  to  alioiv  the  removal  of  the  cause ;  deciding  that  it  did  not  appear  to 
its  aalisfaction  that  the  damagea  eioeeded  tCOO.  The  case  went  on  to  trial,  and  the  jury  gave 
a  verdict  for  the  plaintiff  for  fSIiO  ;  and  on  a  vrit  of  error  to  the  court  of  appeals  of  Ken- 
tucky, the  judgment  of  (he  circuit  court  on  the  verdict  nos  affirmed;  before  the  court  of 
appeals,  the  plaintiB  in  error  excepted  to  the  juHsdictioD  of  the  court  of  JelTerBon  eouDty, 
and  also  to  the  constitutionality  of  tbe  law  of  Kentucky  on  ivhich  the  suit  was  founded  :  Bdd, 
that  the  decision  of  tbe  court  ot  appeals  was  erroneous ;  and  the  judgment  of  that  court  was 
reversed. 

It  has  often  been  decided,  that  the  saoi  in  oontroversy  in  a  suit,  is  the  damages  claimed  in 
the  declaration ;  if  the  plaintiff  recover  less  than  f  600,  it  cannot  aJIect  the  jurisdiction  of  the 
court;  a  greater  sum  having  been  claimed  io  his  writ ;  but  iu  such  case,  the  plaintiff  does 
not  recover  his  coats  \  and,  at  the  discretion  of  the  court,  he  may  be  adjudged  to  pay  costs. 

The  damages  claimed  by  tbe  plaintiff  in  his  suit,  give  jurisdiction  to  the  court ;  whether  it  be  an 
original  suit  in  the  circuit  court  of  tbe  Cnited  Stales,  or  brought  there  by  petition  from  a  slate 

The  judge  of  the  state  ooort  to  which  an  application  ts  made  for  the  removal  of  a  cause  into  a 
court  of  tbe  United  States,  mast  exercise  a  legal  discreiioo  sa  to  the  right  claimed  to  remove 
the  cause.  The  defendant  being  entitled  Id  a  right  to  have  the  cause  removed  under  the  law 
of  tlie  United  States,  ou  the  facts  of  tbe  caee,  the  judge  ot  the  state  court  has  no  diftcretlou 
to  withhold  that  riitht. 

The  application  to  remove  tbe  cause  hanng  been  made  in  proper  form,  and  no  objection  baving 
been  made  to  the  facts  on  which  it  was  founded,  it  was  the  duty  of  tbe  slate  court "  to  proceed 
no  further  in  the  cause  ;"  end  every  step  subsequently  taken  in  the  eiercise  of  a  jurisdiction 
in  the  case,  wliether  in  the  same  court,  or  in  Ihe  court  of  appeide,  was  roroin  nonjwlit*. 

One  great  object  in   the  establishment  of  the  courts  of  the   United    Btates,  and  regulating 
'their  jurisdiction,  was  to  have  a  tribunal  in  each  state,  presumed  Io  be  free  from  looal     |.,^ 
ioflucDce;  aud  to  which  all  who  were  non-residents  or  aliens  might  resort  tor  legal     '' 
redress  ;  and  this  object  would  be  defeated.  If  a  state  judge,  in  the  exercise  of  liia  disoretion, 
may  den;  to  the  party  entitled  to  it,  a  removal  of  the  cause. 

Ebbob  to  the  Court  of  Appeals  of  the  state  of  KetitDcky,  In  the  Jeffer- 
lion  circuit  court  of  the  state  of  Kentucky,  James  Longest,  of  the  state  of 
Kentucky,  instituted  an  action  against  John  Gordon,  to  recover  the  value 
of  a  certain  slave  belonging  to  him,  which  John  Gordon,  who  was  commander 
of  tbe  Bteamboat  Guyandotte,  then  proceeding  from  Louisville,  up  the  Ohio 
river,  to  Cincinnati,  was  alleged  to  have  taken  on  board  the  Oyandotte, 
from  the  Indiana  shore  or  side  of  the  Ohio,  as  a  passenger  to  Cincinnati. 

John  Gordon  was  a  citizen  of  the  state  of  Pennsylvania  ;  and  proceeding 
acoording  to  the  provisions  of  tbe  judiciary  act  of  1789,  he  claimed  before 

■  Tbe  pblntUr  oauxit  defeat  the  right  o(  re-    of  damages  claimed.     Eaaowe  >.  Haitltl,  II 
t  nduclng  the  amount    Bow.  1S8. 
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the  circuit  ooart  of  Jefferson  oonnty,  to  remove  the  c»ub«  to  the  circuit  oonrt 
of  the  United  States  for  the  district  of  Kentuckj.  The  declaration  filed  in 
the  oase,  in  the  Jefferson  circuit  court,  claimed  damages  in  $1000.  The 
circuit  court  decided,  that  it  did  not  appear  that  the  amount  in  controversy 
in  the  suit  exceeded  (SOO,  exclusive  of  oosts ;  and  refused  to  allow  the 
removal  of  the  cause  to  the  circuit  court  of  the  United  States.  The  case 
came  on  for  trial  on  the  2lBt  day  of  March  1838  ;  and  a  jury  gave  a  verdict 
for  the  plaintiff,  for  t6S0,  on  which  judgment  was  entered  for  the 
plaintiff. 

On  the  trial,  the  defendant  asked  the  court  to  instruct  the  jory — 

1.  That  so  much  of  the  act  entitled  "  an  act  to  amend  an  act  to  prevent 
masters  of  vessels  and  others  from  employing  and  removing  persons  of 
color  from  this  state,"  approved  February  13th,  1828,  as  is  in  the  following 
words,  to  wit :  "Be  it  further  enacted,  that  the  liahilitiea  under  the  said  act 
shall  accrue,  whenever  the  person  of  color  shall  be  taken  on  board  any 
steam-vessel,  from  the  shore  of  the  Ohio  river,  opposite  the  state,  to  the 
same  extent  as  if  they  were  taken  on  ttoard  from  the  shores  or  rivers  within 
the  state,"  is  not  within  the  constitutional  power  of  the  legislature 
•aai     *''^^  ^^^  state  of  Kentucky,  under  the  constitution  of  the  United 

*'*'-l     Sutes. 

2.  That  under  the  oonstitutioo  and  laws  of  the  United  States,  a  steam- 
boat-captain navigating  the  Ohio  river,  is  not  guilty  of  a  breach  of  duty, 
by  taking  persons  of  color  from  the  Indiana  shore,  and  transporting  them 
in  their  steamboats  ;  provided  such  captain  shall,  in  good  faith,  believe  snch 
persons  of  color  are  free  ;  and  that  the  act  of  the  Kentucky  legisUture,  if  to 
the  contrary,  is  unconstitutional  and  void. 

3.  If  the  jury  believe  from  the  evidence,  that  the  negro  was  taken  from 
the  Indiana  shore  by  the  plaintiff,  in  good  faitb,  believing  him  to  be  free, 
and  that  he  was  taken  by  the  plaintiff  as  a  passenger,  in  the  navigation  of 
his  boat ;  that  in  such  case,  the  jury  ought  to  find  for  the  defendant  the 
issue  in  the  case. 

4.  That  although  persons  of  color  in  Kentucky  are  in  law  presumed  to 
be  slaves,  they  are  in  Indiana  presumed,  primd/acie,  to  be  free ;  and  if  the 
plaintiff  took  the  slave  from  the  Indiana  shore,  in  good  faith,  and  under 
the  belief  that  he  was  free,  and  that  he  was  taken  by  the  defendant,  as  a 
passenger,  in  the  navigation  of  tfae  said  boat ;  that  in  snch  case,  the  jury 
ought  to  find  for  the  defendant 

5.  That  if  the  defendant  was  a  citizen  of  the  state  of  Ohio,  residing 
there,  and  the  steamboat  Guyandotte,  of  wfaicb  he  was  commander,  did 
belong  to  the  port  of  Cincinnati  in  said  state ;  and  the  negro  Jim  did  come 
on  board  said  boat,  at  the  Indiana  shore  of  the  Ohio  river,  and  the  said 
Gordon  acted  in  good  faith,  and  did  not  know  that  the  said  negro  Jim  was 
a  slave,  that  then  he  is  not  liable  to  pay  damages  to  the  plaintiff,  for  having 
permitted  the  said  slave  to  come  on  board  the  boat  and  having  taken  him 
on  board  said  boat  to  Cincinnati,  in  the  state  of  Ohio. 

6.  That  if  the  jury  believe  from  the  evidence,  that  the  slave  Jim  was 
taken  on  board  the  G-uyandotte,  from  the  state  of  Indiana,  the  plaintiff  can- 
not  recover  in  this  action. 

1.  If  the  jury  believe  from  the  evidence,  that  the  defendant,  in  the 
Dsvigation  of  his  boat,  took  the  slave  in  the  declaration  mentioned,  from 
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tbe  Indiaoa  shore,  believing  him  to  be  free,  aod  that  slave  was,  at  the  time, 
a  rucaway  slave  of  plaintiff,  in  that  caae  tbey  find  for  defendant. 

•8.  Tbat  to  enable  the  plaintiff  to  recover  in  this  action,  the  jury   r^^^^ 
must  believe  that  the  defendant  took  plaintifTe  slave  from  Louisville,   ^ 
or  from  the  Kentucky  shore.     The  court  refused  to  give  those  instractioiM. 

On  the  motion  of  the  counsel  for  the  plaintiff,  the  court  instrnoted  tbe 
jury,  that  if  tbey  fonnd  from  the  evidence,  that  the  defendant  was  master 
of  the  steamboat  Gnyaudotte,  put  out  bis  yawl,  when  opposite  to  Jefferson* 
rlllc,  in  the  state  of  Indiana,  took  the  plaintiff's  negro  on  board,  and  carried 
him  to  Cincinnati,  in  the  state  of  Ohio,  and  that  he  waa  lost  to  the  plaintiff, 
tbe  defendant  was  liable  in  this  action ;  and  they  ought  to  find  for  tbe 
plaintiff  all  tbe  damages  be  bad  sustained. 

To  which  opinions  of  the  court,  in  n-fusing  to  give  the  inetractiona 
asked,  and  in  giving  the  instructions  for  the  plaintiff,  the  defendant  excepted  ; 
and  he  prayed  an  appeal  to  tbe  court  of  appeals  of  the  state  of  Keutncky. 
Before  the  court  of  appeals,  the  appellant  assigned  for  error,  among  others, 
the  following : 

1.  Tbe  court  erred  in  refusing  to  remove  this  cause  to  the  federal  court, 
upon  tbe  petition  of  tbe  appellant,  filed  on  his  first  entering  his  appearance 
to  the  suit.  Tbe  appellant  claims  that  he  had  a  right  to  a  trial  in  the 
United  States  court,  and  that  the  whole  proceedings  in  this  cause,  sabse- 
qaent  to  the  application  to  remove,  are  against  law. 

2.  The  circuit  court  erred  in  each  and  every  instruction  given  on  the 
trial,  at  the  instance  of  the  plaintiff. 

8.  The  court  erred  in  refusing  to  give  eaoh  and  every  instmotion  asked 
by  the  appellant,  Gordon,  on  the  last  trial. 

4.  The  circuit  coart  has,  in  violatiuu  of  the  constitution  of  tbe  United 
States  and  of  an  act  of  congi-ess,  clung  to  a  jurisdiction  that  did  not  rigbt- 
f nlly  belong  to  a  state  court,  and  on  the  trial  of  the  cause,  given  instructioDS 
in  violation  of  tbe  constitution  of  the  United  States,  and  the  appellant  relies 
upon  each  and  every  article  of  the  constitution  of  the  United  States  for  a 
reversah 

The  court  of  appeals  affirmed  the  judgment  of  the  cironit  court,  and  the 
plaintiff  in  that  court  prosecuted  this  writ  of  error. 


*The  case  was  argued  by  Crittenden,  for  the  plaintiff  in  error ; 
£enton  appeared  for  tbe  defendant. 


(•101 


The  opinion  of  the  court  was  given  on  the  first  exception  to  the  decision 
of  the  court  of  appeals  of  the  state  of  Kentucky  ;  and  on  no  other  question 
in  this  case.  Tbe  argument  of  tbe  counsel  for  the  plaintiff  in  error,  on  tbe 
other  exceptions,  is,  therefore,  omitted. 

Crittenden  contended,  tbat,  by  tbe  lltband  12th  sections  of  the  judioiar7 
act  of  1789,  the  plaintiff  in  error  bad  a  right  to  a  trial  before  a  court  of  tbe 
United  States.  The  statute  gives  the  right  to  remove  a  cause  from  a  state 
court  to  a  federal  court,  if  the  defendant  is  a  citizen  of  another  state  from 
that  in  which  the  suit  may  be  brought ;  when  the  value  in  controreny 
exceeds  $600.  The  plainiilTa  declaration  claims  damages  to  the  amount  of 
tlOOO,  and  the  verdict  waa  for  tOfiO.  Tlie  act  of  congress  says,  that  when 
it  sboU  appear  to  the  satisfaction  of  the  court,  tbat  the  sum  or  valae  in 
16  Pwr.—ti  « 
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controreny  exceeds  tfiOO,  the  cause  may  be  removed  to  the  oirouit  court ; 
if  the  qacetion  of  the  amouDt  in  controversy  is  left  to  the  deoiaion  of  the 
court  exclusively,  there  Is  an  end  of  the  case  for  the  plaintiff  in  error.  Bat 
if  it  WM  to  be  settled  on  evidence  satiBfactory  to  the  jadicial  eye,  here  was 
that  evidence,  ample  and  sufficient  to  satisfy  the  judge.  The  damages  laid 
in  the  declaration,  showed  the  claim  of  the  plaintiff  to  be  tlOOO.  This  was 
ooDolnaive  in  favor  of  the  plaintiff  in  error. 

MoLkam,  Justice,  delivered  the  opinion  of  the  court. — This  is  a  writ  of 
error  to  the  court  of  appeals  of  the  state  of  Kentucky,  nnder  the  2Sth  sec- 
tion of  the  judiciary  act  of  1789.  An  action  was  commenced  in  the  circuit 
court  of  Kentucky,  by  the  defendant  in  error,  against  the  plaintiff,  to  recover 
the  value  of  a  certain  slave  which  the  defendant  took  on  board  a  steamboat, 
at  Louisville,  of  which  he  was  master,  as  a  passenger  ;  and  conveyed  him 
*1021  <*"''<*' t'^^  B^^ 'Q  violation  of  the  statutes  of  Kentucky.  *By  an 
■'  act  of  the  Kentucky  legislatun)  of  1824,  to  prevent  the  escape  and 
removal  of  slaves,  the  masters  ol  vessels,  &o.,  receiving  slaves  on  board, 
and  removing  them  from  that  state,  were  made  liable  to  the  owners  of  such 
slaves  for  any  loss  they  might  sustain  thereby.  And  by  a  subsequent  act 
of  1826,  it  was  enacted,  that  the  liabilities  under  the  first  act  "  shall  accrue, 
whenever  the  persons  of  color  shall  be  taken  on  board  any  steam-vessel  from 
the  shores  of  the  Ohio  river,  opposite  the  state,  to  the  same  extent  as  if 
they  were  taken  on  board  from  the  shores  or  rivers  within  the  state," 

On  entering  his  appearance,  the  defendant  filed  his  petition  to  remove 
the  cause  to  the  circuit  court  of  the  United  States  for  the  district  of  Ken- 
tuoky,  on  the  gronnd,  that  he  was  a  citizen  of  Peonsylvania,  and  the  plain- 
tiff a  citizen  of  Kentucky;  and  the  defendant  offered  to  give  bond  and 
security  according  to  law.  The  citizenship  of  the  parties,  as  alleged,  was 
admitted  ;  but  the  plaintiff  objected  to  the  removal,  and  the  court  decided 
it  did  not  appear  to  its  satisfaction,  that  the  amount  in  controversy  exceeded 
tSOO,  exclusive  of  costs,  and  on  that  ground  refused  the  prayer  of  the  peti- 
tion. After  the  rejection  of  his  petition,  the  defendant  pleaded  not  guilty  ; 
and  a  jury,  being  called  and  sworn,  found  the  defendant  guilty,  and  assessed 
the  plaintiff's  damages  at  t420,  on  which  verdict  a  judgment  was  entered. 

During  the  trial,  several  exceptions  were  taken  to  the  rulings  of  the 
court,  which  it  is  not  oeceBsary  now  particularly  to  notice.  On  these  excep- 
tions, a  writ  of  error  was  taken  to  the  court  of  appeals.  Several  errors 
were  assigned  in  that  court,  on  which  a  reversal  of  the  judgment  of  the 
circuit  conrt  was  prayed.  Among  others,  was  one  that  the  court  erred  in 
overruling  the  application  to  remove  the  cause  to  the  circuit  court  of  the 
United  States.  The  court  of  appeals  reversed  the  judgment,  on  the  ground 
that  the  plaintiff  was  only  entitled  to  recover  the  damages  he  had  actually 
sustained  by  the  act  of  the  defendant,  which  was  not  in  accordance  with  the 
instruction  to  the  jury  by  the  circuit  court.  The  cause  was  remanded  to 
the  court  below  for  further  proceedings.  A  jury  being  again  called  to  try 
*103l  *'^^  cause,  found  the  *defendant  guilty,  and  assessed  the  plaintiff's 
-'  damages  at  1660,  Judgment  was  entered  upon  this  verdict,  and  the 
cause  was  again  removed  to  the  court  of  appeals,  by  a  writ  of  error,  on 
certain  exceptions  taken  at  the  trial.  Among  the  other  errors  again  assigned 
in  the  court  of  appeals,  was  tfae  refusal,  by  the  circuit  court,  to  permit  the 
66 
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oanse  to  be  removed  to  the  oircnit  court  of  the  United  States.     The  oonrt 
of  appeals  affirmed  the  judgment ;  and  the  canae  is  DOW  bronght  here,  by  a 
Trit  of  error,  from  that  court. 

It  is  unneoessary  to  notice  the  other  qaestions  raised  by  the  exoeptions, 
as  the  judgment  of  this  court  must  turn  upon  the  overruling,  by  the  state 
court,  of  the  applicaliou  of  the  defendant  for  the  removal  of  the  cause  to 
the  federal  court.  In  their  opiuiOD,  the  court  of  appeals  did  not  notice  this 
point,  although  it  was  assigned  for  error  ou  each  of  the  ivrits  of  error  which 
were  prosecuted  before  that  court. 

The  12th  section  of  the  judiciary  act  of  1788  provides,  "that,  if  a  suit 
be  oommeuced  in  any  state  oonrt  against  an  alien,  or  by  a  citisen  of  the 
state,  is  brought  against  a  citizen  of  another  state,  and  the  matter  in  dis- 
pute exceeds  the  sum  or  value  of  (SOO,  isxclusive  of  costs,  to  be  made  to 
appear  to  the  satisfaction  of  the  court,  and  the  defendant  shall,  at  the  time  of 
entering  bis  appearance  in  such  state  court,  file  a  petitiou  for  the  removal 
of  the  cause  for  trial  into  the  next  circuit  court,  to  be  held  in  the  district 
where  the  suit  is  pending  ;  and  offer  good  and  sufficient  surety  for  bis  enter- 
ing in  such  court,  on  the  first  day  of  its  session,  copies  of  said  process 
against  him,  and  also  for  bis  then  appearing  and  entering  special  bail  in  the 
cause,  if  special  bail  was  originally  requisite  therein,  it  shall  then  be 
the  duty  of  the  state  court  to  accept  the  surety,  and  proceed  no  further  in  the 
cause." 

In  the  declaration,  the  plaintiff  laid  his  damages  at  the  sum  of  llOOO, 
and  this  was  the  amount  named  in  the  writ.  Under  the  above  section,  it 
roust  be  made  to  appear  to  the  satisfaction  of  the  state  court,  that  the 
defendant  is  an  alien,  or  a  citizen  of  aome  other  state  tbaa  that  in  which 
suit  is  brought ;  and  that  the  matter  in  controversy,  exclusive  of  costs, 
exceeds  the  sum  of  tSOO.  *It  being  admitted  on  the  record,  that  r|,,^, 
the  defendant  was  a  citizen  of  Pennsylvania,  and  the  plaintiff  a  cit-  L 
izen  of  Ken tuc Icy,  the  only  question  before  the  coart  was  the  amount  in  dis- 
pute. The  damages  claimed  in  the  writ  and  declaration  were,  unquestion- 
ably, the  sum  in  controversy.  This  iB  not  an  open  question.  It  has  been 
often  decided,  that  if  the  plaintiff  Hhall  recover  less  than  tSOO,  it  caunot 
affect  the  jurisdiction  of  the  court  ;  a  greater  sum  being  claimed  in  bis  writ. 
But  in  such  case,  the  plaintiff  does  not  recover  his  costs ;  and  at  the  dis- 
cretion of  the  court,  he  may  be  adjudged  to  pay  costs. 

The  damages  claimed  by  tho  plaintiff  in  his  writ,  gives  jurisdiction  to 
the  oonrt,  whether  it  be  an  original  suit  In  the  circuit  court  of  the  United 
States,  or  brought  here  by  petition  from  a  state  court.  From  the  decision 
of  the  state  judge,  ho  seemed  to  consider  the  application  for  the  removal  of 
the  cause  as  a  matter  to  be  decided  by  his  discretion.  But  he  must  exer- 
cise a  legal  discretion.  The  defendant  was  entitled  to  a  right  under  the 
law  of  the  United  States  ;  and  on  the  facts  of  the  case,  the  judge  had  no 
discretion  to  withhold  that  right.  No  objection  can  be  made  to  the  form 
of  the  application,  nor  to  the  facts  on  which  it  was  founded.  This  being 
clear  in  the  language  of  the  above  act,  it  was  the  duty  of  the  state  court 
"  to  proceed  no  further  in  the  cause."  And  every  step  consequently  taken, 
in  the  exercise  of  a  jurisdiction  in  the  case,  whether  in  the  same  oonrt  or  in 
the  court  of  appeals,  was  coram  nonjudice. 

This  is  the  first  instance  known  to  us,  in  which  a  state  court  has  refused 
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controversy  exceeds  tfiOO,  the  cause  may  be  removed  to  the  oironit  court ; 
if  the  qaeation  of  the  amoant  in  controversy  is  left  to  the  decision  of  the 
court  exclusively,  there  is  an  end  of  the  case  for  the  plaintiff  in  error.  Bnt 
if  it  was  to  be  settled  on  evidence  satisfactory  to  the  jadioisl  eye,  here  was 
that  evidence,  ample  and  sufficient  to  satisfy  the  judge.  The  damages  laid 
in  the  declaration,  showed  the  claim  of  the  plaintiff  to  be  (1000.  This  was 
conolnsive  id  favor  of  the  plaintiff  in  error. 

MoLsAS,  Jnatioe,  delivered  the  opinion  of  the  conrt. — This  is  a  writ  of 
error  to  the  court  of  appeals  of  the  state  of  Kentucky,  ander  the  25th  sec- 
tion of  the  jndioiary  act  of  1T89.  An  action  was  commenced  in  the  circnit 
court  of  Kentucky,  by  the  defendant  in  error,  against  the  plaintiff,  to  recover 
the  value  of  a  certain  slave  which  the  defendant  took  on  board  a  steamboat) 
at  Louisville,  of  which  be  was  master,  as  a  passenger ;  and  conveyed  him 
*1021  °^^  '^^  ^^^  state,  in  violation  of  the  statutes  of  Kentucky.  *By  an 
-*  act  of  the  Kentucky  legislature  of  1824,  to  prevent  the  escape  and 
removal  of  slaves,  the  masters  ol  vessels,  &o.,  receiving  slaves  on  board, 
and  removing  them  from  that  state,  were  made  liable  to  the  owners  of  euob 
slaves  for  any  loss  they  might  sustain  thereby.  And  hy  a  subsequent  act 
of  1828,  it  was  enacted,  that  the  liabilities  under  the  first  act  "  shall  accrue, 
whenever  the  persons  of  color  shall  be  taken  on  board  any  steam-vessel  from 
the  shores  of  the  Ohio  river,  opposite  the  state,  to  the  same  extent  as  if 
they  were  taken  on  board  from  the  shores  or  rivers  within  the  state." 

On  entering  his  appearance,  the  defendant  filed  his  petition  to  remove 
the  cause  to  the  oircait  court  of  the  United  States  for  the  district  of  Keo- 
taoky,  on  the  ground,  that  he  was  a  citizen  of  Pennsylvania,  and  the  plain- 
tiff a  oilizen  of  Kentucky ;  and  the  defendant  offered  to  give  bond  and 
security  according  to  law.  The  citizenship  of  the  parties,  as  alleged,  wsh 
admitted  ;  but  the  plaintiff  objected  to  the  removal,  and  the  court  decided 
it  did  not  appear  to  its  satisfaction,  that  the  amount  in  controversy  exceeded 
$S00,  exclusive  of  costs,  and  on  that  ground  refused  the  prayer  of  the  peti- 
tion. After  the  rejection  of  his  petition,  the  defendant  pleaded  not  guilty ; 
and  a  jury,  being  called  and  sworn,  found  the  defendant  guilty,  and  assessed 
the  plaintifTs  damages  at  (420,  on  which  verdict  a  judgment  was  entered. 

During  the  trial,  several  exceptions  were  taken  to  the  rulings  of  the 
court,  which  it  Is  not  necessary  now  particularly  to  notice.  On  these  excep- 
tions, a  writ  of  error  was  taken  to  the  court  of  appeals.  Several  errors 
were  assigned  in  that  court,  on  which  a  reversal  of  the  judgment  of  the 
oireuit  conrt  was  prayed.  Among  others,  was  one  that  the  conrt  erred  in 
overruling  the  application  to  remove  the  cause  to  the  cironit  conrt  of  the 
United  States.  The  court  of  appeals  reversed  the  judgment,  on  the  ground 
that  tbe  plaintiff  was  only  entitled  to  recover  the  damages  he  had  actually 
sustiuned  by  the  aot  of  the  defendant,  which  was  not  in  accordance  with  the 
instmotioD  to  the  jury  by  the  circuit  court.  The  cause  was  remanded  to 
the  conrt  below  for  further  proceedings.  A  jury  being  again  called  to  try 
*10Sl  *^°  o&OM,  foaod  tbe  'defendant  guilty,  and  assessed  the  plaintiff's 
-*  damages  at  $050.  Judgment  was  entered  upon  this  verdict,  and  tbe 
oanse  was  again  removed  to  the  court  of  appeals,  by  a  writ  of  error,  on 
certain  exoeptions  taken  at  the  trial.  Among  the  other  errors  again  assigned 
in  the  conrt  of  appeals,  was  tbe  refusal,  by  the  circuit  court,  to  permit  the 
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oaaa«  to  be  removed  to  the  oircait  ooort  of  the  Utiited  States.    The  oonrt 
of  appeals  aflirmed  the  jadgmeut ;  and  the  caase  it  now  brought  here,  by  a 
writ  of  error,  from  that  court. 

It  is  aaneoessaiy  to  notice  the  other  qnestioDS  raised  by  the  exceptions, 
as  the  judgment  of  tbis  court  must  turn  upon  the  overruling,  by  the  state 
court,  of  the  appiicaLioii  of  the  defendaat  for  the  removal  of  the  oaage  to 
the  federal  court.  In  their  opiuiou,  the  court  of  appeals  did  not  notice  this 
point,  although  it  was  assigned  for  terror  on  each  of  the  vrits  of  error  which 
were  prosecuted  before  that  court. 

The  12th  section  of  the  judiciary  act  of  1789  provides,  "  that,  if  a  suit 
be  oommeDced  in  any  state  court  against  an  alien,  or  by  a  citizen  of  the 
state,  is  brought  against  a  citizen  of  another  atate,  and  the  matter  in  dis- 
pute exceeds  the  sum  or  value  of  t6U0,  exclusive  of  costs,  to  be  made  to 
appear  to  the  satisfaction  of  the  court,  and  the  defendant  shall,  at  the  time  of 
eatering  his  appearance  in  snch  state  conrt,  file  a  petition  for  the  removal 
of  the  cause  for  trial  into  the  next  circuit  court,  to  be  held  in  the  district 
where  the  suit  is  pending  ;  and  offer  good  and  sufficient  surety  for  his  enter- 
ing in  such  court,  on  the  first  day  of  its  session,  copies  of  said  process 
against  him,  and  also  for  his  then  appearing  and  entering  special  bait  in  the 
cause,  if  special  bail  was  originally  requisite  therein,  it  shall  then  be 
the  duty  of  the  state  court  to  accept  the  surety,  and  proceed  do  further  in  the 
oanse." 

In  the  declaration,  the  plaintiff  laid  his  damages  at  the  sum  of  $1000, 
and  this  was  the  amount  named  in  the  writ.  Under  the  above  seotion,  it 
mnst  be  made  to  appear  to  the  satisfaction  of  the  state  court,  that  the 
defendant  is  an  alien,  or  a  citizen  of  some  other  state  than  that  in  which 
suit  is  brought ;  and  that  the  matter  in  controversy,  exoluaive  of  costs, 
exceeds  the  sum  of  1500.  'It  being  admitted  on  the  record,  that  r»,-. 
the  defendant  was  a  citizen  of  Pennsylvania,  and  the  plaintiff  a  cit-  I- 
izen  of  Kentucky,  the  only  question  before  the  court  was  the  amount  in  dis- 
pute. The  dami^es  claimed  in  the  writ  and  declaration  were,  unquestion- 
ably, the  enm  in  controversy.  This  is  not  an  open  question.  It  has  been 
often  decided,  that  if  the  plaintiff  shall  recover  less  than  tSOO,  it  cannot 
affect  the  jurisdiction  of  the  court ;  a  greater  sum  being  claimed  in  his  writ. 
But  in  such  case,  the  plaintiff  doen  not  recover  his  costs  ;  and  at  the  dis- 
cretion of  the  court,  he  may  be  adjudged  to  pay  costs. 

The  damages  claimed  by  the  plaintiff  in  his  writ,  gives  jurisdiotioD  to 
the  court,  whether  it  be  an  original  suit  in  the  circuit  court  of  the  Uuited 
States,  or  brought  here  by  petition  from  a  state  court.  From  the  decision 
of  the  state  judge,  he  seemed  to  coniiider  the  application  for  the  removal  of 
the  cause  as  a  matter  to  be  decided  by  his  discretion.  But  he  mnst  exer- 
cise a  legal  discretion.  The  defendant  was  entitled  to  a  right  under  the 
law  of  the  United  States  ;  and  on  the  facts  of  the  case,  the  judge  had  no 
discretion  to  withhold  that  right.  No  objection  can  be  made  to  the  form 
of  the  application,  nor  to  the  facte  on  which  it  was  founded.  Tbis  being 
clear  in  the  language  of  the  above  act,  it  was  the  duty  of  the  state  court 
"  to  proceed  no  further  in  the  cause."  And  every  step  conseqnently  taken, 
Id  the  exercise  of  a  jurisdiction  in  the  case,  whether  in  the  same  court  or  in 
the  oonrt  of  appeals,  was  coram  nonjudice. 

This  is  the  first  instance  known  to  us,  in  which  a  slate  court  has  refused 
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to  a  party  a  right  to  remove  hU  cause  to  the  circuit  court  of  the  Uoited 
States.  And  it  is  impossible  to  conueive  of  a  caae,  in  which  the  right  of 
removal  could  be  more  unquestionable  than  in  this  case.  One  great  object 
in  the  eetabiishmenl  of  the  oourU  of  the  United  States  and  regnlating  their 
jurisdiction  was,  to  have  a  tribunal  in  each  state,  presumed  to  be  free  from 
local  influence  ;  and  to  which  all  who  were  noo-resldenta  or  aliens  might 
resort  for  legal  redress.  But  this  object  would  be  defeated,  if  a  state  judge, 
in  the  exercise  of  his  discretion,  may  deny  to  the  party  entitled  to  it,  a 
removal  of  his  canse. 

A  more  summary  remedy  might  have  been  pursued  by  the  defendant 
^  .  than  the  one  which  this  court  can  now  give  to  him.  *But  the  cause 
■I  being  brought  before  us,  through  the  supremo  conrt  of  the  state,  we 
reverse  the  judgment  of  affirmance  by  that  court,  and  direct  the  cause  to  be 
remanded,  with  instructions  that  it  shall  be  transmitted  to  the  circuit  court 
of  the  state  ;  which  shall  be  directed  to  enter  an  allowance  of  the  pe- 
tidoD  of  the  defendant  for  the  removal  of  the  cause  to  the  circuit  court  of 
the  TTnited  States  for  the  district  of  Kentucky,  nunc  pro  tunc. 

Judgment  reversed. 

•mm  *^^^^  ToMPKiMB,  sprviving  partner  of  Jobs  Tompkins  and  Adam 
-I  Hdbbat,  trading  under  the  firm  of  Toupkihs  &  Mijbbat, 

Oomplainaota  and  Appellants,  v.  Lbohabd  Whbklicb  H  al., 
Defendants. 

Auignrnmitfor  the  henejU  of  creditora. 

A  blU  tOMt  wdde  •  deed  of  ituignment,  made  bjao  iiualTent  debtor,  for  the  purpose  of  sectirliiit 
the  pijmMit  of  his  debla  to  certuD  eDumerated  oreditors,  to  the  eicEuBion  of  tbe  oomptainuit, 
mlM  ■  eraditor  ol  tbe  tsaignor,  and  of  othcra. 

A  debtor  maj  lawCuUj  applj  hie  propertf  to  the  pKjment  of  tbe  debts  of  each  creditors  u  he 
msj  abooM  to  prefer ;  mnd  be  may  elect  tbe  time  «bea  it  !■  to  be  done,  lo  as  to  moke  it 
eSectuel ;  auch  preferenoe  must  Decessarily  operate  to  tlie  prejudice  of  orediton  not  prorided 
for,  Knd  cannot  fumiab  anj  STideoce  of  fraadulent  intention.  Uarburj  «.  Brooks,  7  Wheat. 
SM,  and  tl  Ibid.  7S,  cited. 

Wlien  ■  deed  of  aMignmeat  is  absolute  upon  its  face,  without  any  condition  whatever  attaclied 
to  It,  and  la  for  tbe  tnoeflt  of  the  grantses,  the  presuoiption  ol  law  is,  that  Ibe  graDteee 
accepted  the  dead.' 

The  ddiTCTj  of  a  deed  of  auignment  for  the  benefit  of  oreditors,  to  the  olerk,  l«  be  recorded, 
maj  be  considered  u  a  deliver;  to  a  stranger  for  the  use  of  the  creditors ;  there  being  no 
eondition  annexed  to  the  axsignment,  making  it  an  escniw.' 

After  the  assiBoioeat,  tbe  creditors  for  whose  benefit  tbe  same  was  made,  neglected  to  appoint 
•n  agent  or  trustee  to  execute  It,  and  the  property  assigned  remt^ned  in  the  hands  of  the 
■Mignor;  tlie  propertj  oousisted  principally  of  cAom  ih  actum,  which  the  aseignor  went  on  to 
e<dlect,  and  divided  the  proceeds  among  Itie  creditors,  under  the  asaignment ;  no  one  of  liie 
creditors  wa«  ditutiafied  ;  and  al  an;  time,  the  creditors  could  have  takoi  the  property  out «( 
the  handa  of  the  assignor ;  HM,  that,  leaWng  the  property  in  the  hands  of  tbe  assignor,  under 
these  ciniumstances,  did  not  affect  the  aaignment ;  or  give  a  right  to  a  creditor  not  preferred 
by  it,  to  set  it  a»de. 

Appsal  from  the  Circuit  Court  of  Kentucky.    In  the  circuit  oonrt  of 
Kentucky,  a  hill  was  filed,  on  the  equity  side  of  tbe  court,  for  the  parposa 

■  Halsey  b.  Fairbanks,  4  Hasan  aoe ;  Lawreno*  *.  Davis,  S  Iteima  177. 
*JMUS>.aieeiMr,  SH.  T.  Leg.  Obs.  Ill 
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of  wtting  aside  a  deed  of  assignment  or  mortgage  made  by  Leonard  Whee- 
ler, for  the  purpose  of  securing  certain  of  his  creditors,  in  preference  to  the 
eomplainant,  who  was  also  a  creditor. 

At  the  November  term  1837,  of  the  circuit  court,  the  complainants  had 
obtained  certain  judgments  against  the  defendant  Wheeler  ;  and  on  the 
application  of  the  defendant,  it  was  agreed,  that  no  executions  should  be 
issued  upon  those  judgments  uutil  February  1838.     The  debt  on  which  the 
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judgments  had  been  ^obtained  amounted  to  $12,000,  which  had  been 
purchased  by  the  plaintiffs  for  (1000  ;  the  defendant  having  failed  in 
1814,  and  this  being  one  of  tbe  debts  due  by  him  at  the  time  of  his  failure. 
He  afterwards  entered  into  buainees  in  Kentucky,  uontracted  a  large  amount 
of  debts,  and  obtained  some  property. 

Five  days  before  tbe  time  when  the  complainant  had  a  right  to  issue 
execution  on  the  judgments,  Leonard  Wheeler  eneonted  a  general  assign- 
ment or  mortgage  of  all  his  property.  Tbe  assignment  provided  for  tbe 
payment,  in  tbe  first  place,  of  all  his  debts  contracted  since  his  failure,  in 
1814,  giving  to  them  a  priority  or  preference,  "  as  all  bis  means  and  effects 
had  been  accumulated  by  the  credit  given  to  him  in  Kentucky  ;  the  same 
being  divided  into  two  classes."  It  provided,  that  among  his  old  debts,  out 
of  the  surplus  of  his  estate,  which  was  expected  to  remain  after  tbe  first 
and  second  class  of  preferred  debts  bad  been  satisfied,  certain  debts,  due  by 
him  in  1814,  the  jadgments  in  favor  of  the  plaintiffs  not  being  among  them, 
should  be  paid  ;  and  not  believing  the  effects  assigned  would  extend  beyond 
the  payment  of  these  debts,  no  others  were  designated.  The  assignment 
then  proceeded  to  assign  and  transfer  all  tbe  property  and  effects  to  the 
creditors  of  the  first  and  second  class,  in  trust  to  pay  the  debts  according  to 
the  preference  and  classification  In  the  same  ;  giving  to  the  said  creditors, 
or  a  majority  of  tbem,  power  to  nominate  and  appoint  an  agent,  attorney  or 
trustee,  to  carry  the  purposes  of  the  instrument  into  full  effect. 

On  the  ISth  of  February  1838,  wrila  oi  fieri  faciat  were  issued  on  the 
judgments,  which  were  retnrned  tiy  the  marshal  "  nulla  bona."  The  appel- 
lant filed  a  bill  in  tbe  circuit  court,  praying  that  the  deed  of  assignment 
executed  by  Wheeler  should  be  decreed  fraudulent  and  void,  as  it  regarded 
the  complainauL  Tho  bill  also  alleged  acts  done  by  the  defendant,  W  heeler, 
for  the  concealment  of  property,  and  also  the  oominal  creatioo  or  increase 
of  debts  which  were  included  in  the  preferences  made  by  the  assignment, 
aod  other  acts  of  fraudulent  collusion  ;  and  also,  it  alleged,  that  the  prop- 
erty assigned  had  been  left  in  the  hands  of  tbe  assignor,  and  the  creditors 
had  never  appointed  an  agent  or  trustee,  who  had  taken  charge  or  direction 
of  the  property  assigned.  In  the  *opinion  of  the  court,  delivered  by  ,«,„„ 
Mr.  Justice  Thoupsoit,  other  facte  arestated,  which  were  taken  notice  >■ 
of  by  the  court.  The  circuit  court  made  a  decree  dismissing  the  bill,  and 
the  complainants  prosecuted  this  appeal. 

Tbe  case  was  submitted  to  the  court,  on  a  printed  argument,  by  Ogden, 
Sot  the  appellant ;  and  by  Crittenden,  who  presented  to  the  court  tbe 
printed  argument  of  M.  C.  Johnson,  for  tbe  appellee. 

i>.  S.  Ogden,  for  the  a|>pGllant. — Tbe  right  and  power  of  a  debtor  to 
p»e  a  preference  to  some  bond  fide  creditors  over  others,  is  not  denied. 
Bat  such  preferences  are  no  favorites  in  a  court  of  equity,  in  which  "  equality 
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is  equity ;"  yet,  inosroueh  aa  such  a  deed  ia  good  and  valid  at  law,  equity 
foIIowB  the  law,  and  will  support  it.  Bat  a  court  of  chaDcery  will  look  nar- 
rowly into  all  the  circumstances  of  the  case ;  and  if  they  find  the  deed 
tainted  in  the  smallest  degree  with  fraud,  they  will  declare  it  void.  A  pre- 
ference may  be  given  to  some  creditors  over  others;  but,  in  giving  that 
preference,  the  debtor  must  act  bond  fide.  Independent  of  the  questions  of 
law  arising  in  this  case,  there  are  strong  circumstances  to  show,  that  in 
making  this  asaignment,  the  defendant,  Wheeler,  did  not  act  with  good 
faith  towards  the  complainant.  He  obtained  from  him  an  agreement  to 
postpone  issuing  any  executions  upon  his  judgments,  until  after  the  first  of 
February  ;  it  was  in  bad  faith  for  him  to  avail  himself  of  this  postpone- 
ment, thus  obtained,  to  place  all  his  property  out  of  the  reach  of  an  execu- 
tion. It  is  evident,  tfaat  this  assignment  was  made  to  defraud  and  injure 
the  complainant,  and  to  prevent  his  recovering  his  debt.  Another  strong 
circumstance  against  the  fairness  and  good  faith  of  this  assignment,  is  the 
following  :  The  assignment  directs  that  an  old  debt,  due  from  him  to  "P.  in 
3.  Sezton,  of  New  York,  for  the  sum  of  (3120,  with  interest  at  the  rate  of 
six  per  cent,  from  August  1814,  shall  bo  paid  ;  and  it  also  recites  that  this 
debt  has  been  assigned  to  Norman  Porter,  who  now  holds  the  same.  Now, 
*iftn1  ^'"'^  Norman  Porter,  it  appears  throughout  this  record  *is  one  of  the 
'  most  intimate  friends  of  Wheeler,  and  one  of  those  favorites  for 
whom  be  wished  to  provide,  in  preference  to  the  complainant.  Porter's 
answer  states,  that  he  paid  $307.50,  Kentucky  money,  for  the  debt  of  F.  Sn 
3.  Sexton,  in  January  1838.  He  began  to  oegotiate  for  it  in  December 
1837.  He  purchased  it,  without  any  arrangemeut  with  or  suggestion  from 
Wheeler.  He  had  heard  of  the  prosecution  by  Winter,  and  of  Wheeler's 
intention  to  assign  his  property  for  the  benefit  of  his  other  creditors,  to 
prevent  Winter  from  recovering  the  amount  of  his  judgments;  and  he, 
therefore,  bought  up  this  debt  of  the  Sextons.  The  amount  of  principal 
and  interest  on  this  debt,  calculating  the  interest  at  six  per  cent.,  from 
August  1814,  to  November  1837,  is  17422.40;  wbicb  this  Mr.  Porter 
receives,  and  for  which  he  paid  but  (307.60. 

The  assignment  purports  to  convey  his  property  directly  to  the  creditors 
Darned  in  it.  There  is  no  proof  that  it  was  delivered  to  any  of  them  ;  and 
it  is  in  proof,  that  several  of  the  creditors  never  knew  of  its  existence. 
Wheeler  continued  in  possession  of  the  property  ;  it  never  was  delivered 
over ;  this  of  itself  is  evidt;nce  of  fraud.  1  Pel.  356  ;  4  Mason  821  ;  3  Maule 
&  Selw.  371 ;  15  Johns.  671 ;  1  Bibb  446.  The  assignment  gives  the  cred- 
itors power  to  name  a  trustee  to  take  the  property  ;  no  such  trustee  has 
ever  been  appointed.  The  sale  of  some  property  to  Putnam  was  evidently 
made  for  the  mere  purpose  of  preventing  the  judgment-creditor  from 
recovering  his  demand  ;  and  is,  therefore,  void.  Cowp.  434  ;  I  Burr.  474  ; 
I  Camp,  333.  This  assignment,  the  court  will  recollect,  was  made  but  four 
or  five  days  before  the  time  during  which  execution  was  to  be  stayed 
expired,  and  the  negotiation  which  brought  about  the  assignment  of  this 
debt  of  the  Sextons,  was  not  entereil  upon  by  Porter,  until  December,  long 
after  the  judgments  were  entered,  and  Porter  himself  admits,  that  be  knew 
of  the  intended  assignment  by  Winter,  and  that  their  debt  was  to  be  pro- 
vided for.  It  appears,  that  a  more  fraudulent  attempt  than  this  to  give  « 
19 
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preference  "oTer  a  bona  fid»  creditor  rarely  oooors.     7  Pet.  600 ;  2  Gallia. 
657  ;  Pick.  71. 

Johnton,  foi  the  appellees. — The  assignment  of  Wheeler  to  hia  oreditora 
is  charged  to  be  fraudalent,  becaase  it  waa  made  by  Wheeler,  without  the 
knowledge  or  assent  of  the  creditors  therein  named,  and  was  never  delivered 
to,  nor  accepted  by  them. 

It  is  contended,  that  the  fact  is  otherwise.  ITone  bnt  F.  L.  Turner 
failed  to  give  assent  to  it;  and  the  mortgage-funds  can,  nnder  no  contingency, 
pay  his  debt ;  and  his  interest  in  them  amounts  to  nothing.  As  to  alt  who 
do  not  admit  that  they  did  not  assent,  the  presumption  of  law  is,  that  they 
did  assent,  as  the  deed  was  beneficial  and  bad  no  condition  attached.  See 
JSalsey  v.  Whitney,  4  Mason  206;  Wheeler  v.  Sumner,  Ibid.  183.  This 
presumption  particularly  applies  to  all  the  non-residents,  as  to  whom  the 
suit  is  dismissed.  AH  others  have  answered,  or  by  agreement  are  considered 
as  having  answered  ;  assenting  to  the  mortgage,  or  stating  that  they  were 
paid,  before  process  was  served.  It  may  not  appear  from  the  answers  of 
some,  when  the  assent  was  given,  but  according  to  the  practice  of  the  United 
States'  courts,  a  matter  alleged  bnt  not  answered  must  be  proved  on  final 
trial.  See  Young  v.  Grundy,  6  Cranch  fi2.  If  a  more  specific  answer  had 
been  desired,  exceptions  should  have  been  taken.  All  exceptions  to  insuffi- 
cient answers  are  expressly  waived  by  agreement. 

In  regard  to  delivery,  it  is  well  settled,  that  if  a  deed  be  delivered  to  a 
stranger,  for  the  use  of  the  grantee,  without  any  condition  annexed,  making 
it  an  escrow,  it  is  a  delivery  to  the  grantee.  Shep.  Touch.  58.  In  this 
case,  the  deed  was  delivered  to  the  clerk  of  the  Payette  oounty  court,  for 
the  nse  of  the  grantees,  to  be  recorded  in  his  office.  It  has  also  been  decided, 
that  if  a  deed  of  feoffment  be  made  to  four,  but  only  delivered  to  three  of 
them,  and  livery  of  seisin  made  to  the  three,  for  the  use  of  all,  without  the 
assent  of  the  fourth,  and  when  it  comes  to  his  knowledge,  he  disagrees  to  it, 
still  the  freehold  ia  in  him,  and  so  remains,  until  disclaimer  in  court ;  and  ety, 
if  a  deed  *be  made  of  goods  and  chattels,  and  be  delivered  to  a  >-,,  ,^ 
stranger,  for  the  use  of  donee,  there  the  goods  and  chattels  vest  in  *■ 
donee,  before  notice  or  agreement ;  but  in  this  case,  donee  may  make  refusal 
tn  pail,  and  by  such  refusal,  the  interest  is  divested.  See  Butler  v.  Baker, 
3  Coke's  Reports  26,  27.  See  also  the  case  of  Doe  on  dem.  Oarnont  v. 
Knight,  6  Barn.  Se  Cress.  471,  for  a  full  argument  on  the  effect  of  delivery 
to  a  stranger,  and  for  a  collation  of  all  the  authorities.  According  to  these 
principles,  so  far  as  the  vesting  of  legal  title  is  concerned,  it  raattem  not, 
whether  the  grantees  were  consulted  or  knew  of  the  deed  or  not ;  the  prop- 
erty  embraced  in  it  waa  vested  in  them,  by  force  of  the  delivery  to  the  clerk, 
for  their  use,  until  their  disagreement.  In  cases  of  deeds  of  trust,  where 
the  property  ia  conveyed  to  a  stranger,  for  the  benefit  of  creditors,  and  these 
creditors  not  parties  to  the  deed,  it  has  been  decided  by  this  court,  in  Mar- 
bury  y.  Brooht,  7  Wheat.  566;  and  Brook*  v.  Marbury,  II  Ibid.  78; 
Braahear  v.  TFasf,  7  Pet.  flOB,  also  in  the  case  of  Hahey  v.  WhUney,  4 
Mason  206  ;  and  Wheeler  v.  Sumner,  Ibid.  188,  that  the  assent  of  the 
creditors  is  not  necessary  to  the  validity  of  anoh  a  deed  ;  and  in  the  case  of 
Marbury  v.  Brooke,  supra,  ao  assent,  after  a  creditor  had  attached  the 
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goods,  was  decided  to  be  eufficieot  to  make  the  deed  valid  from  its  ezeoa- 
tioo. 

The  rale,  that  in  absolute  sales  of  chattels,  tfae  poesession  remainiog  with 
the  grantor,  is  a  frand  per  ae,  has  been  fnlly  reoognised  in  Kentnoky  ;  but 
it  is  equally  well  settled,  that  this  rule  has  no  application  to  mortgagee  aud 
deeds  of  trust.  See  fi  Litt.  243  ;  1  J.  J.  Marsh.  282  ;  3  Ibid.  453.  In 
Snyder  v.  Httt,  2  Dana  204,  the  court  say,  that  the  possettsion  of  the  mort- 
gagor is  not  fraudulent,  and  in  general,  no  evidence  of  fraud.  This  oonrt,  in 
United  Btatet  y.  Hooe,  3  Cranch  7»,  decide,  that  where  the  deed  provides 
forthegrantorretaiuingposaession,  it  isnot  fraudulent,  and  in  1  Pet.  449,  the 
rule  is  held  only  to  apply  where  the  possession  of  the  grantor  is  inconsistent 
with  the  deed. 

The  reason  of  this  distinction  in  Kentucky,  is  two-fold.  1.  The  pos- 
session of  the  mortgagor  is  not  inooneisteni:  with  the  deed  :  and,  2.  All 
deeds  of  mortgf^e  and  of  trust  are  required  to  be  reoorded. 

*7%e  equity  of  redemption,  or  resulting  trust  of  grantor,  and  his 
-I  interest  in  freeing  himself  from  debt,  by  making  the  property  as 
available  as  possible  for  that  purpose,  are  such  actual  and  legal  interegts  in 
the  property,  as  all  courts  will  regard  and  protect,  and  are  each  interests  as 
render  it  not  only  consistent  with  the  transaction,  but  highly  heoefioial  to  all 
parties,  that  the  debtor,  if  honest  and  capable,  shoald  remain  in  the  posses- 
sion of  the  incumbered  property.  He  is  the  person  best  acquainted  with 
the  property  and  its  capabilities,  and  his  interest  perfectly  coiooides  with 
that  of  the  creditors,  in  making  it  as  valuable  as  possible. 

There  can  be  no  doubt,  that  the  assignment  in  question  is  not  an  absolute 
sale,  but  a  mortgage  or  deed  of  trnst.  The  property  is  assigned  for  the 
purpose  of  paying  the  debts.  Upon  their  payment,  the  property,  by  opera- 
ttoD  of  taw,  results  to  the  grantor.  But  by  whatever  name  it  may  be  called, 
it  is,  in  substance  and  reality,  a  mortgage  ;  and  Wheeler  has,  in  the  prop- 
erty, all  the  interests  which  are  above  enumerated  as  appertaining  to  the 
mortgagor  :  and  there  is,  consequently,  the  same  consistency  of  his  posses- 
sion  with  the  deed,  that  there  could  be  were  it  a  mortgage,  in  the  most  nicely 
technical  aeuse.  In  the  deed,  it  is  provided,  substantially,  that  he  shall  re- 
main in  possession,  managing  the  fund,  until  the  grantees,  by  agent  or  other- 
wise, take  possession. 

In  Kentucky,  all  mortgages  and  deeds  of  trust,  whether  of  real  or 
personal  estate,  on  legal  or  equitable  interests,  are  required  to  be  recorded 
in  the  offices  of  the  connty  courts.  Brown  and  Morehead's  Statute  Law  of 
Kentucky,  448-0  ;  also,  sec  Session  Acts  of  1838-37,  p.  265  ;  also.  Session 
Acts  of  1838-89,  p.  98.  These  statutes  would  change  the  rule  as  to  posses- 
sion, even  had  it  previously  existed,  by  destroying  the  reason  of  it.  In  re- 
gard to  chattels,  the  only  ownership  the  world  can  know,  is  the  cootinned 
possession.  Being  capable  of  transfer,  by  the  most  secret  contracts,  with* 
out  tfae  least  solemnity  or  notoriety,  purchasers  and  creditors  could  be  de- 
ceived and  defrauded  without  limit,  did  not  the  law  provide  for  their  seonrity 
some  visible  test  of  ownership.  The  continued  possession  is  the  test  as  to 
chattels,  but  it  is  not,  of  real  estate,  the  title-deeds  being  the  evidence,  and 
Moordingly,  we  find  the  rule  does  not  extend  to  real  estate.  In  Kentucky, 
*1131  ^^^  notice  of  incumbrances  is  the  record,  and  purchasers  and  credit- 
■'  ors  are  completely  guarded  against  being  *defrauded.  by  mortgages, 
12 
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Ac,  hy  an  easy  reference  to  tbe  oflioe  of  the  coanty  court.  The  property  is 
not,  hoveyer,  of  the  character  to  which  the  rnle  applies.  Consistiiig  of 
choset  in  acf ton,  they  are  incapable  of  viaiblepos«eaaion,  and  pass  by  awign- 
meat.  So  thin  coart  held,  in  the  case  of  i^ing  v.  SotUk  Carolina  In- 
surance Ctympanj/,  8  Wheat.  208. 

If  a  debtor  give§  np  all  he  has,  to  bondjide  creditora,  and  sncb,  all  he  has 
provided  for,  are  admitted  to  be,  and  hf  reberves  no  right,  power  or  benefit 
to  himself,  it  is  impossible  that  this  can  be  fraudulent.  The  law  oot  only 
does  Dot  condemn,  but  approves  and  sanctiona  it.  See  the  luminions  opinion 
of  Juatioe  Stobt  in  the  case  of  Hahey  v.  Fairbanks,  4  Mason  207,  and  tbe 
numerous  authorities  collated  and  ably  commented  on. 

TuouFsotT,  Justice,  delivered  tbe  opinion  of  the  court. — This  is  an  appeal 
from  the  circuit  court  of  the  United  States,  for  the  district  of  Kentucky. 
The  bill  filed  in  the  court  below  was  for  the  purpose  of  setting  aside  a  cer- 
tain deed  of  assignment,  made  and  executed  by  the  defendant,  Wheeler,  for 
the  paiipose  of  seouring  to  certain  enumerated  creditors  the  avails  of  his 
property,  to  the  exclusion  of  the  complainant ;  and  that  the  complainant 
may  be  decreed  to  have  satisfaction  of  bis  judgments  set  out  in  the  bill,  oat 
of  the  property  conveyed  by  tbe  deed. 

The  bill  sets  out,  that  at  the  November  term  of  the  circuit  oonrt  of  the 
United  States,  in  Kentucky,  in  tbe  year  1837,  the  complainant  recovered 
two  jndginentB  against  Leonard  Wheeler ;  one  for  the  sum  of  t4000,  with 
interest,  from  the  21st  of  February  1814  ;  Rnd  the  other  for  (861.58,  with  in- 
terest for  the  same  time  ;  upon  which  judgmentH  executions  were  not  to 
issue  until  the  lat  of  February  1838  ;  at  which  time  executions  were  dnly 
iasued,  and  put  into  the  hands  of  the  marshal  of  the  district  to  be  executed  ; 
npon  which  the  marshal  returned,  that  he  found  do  property  of  which  to 
make  tbe  money  on  the  execution".  The  bill  further  states,  that  on  the  27tb 
of  January  1838,  the  said  Li  onard  Whi.'eler,  by  deed  of  trust  or  assignment, 
made  a  conveyance  to  certain  of  his  preferred  and  specified  creditors  (of 
*which  the  complainant  was  not  one)  of  certain  property  therein  r*.,. 
specified,  to  pay  and  discharge  a^rtain  specified  debts,  whioh  deed  *■ 
waa  duly  acknowledged  and  recorded  in  the  proper  county  ;  and  the  bill 
charges,  generally,  that  this  deed  is  fraudulent  and  void.  It  particularly 
charges,  tfaat  the  deed  was  made  without  the  knowledge,  privity  or  assent 
of  the  creditors  named  therein,  and  who  are  tfac  parties  to  whom  the  deed 
is  given  ;  that  the  deed  was  never  delivered  to,  nor  accepted  by,  the  grantees ; 
that  it  was  made  wilb  intent  to  deceive  and  defraud  his  just  creditors,  who 
were  not  included  in  its  provisions  ;  that  the  possession  of  the  property 
conveyed  by  said  deed,  wan  retained  by  the  said  Wheeler,  and  never 
delivered  to  the  parties  of  tbe  second  part,  or  any  one  of  tbom  ;  that  thedeeu 
was  lodged  in  the  clerk's  ofiice  for  record,  after  tbe  rendition  of  tbe  oom- 
plainant's  judgments,  and  but  a  short  time  before  he  was  authorized  to  issue 
execution  upon  his  judgmenls.  It  further  charges,  that  the  sale  of  the 
goods  to  Joseph  Putnam,  one  of  the  creditors  named  in  tbe  deed  of  trust, 
waa  fraudulent,  and  without  any  valuable  consideration  ;  and  that  thn 
business  was  afterwards  conducted  in  the  name  of  the  said  Putnam,  but  for 
the  use,  in  whole  or  in  part,  of  the  said  Wheeler.  It  further  obargca,  that 
Joseph  Swift,  another  defendant,  has  for  several  years  past  been  employed 
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in  ouTying  on  the  grocery  busintifls,  in  whiob  tbe  said  Wh«elor  WM 
iDtercated ;  and  that  the  said  Swift  is  now  in  possession  of  goude,  or  money, 
or  other  property,  belonging  to  tbt:  said  Wheeler,  or  is  ■nd'^bted  to  bim  for 
th«  same.  It  also  charges,  that  Normnn  Porter,  another  of  the  preferred 
creditors,  had  money  in  bis  hands  belonging  to  the  said  Wheeler,  and  to  be 
used  for  bis  benefit  ;  and  that  ibe  note  mentioned  in  the  said  deed  of  $3170, 
WBS  purchased  by  said  Porter  for  Wheeler's  benefit,  and  with  his  money. 
The  bill  likewise  prays,  that  Abel  Wheeler,  one  of  the  preferred  creditors, 
may  answer  and  state  particularly,  whether  be  has  at  any  time  lent  and 
advanced  to  WheeUr  money  or  other  property,  and  whether  he  now  holds 
any  note  or  memorandum,  or  other  evidenue  of  debt  against  bim.  The  bill 
*IlBl  P""*?'  '''**  '^^  **''^  Leonard  Wheeler,  and  the  above-mentioned  'pre- 
'  forred  creditors,  may  answer  specially  and  partionlarjy  to  the  several 
interned  tori  es  put  in  tbe  bill,  in  reference  to  tbe  transactions  between  them 
severally  and  respectively. 

The  several  answers  of  Leonard  Wheeler,  Porter,  Putnam,  Swift  and 
Abel  Wheeler,  contain  a  full  and  explicit  denial  of  all  the  chrges  contained 
in  the  bill,  tending  in  the  least  manner  to  sustain  tbe  alk-galions  of  fraud  or 
oollnsion,  or  any  secret  or  unfair  transactions  between  tbem,  or  either  of 
them,  with  Leonard  Wheeler.  And  there  is  no  proof  offered  to  sustain 
these  allegations  ;  they  may,  therefoni,  be  dismissed,  as  wholly  unsupported. 

The  bill  calls  upon  tbe  said  Leimard  Wheeler  to  state  how  and  to  whom 
he  delivered  the  deed  of  trn>t;  in  answer  to  which  he  states,  that  every 
creditor  provided  for  by  the  deed,  was  a  real  and  bondjide  creditor.  That 
be  consulted  wi'fa  a  number  of  his  creilitors,  naming  them,  before  malting 
the  deed  ;  all  of  whom  approved  of  it ;  and  that  he  knows  of  none  who  dis- 
approved ot  it,  or  re.eoied  the  benefit  of  it«  provision-  ;  and  some  of  tbem 
hav-  accepted  of  it  in  writing,  wbicli  appears  by  the  exhibits  annexed  to  the 
answer.  Th«t  being  satisfied  wih  the  propriety  i>f  ihe  me.isurc,  he  made 
and  ezecaied  tbe  d-ed,  and  left  it  in  the  proper  office,  to  be  recorded  for  the 
use  of  his  creditors.  He  admits,  that  the  funds  meutioned  in  the  deed  of 
trust,  remained  in  his  possession  ;  and  thst  the  creditors  have  never  availed 
themselves  of  tbe  privilege  of  appointing  a  trustee  ;  having  confidence,  as 
he  presumes,  in  tbe  correctness  of  his  management  of  tbe  business.  And  he 
further  states,  that  he  has  gone  on  in  collecting  tbe  chosea  in  action,  and 
paying  over  the  proceeds  to  the  creditors,  according  to  the  provisions  of  the 
deed  of  trust.  The  answer  of  Wheeler,  with  respect  to  the  delivery  of  the 
deed,  and  the  possession  and  management  of  the  funds,  is  corroborated  by 
the  answers  of  a  nnmber  of  tbe  creditors,  who  are  made  parties,  and  called 
upon  to  answer  on  these  points.  They  say,  that  they  were  consulted  before 
the  deed  was  executed,  and  approved  of  it  then ;  and  accepted  it,  when 
made.  That  uo  trustee  has  been  appointed,  because  they  bad  full  confi- 
dence in  Wheeler,  and  desired  him  to  continue  in  the  management  of  tbe 
business. 

*i   A1  There  are  several  amended  bills,  with  the  answers  thereto,  *bring- 

■I  ing  up  some  new  matters,  but  not  of  sufficient  importance  to  require 
sny  special  notice.  The  above  statement  of  the  bill  and  answers  presents 
all  the  material  questions  which  arise  upon  tbe  merits  of  this  case.  It  is 
deemed  unnecessary  to  notice  tbe  objections  made  to  tbe  jurisdiction  of  the 
Mart  below,  either  on  tbe  ground  that  Eltsha  I.  Winter,  the  real  party  in  . 
U 


1842]  OP  THE  UNITED  STATES.  11« 

Tompkins  ».  Wh«eler. 
interest,  shonM  have  been  made  the  pnrty  complainant  in  this  suit ;  or  that 
there  is  a  want  of  proper  parties,  defendants,  to  enable  the  o.mrt  to  make  a 
decrtje  upon  the  meritn.   The  conolnsion  to  which  we  have  arrived  supersedes 
the  necesaity  of  canHidering  these  questions. 

Although  the  right  and  power  of  a  debtor  to  give  a  preference  to  some 
of  his  bondjide  creditors,  to  the  exclusion  of  other,  has  not  been  denied  on 
the  part  of  the  complainant ;  yet,  it  has  been  nrged.  in  argument,  that  snob 
preferred  creditors  are  no  favorites  in  a  court  of  chancery,  where,  it  ia  said, 
equality  is  equity ;  and  that  a  court  of  obancery  will  look  narrowly  into  all 
the  cireumHtanoes,  and  if  it  be  fonnd,  that  the  deed  is  tainted  in  the  smallest 
degree  with  fraud,  it  will  be  declared  void.  And  it  has  been  insisted,  that 
in  the  present  case,  there  are  strong  circumstances  to  show,  that  in  making 
tbifl  deed  of  trust,  the  defendant  Wheeler  did  not  act  in  good  faith  towards 
the  complainant.  That  he  obtained  from  him  an  agreement  to  postpone 
i^^HUing  executions  upon  his  judgments,  until  after  the  first  of  February  ; 
and  that  a  few  days  before  that  time,  be  made  the  assignment  in  question, 
so  as  to  pat  all  bia  property  out  of  the  reach  of  the  executions  ;  and  that  this 
was  in  bad  faith,  which  ought  not  to  receive  the  sanction  of  a  court  of 
equity.  It  may  be  observed,  in  the  first  place,  that  there  is  no  evidence 
of  any  deception  practised  by  Wheeler  to  lull  him  to  sleep,  or  procure  any 
delay  in  issuing  executions  on  the  judgments.  It  was  done  in  the  ordinary 
course  in  judicial  proceedings.  And  if  the  principle  be  sound,  that  a  debtor 
may  lawfully  apply  his  property  to  the  payment  of  the  debts  of  Kuch 
creditors  as  he  may  choose  to  prefer,  he  may  certainly  elect  the  time  when 
it  is  to  be  done,  so  as  to  make  it  effectual.  And  such  preference  must  neces- 
sarily operatf^  to  the  prejudice  of  creditors  not  provided  for ;  and  cannot 
furnish  any  evidenoe  of  a  fraudulent  intention.  But  the  oircumstances  of  the 
present  case  are  such  as  not  only  to  remove  all  gronnd  for  any  charge  of 
fraud,  "but  even  of  injastioe  or  nnfairuess  in  the  conduct  of  Wheeler,  r*.  ,- 
Although  it  may  be  admitted,  that,  John  Tompkins  is  properly  made  I- 
complainant,  yet  it  is  manifest  from  the  record,  that  he  is  a  mere  nominal 
party,  and  thiit  Elisba  I.  Winter  is  the  real  party  in  interest.  This  is  shown 
by  the  answer  of  Whoi-Ier,  nnd  proved  by  the  testimony  of  William  Fellows  j 
who  swears  that  in  the  latter  part  of  1836,  or  the  beginning  of  1837,  Winter, 
through  his  agent,  applied  to  him,  to  purchase  the  claim  of  Tompkins, 
which  had  been  sent  to  him  for  collection.  I'bai  he  offered  $1000  for  it, 
which  w^s  not  at  that  time  aciepted.  That  in  the  summer  of  1837,  Winter 
himself  made  the  >ame  offer  which  his  agent  had  made  ;  and  again,  in  the 
fall  of  1^)37,  he  renewed  the  offer  of  1 1000,  and  expressed  his  opinion  of 
Wheeler's  condition,  when,  with  the  opinion  of  some  others,  who  he  supposed 
knew  Wheeler's  circumstances,  he  in  the  mouth  of  October  1837,  sold  the 
claim  to  Winter  for  $1000;  believing  that  he  was  purchasing  it  for  the 
benefit  of  Wheeler.  That,  a  few  days  after  the  sale,  he  received  a  written 
request  from  Winter  not  to  1st  it  be  known  that  he  had  the  ooutrol  over  the 
claim.  Thus  we  see  great  anxiety  in  Winter  to  purchase  a  claim  agsiniit  a 
man  embarras-<ed  and  in  failing  circumstances  ;  and  the  oonaideration  paid 
for  it  shows  that  the  claim  must  have  been  considered  almost  desperate. 
Only  tlOOO  given  for  a  claim  which,  by  the  judgments  stated  in  the  com- 
plainant's bill,  including  interest,  amounted  to  between  til, 000 and  1 1 2,000. 
Tbeae  oironmstanoes,  independent  of  the  statements  in  Wheeler's  answer,  are 
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oalonlated  to  cast  some  Buspicioii  upon  the  cooduct  of  Winter,  and  to  justify 
the  inqniry,  whether  he  cornea  into  courl  with  clean  hands,  and  can  jastly 
reproach  Wheeler  with  bad  faith  and  unfairneaa  towards  him.  Wheeler's 
circuniBtances  were  extremely  embarrassed,  if  not  desperate,  and  he  found 
impending  over  him  two  judgments  amounting  to  nearly  (12,000,  in  the 
hands  and  under  the  control  of  Winter;  who  be  had  certainly  no  reason  to 
believe  vas  friendly  to  him  ;  and  which  judgments,  if  they  could  have  been 
enforced  to  their  full  amount,  would  have  swallowed  up  a  great  proportion 
of  bis  properly.  Was  he  not,  under  such  circumstances,  authorized,  by 
every  principle  of  justice  and  honesty,  to  secure,  so  far  forth  as  he  could, 
,  ,  his  Aond  ^(fe  creditors?  That  the  debts  of  all  the  creditors  preferred 
■I  in  the  deed  of  trust  are  bondjide  debts,  is  fully  eBtablisbed  ;  not  only 
by  the  proofs,  but  is  admitted  on  the  record,  by  an  agreement  which,  among 
other  things,  states,  "that  the  genuipenesa  of  the  debts  provided  for  in 
Wheeler's  assignment  will  not  be  contested  or  called  in  question  on  the 
argument." 

That  a  debtor  has  a  legal  right  to  prefer  one  or  more  of  his  creditors 
over  others,  when  the  transaation  is  bond  fide,  is  not  an  open  question  in 
this  court.  That  point  was  settled  in  the  case  of  Marbvry  v.  Brooks,  wbicb 
came  twice  before  the  court  under  circumstances  somewhat  different,  and 
is  reported  in  7  Wheat.  553,  and  in  11  Ibid.  78.  That  this  assignment  was 
a  bond  fide  transaction  between  Wheeler  and  his  preferred  creditoi-s,  is 
clearly  established  by  the  proofs.  Every  allegation  in  the  bill,  suggestinj^ 
fraud  or  collusion,  is  fully  met  and  denied  by  the  several  answers,  and  is 
wholly  unsupported  by  any  proofs. 

But  several  objections  have  been  taken  to  the  legal  effect  and  operation 
of  this  deed,  on  other  grounds  than  that  of  fraud.  That  it  was  made  by 
Wbeeler,  without  the  knowledge  or  consent  of  the  creditors  therein  named  ; 
that  it  was  never  delivered  to  nor  accepted  by  the  creditors;  that  possession 
of  the  fund  was  retained  by  Wheeler,  and  no  trustee  appointed  according 
to  the  provisions  of  the  deed. 

Some  of  these  objections  are  not  founded  in  fact.  It  is  true,  tfaat  it  does 
not  appear,  that  all  the  creditors  bad  any  knowledge  of  the  deed,  before  it 
was  executed.  But  it  does  appear,  from  the  aoswer  of  a  number  of  the 
creditors  named  in  the  deed,  that  they  were  advised  of  the  necessity  of 
Wheeler's  securing  them,  and  informed  of  his  intention  to  secure  them, 
before  the  deed  was  executed,  and  approved  of  it,  and  accepted  the  benefits 
of  its  provisions ;  and  since  that  time,  have  been  paid  their  debts  in  full. 
And  there  is  no  evidence  that  any  one  dissented.  F.  S.  Fuller  says,  he  was 
never  consulted  with,  about  making  the  deed,  or  informed  of  it,  before  its 
execution  ;  and  that  he  has  never  accepted  of  its  provisions.  But  he  does 
not  say,  that  he  has  ever  refused  to  accept  of  the  provisions  in  bis  favor  ; 
and  be  may  not,  therefore,  have  precluded  himself  from  still  accepting. 
This  deed  is  absolute  upon  its  face,  without  any  condition  whatever 
attaohed  to  it ;  and  being  for  the  benefit  of  the  grantees,  the  presumption 
,  ,  *of  law  is,  in  the  absence  of  all  evidence  to  the  contrary,  that  the 
'  grantees  accepted  the  deed.  In  the  case  of  Marbwy  v.  Brooks,  it 
is  said  by  the  court,  that  an  assignment  for  the  benefit  of  preferred  cred- 
itors is  valid,  althoagb  their  assent  is  not  given  at  the  time  of  its  execation ; 
if  they  subsequently  accept  in  terms,  or  by  actually  receiving  the  benefit 
It 
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of  It,  Deeda  of  traat,  say  the  court,  11  Wheat.  96,  are  often  made  for  the 
benefit  of  pereons  who  are  absent,  and  even  for  persoaa  who  are  oot  in 
being  ;  whether  they  are  for  the  payment  of  raoaey,  or  for  any  other  par* 
pose,  and  no  expression  of  the  assent  of  the  persons  for  whose  benefit  they 
are  made  has  been  required,  as  preliminary  to  the  vesting  of  the  legal  estate 
in  the  trustee  ;  auch  trusts  has  always  been  executed,  on  the  idea,  that  the 
deed  was  complete,  when  executed  by  the  parties  to  it.  The  omission  of 
creditors  to  assent  to  the  deed,  or  to  claim  under  it,  may,  under  suspicious 
rircumstances,  afiFord  some  evideuce  of  fraud.  But  real  bond  Jida  creditors 
are  rarely  unwilling  to  receive  tbeir  debts  from  any  hand  that  will  pay 
them. 

It  is  not  true,  that  the  deed  remained  in  the  poseeasioo  of  Wheeler ;  it 
was  sent  to  the  clerk's  office  to  be  recorded.  It  was,  of  course,  placed  in 
the  hands  of  the  clerk  to  be  recorded,  for  the  uses  and  purposes  expressed 
in  tbe  deed,  and,  of  course,  for  the  benefit  of  the  creditors  named  in  it.  It 
was  pat  oat  of  the  possession  and  control  of  the  grantor.  The  grantees  in 
the  deed  are  numerons,  and  all  could  not  have  the  actual  possession  of  it. 
It  is  laid  down  in  Sheppard's  Touchstone  68,  that  if  a  deed  be  delivered  to 
a  stranger,  for  tbe  use  of  the  grantee,  without  any  condition  annexed,  making 
it  an  escrow,  it  is  a  delivery  to  the  grantee.  The  delivery  to  the  olerk  to 
be  recorded,  may  well  be  considered  as  falling  within  this  rule.  This  prin- 
ciple is  fully  recognised  in  the  case  of  Gamons  v.  JKnight,  S  Barn.  &  Crcs. 
471,  that  a  delivery  of  a  deed  to  a  third  person,  for  tbe  use  of  the  party  in 
whose  favor  it  is  made,  where  the  grantor  parts  with  all  control  over  the 
deed,  is  effectual,  and  operates  from  the  instant  of  such  delivery. 

If  the  fund  bad  remained  in  the  possession  of  Wheeler,  for  his  own 
benefit,  it  might  have  cast  a  suspicion  upon  the  fairness  of  the  transaction  ; 
but  there  is  no  proof  of  any  such  object  or  design,  nor  of  any  fact  from 
which  an  inference  of  fnala  Jklea  can  be  drawn  ;  but  on  tbe  contrary,  the 
object  of  bis  continuing  in  tbe  possession  of  the  property  is  satisfaotorily 


accounted  for  by  the  *circnm stances  of  the  case.     It  consisted  prin< 
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cipally  of  unsettled  accounts,  and  chotea  in  action,  which  ho  was  ' 
much  more  competent  to  settle  than  a  stranger  could  have  been.  It  was, 
therefore,  for  tbe  benefit  of  the  creditors,  that  he  continued  to  settle  up 
these  accounts  and  pay  over  the  money  to  hJa  creditors,  as  the  proofs  show 
that  be  did.  This  wag  by  the  express  consent  of  some  of  tbe  creditors,  and 
the  presumed  consent  of  all,  as  no  dissent  or  complaint  appears  to  have  been 
made  by  any  ;  and  no  one  had  any  right  to  complain,  but  the  parties  who 
were  to  receive  the  benefit  of  the  assignment.  This  possession  wan  held  at 
the  will  and  pleasare  of  tbe  creditors,  wbioh  they  could  have  withdrawn 
at  any  time,  if  dissatisfied  with  the  management  of  Wheeler  ;  and  this  was 
a  substantial  compliance  with  that  part  of  tbe  assignment  which  relates  to 
the  appointment  of  an  agent  or  trustee,  for  the  purpose  of  executing  and 
fulfilling  the  trusts  and  purposes  of  the  assignment.  The  creditors  were, 
of  oourse,  to  be  the  jadgea  of  the  fitness  and  competency  of  such  agent  or 
trustee  ;  and  they  were  the  only  parties  interested  in  the  faithful  discharge 
of  hia  duties.  Ko  formal  appointment  was  necessary ;  an  express  or  implied 
assent  of  the  creditors  to  Wheeler's  acting  as  agent  or  trustee,  was  all  that 
noiild  be  required,  sooording  to  the  fair  interpretation  of  the  assignment. 

11 


ISO  SUPREME  COURT  [Jan'y 

Brandon  t.  Pbillipe. 
We  are,  accordingly,  of  opinion,  tliat  the  decree  of  the  circuit  court,  dis- 
DUBsiDg  the  bill  without  prejudice,  be  affirmed. 

Decree  affirmed. 


*1S11  *J^^^  S.Bbandbb  and  Hnoa  L.  MoKenna,  Plaintiffs  in  error,  v. 
William  E.  Phillips  and  Henry  Bbll,  trading  under  the 
firm  of  William  Phillips  &  Company,  and  lioDAH  Hortoh 
and  Nathaniel  Terry,  Defendaote  in  error. 

Iden  of /actor. — Discharge  of  accommodation  drawer  of  hill. — Applica- 
tion qf  proceeds  of  cottaignmeni. 

B.  tt  UoK. ,  merahtnta,  iC  N««  Orleans,  were  the  fRulare  of  P.  k  Co.  of  nunlaville,  Alabamn, 
oaA  TD»Ae  ■dTsnoes  od  cotton  shipped  to  them ;  in  Au^st  1SS4,  P.  &  Co.  were  inilebleil  lo 
B.  &  UuE.,  tlSBO ;  and  WilliatDE,  the  ngent  of  R.  &  HcK.,  agreed  iritb  P.  &  Co.,  that  B.  k 
UcE.  would  adninoe  |SO00  ud  bills  to  be  drawn  between  the  20t1i  of  April,  and  llic  Slat  of 
Julj  I83S,  bj  P.  k  Co.,  and  bdj  two  oF  eii  persona  named,  among  whom  wore  Ilurton  aiid 
and  TeiT7,  two  of  the  defendants  in  this  euit.  Before  Julj  Slat,  1836,  several  shipment  of 
oottoa  were  made  to  B.  4  MoK.,  by  P.  k  Co.,  and  several  bills  were  drawn  by  them,  jointly 
with  Horton&Teny,  and  byotlierfl,  without  them  ;  all  of  which  were  aocepCed  by  B,  k  UcK. ; 
these  billa,  with  the  advances  before  made,  amounted  to  929,795,  and  the  proceeds  of  tlie 
shipmenCa  were  (32,460.  B.  k  HuE.  applied  these  proceeds  to  the  liquidation  of  tlic  billa 
drawn  b;  P.  Jk  Co.,  to  the  exclusion  of  those  drawn  by  tiiem  jointly  with  Horion  and  Terry ; 
and  as  these  bills  exceeded  the  pnxweds  of  the  cotton,  they  brought  an  action  on  a  bill  drawn 
Jano  4tb,  IBB6,  by  P.  k  Co.,  and  Horton  and  Terry,  smoanting  to  ISOOO.  The  circuit  court 
instniccei]  the  jury,  tbat  if  they  believed  from  the  evidence,  that  at  the  maturity  of  the  bill, 
B.  &  UcE.  had  sufBcient  funds  of  P.  &  Co.  to  pay  the  bill,  and  Horton  and  Terry  to  be  acoom- 
modalion  drawero,  and  sureties  only,  then,  in  the  absence  of  any  instructions  from  P.  k  Co. 
in  regard  to  the  applicaliun  of  the  fanda,  B.  k  HcE.  were  bound  to  apply  them  (o  pay  the 
bill,  and  could  not  hold  tbem  to  pay  a  bill  drawn  on  them  by  P.  k  Co.  only,  which  bad  been 
accepted  by  them,  and  wss  not  then  due  r  Held,  that  the  instniciiona  of  the  circuit  coun  were 

When  a  factor  makes  advancee,  or  incurs  liability,  on  a  consignment  of  goods,  if  there  be  Do 
special  agreement,  he  may  sell  the  properly,  in  the  exercise  of  a  sound  discretion,  according 
to  generul  aaage,  and  reimburse  himself  oot  of  the  pnx^eeda  of  the  sale,  and  the  consignor  has 
no  right  to  interfere.  The  lien  of  the  factor  for  udvancea  and  liabilities  incurred,  ei tends  not 
only  to  the  properly  consigned,  but,  when  sold,  to  the  proceeds  in  the  bands  of  the  vendee, 
and  the  securities  therefor,  in  the  hands  of  the  factor. 

The  acceptors  of  the  bill  of  eichangs  having,  when  the  bill  became  due,  fundi  of  the  dntweis  in 
tbeir  hands,  siifflcieut  to  pay  the  some,  the  liability  of  the  accommodation  drawers  was  as  com- 
pletely discharged,  on  the  payment  of  the  bill,  as  that  of  the  principals. 

*i9<)1        *Ebbob   to   the   Circuit  Court   for  the   Southern    District   of 
-I  Alabama.     The  caee,  as  stated  in  the  opinion  of  the  court,  was  as 
follows  : 

Brander  &  McKenna,  in  1833,  1834,  1836,  were  com  mission- merchants, 
at  New  Orleans,  and  acted  as  factors  and  agents  for  William  £.  Phillips  Sc 
Company,  of  HuntsvlUc,  Alabama,  in  the  sale  of  cotton,  and  made  advances 
thereon.  On  all  sales  they  were  to  receive  two  and  a  half  per  cent,  for  com- 
mission, and  the  same  amount  for  advances.  In  August  1884,  Phillips  A 
Company  were  indebted  to  Brander  &  McKcnna,  in  the  sum  of  $I31G.57  for 
advances.  On  the  19th  of  the  same  mouth,  John  Williams,  agent  for 
Brander  db  MoEenna,  agreed  to  advance  Phillips  &  Company  the  sum  of 
98000,  on  bills  to  be  drawn  between  the  20th  of  April,  and  the  Slst  July 
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1830,  by  them  and  any  two  of  six  persons  named  ;  among  whom  were 
R.  Horton  and  N.  Terry,  two  of  the  defendants  in  error.  Between  the  IStfa 
of  Angust  1834,  and  the  31st  of  July  183S,  several  shipments  of  oottoo  were 
made  to  the  plaintiffs  by  the  defendants ;  and  several  bills  were  drawn 
by  them,  some  jointly  with  Horton  and  Terry,  and  others,  without  them  ; 
all  of  which  were  accepted  by  the  plaintiffs.  These  bills,  including  the 
advances  previously  made,  amounted  to  the  sum  of  t29,7GS.es.  The  pro- 
ceeds of  the  shipments  of  cotton  to  meet  these  advances,  amounted  to  the  sum 
of  (22,460.43.  The  plaintiffs  applied  the  prooeeds  of  the  cotton  to  the 
liqnidation  of  the  bills  drawn  by  Phillips  &  Company,  to  the  exclusion  of 
those  drawn  by  them  jointly  with  Horton  and  Terry  ;  and  as  the  accept- 
ances exceeded  the  proccede  of  the  cotton,  this  action  was  commenced  on  a 
bill  due  4th  June  1835,  for  13000  drawn,  by  the  defendants. 

On  the  trial,  the  court  instructed  the  jury,  that  if  they  believed  from  the 
evidence,  that  at  the  maturity  of  this  bill,  Brander  &  McKenna  had  suffi- 
cient funds  of  Phillips  ft  Company  in  their  hands  to  pay  it,  and  believed 
Horton  and  Terry  to  be  accommodation  *drawers  and  sureties  only,  r,.„„ 
and  knew  this  at  the  maturity  of  this  bill,  then,  in  the  absence  of  any  •■ 
instructions  from  Phillips  &  Company,  in  regard  to  the  application  of  the 
funds,  Brander  &  McKenna  were  bound  to  apply  them  to  pay  this  bill,  and 
could  not  hold  them  to  meet  the  payment  of  a  bill  drawn  on  them  by  Phil- 
lips &  Company,  which  had  been  accepted,  but  was  not  then  due.  And  that, 
if,  when  this  bill  became  due,  the  funds  of  Phillips  &  Company,  in  the 
bands  of  the  acceptors,  were  sufficient  to  pay  it,  the  bill  was  extinguished, 
and  recovery  could  not  be  bad  on  it.  To  this  iusiructlon,  an  exception  was 
taken  :  and  the  jury  having  given  a  verdict  for  the  defendants,  the  plaintiffs 
prosecuted  this  writ  of  error. 

The  case  was  argued  by  Oilpin,  for  the  plaintiffs  in  error  ;  and  by  Crit' 
tenden,  for  the  defendants. 

CfUpin,  for  the  plaintiffs  in  error. — The  relation  of  Brander  &  MoKenna 
with  William  E.  Phillips  Sc  Company  was  strictly  that  of  principals  and 
agents  or  factors.  The  former  had  no  interest  of  their  own  in  the  cotton 
forwarded.  In  performing  this  agency,  the  plaintiffs  acted  under  two  con- 
tracts, the  nature  and  mutual  obligations  of  which  were  well  defined  and 
understood.  Their  general  contract  as  agents  arose,  by  legal  implication, 
from  the  course  of  trade  which  had  existed  between  them  and  Phillips  & 
Company  for  a  series  of  years.  They  received  their  cotton,  sold  it,  made 
payments  and  Advances,  and  were  allowed  a  certain  commission.  Their 
special  contract,  though  relating  to  the  same  kind  of  buainssa,  was  yet 
entered  into  for  the  particular  benefit  of  Phillips  &  Company,  and  on  par- 
tiofllar  terms.  The  object  was,  to  induce  advances  from  Brander  & 
McEenna,  to  the  amount  of  tSOOO,  on  a  personal  guarantee  of  certain  indi- 
viduals, independently  of  any  security  by  shipments  of  cotton.  To  the 
extent  of  the  probable  security  which  such  shipments  would  afford,  they 
wore  already  willing  to  make  advances.  This  contract,  therefore,  could  have 
no  object  but  to  eecnro  them,  if  the  whole  proceeds  of  the  cotton  should  not, 
in  the  end,  cover  the  whole  amount  of  the  advances.     *Brender  &  , 


HcKenna,  thus  being  agents  and  factors,  possessed,  for  their  seoarity, 
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all  the  meana  which  th«  law  gives  to  persons  in  that  relation  ;  to  thew 
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meauB  they  had  a  right  to  resort,  to  obtain  payment  of  all  that  was  due  to 
them,  either  under  the  general  or  the  special  contract. 

Now,  what,  under  cucb  circumatanues,  are  an  agent's  riglita?  Id  the  first 
place,  he  has  a  lien  on  the  whole  property,  to  cover  his  whole  liability  ;  as 
well  debtd  that  he  haa  actually  paid,  as  debts  for  which  he  is  bound  to  pro- 
vide. On  the  let  Juno  1835,  the  cotton  on  hand  was  not  more  subject  to  be 
appropriated  to  the  liquidation  of  a  bill  of  William  £.  Phillips  &  Company, 
which  Brander  &  McKenna  had  then  actually  paid,  than  of  one  not  yet  due, 
which  they  had  accepted.  No  principle  is  better  settled  than  this,  that  an 
agent  cannot  be  required  to  apply  property  in  his  dands  to  a  debt  due,  if  he 
haa  also  incurred  a  future  liability.  The  property  may  be  held  by  him  for 
the  latter,  as  well  as  for  the  former.  If  not,  what  agent  would  ever  make 
advamies?  When  a  principal  sends  forward  goods  to  bis  factor,  even  thongb 
Huflioient  to  meet  advances  then  actnally  made,  tbey  are  not  more  applicable 
to  those  advances,  than  to  liabilities  then  incurred,  but  nut  actually  due. 
This  baa  been  established  by  a  current  of  authorities.  Huber.  Prselect,  lib. 
20,  t.  6,  g  1,  8  ;  Ms  parte  J)eeze,  1  Atk.  229  ;  Oodin  v.  London  Asewrance 
Company,  ]  Burr.  494  ;  Kirkman  v.  ShawcroM,  6  T.  It.  16  ;  Walker  v. 
Birch,  Ibid.  262  ;  Steoetit  v.  Robint,  12  Mass.  180  ;  Jarvia  v.  Hogers,  15 
Ibid.  414  ;  Allen  v.  Megguire,  IS  Ibid.  490  ;  JoUy\.  Bkmchard,  ]  W.  U.  C. 
255. 

If  the  property  in  the  hands  of  the  factor  was  subject  to  be  applied  by 
him  to  the  latest  of  his  liabilities  as  well  as  to  the  earliest,  is  there  a  differ- 
ent rule  in  regard  to  the  proceeds  of  that  property  ?  Thera  is  certainly  no 
reason  why  there  should  be.  If  it  be  right  for  the  factor  to  have  security 
upon  ihe  one,  it  is  equally  proper  that  be  should  have  it  upon  the  other.  It 
IB  even  more  proper,  because  the  object  of  the  consignment  is  not  merely  to 
obtain  advances,  but  also  to  have  sales  made  at  any  time  when  the  state  of 
the  market  should  render  it  expedient.  If  the  factor's  security  were  less- 
ened by  a  sale  ;  if  the  proceeds  derived  from  the  sali^  were  held  by  him  with 
a  lien  less  effective  for  his  security  than  the  unsold  property,  sales  would 
*i9fi1  never  be  made,  till  *the  whole  consignment  was  received.  From  the 
■'  evidence  in  this  case,  it  is  apparent,  that  Brander  Sc  McKenna  were 
to  sell  tbe  cotton  "  at  their  discretion  ;"  their  rights  were  not  to  be  altered 
by  the  sale  ;  the  price  they  received  for  the  cotton  remained  in  their  hands, 
exactly  as  if  it  had  been  the  cotton  itself.  Their  lien  on  tbe  one  did 
not  differ  from  tbeir  lien  on  the  other.  Ex  parte  Dumas,  2  Ves.  sen. 
586  ;  Kruger  v.  Wilcox,  1  Ambl.  262  ;  Fhxerofl  v.  Devonshire,  2  Burr.  936  ; 
DrinkvMiter  v.  Goodwin,  Cowp.  25!  ;  Kinloeh  v.  Craig,  3  T.  R  122, 
798  ;  Atkinaon  v.  Elliott,  7  Ibid.  378 ;  Hammondt  v.  Sarclay,  2  East  227  ; 
Mann  v.  Shiffner,  Ibid.  529 ;  ffaille  v.  iSmilh,  1  Bos.  &  Pul.  663  ;  Houghton 
V.  Maitheies,  S  Ibid.  492  ;  Coteell  v.  Simpson,  16  Ves.  280  ;  Hudson  v. 
Granger,  6  Bam.  &  Aid.  3J  ;  BoUey  v,  Merrill,  6  Greenl.  60  ;  DnK^ord 
V.  Kimberly,  3  Johns.  Ch.  434  ;  Drown  v.  McQran,  14  Pet,  495. 

If,  then,  Phillips  &  Company  could  not  themselves  have  directed  the 
application  of  any  portion  of  the  cotton  forwarded  by  them,  or  of  its  pro* 
oeeds,  to  any  particular  liability  which  Brander  &  McKenna  bad  incurred 
as  their  factors,  the  law  will  not  certainly  direct  such  an  applioatioD.  It 
will  only  do  so  in  casea  where  a  party  might  himself  have  done  it.  Brander 
A  McKenna  had  the  right,  on  the.  4th  of  June,  to  appropriate  the  money. 
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whicb  wftA  theo  id  their  hands  as  the  proceodn  of  the  ootton,  to  any  liability 
dae  or  to  become  dne,  whicb  they  had  then  incurred  ;  Phillips  &  Company 
ooald  not  control  the  exerciBe  of  that  right ;  the  court  therefore  will  not 
do  so. 

Bat  suppose,  that  the  receipt  by  Brander  A  McEenna  of  money  derived 
from  the  sale  of  the  cotton,  in  June,  is  to  be  considered  as  a  payment  to 
them  ;  still  they  oever  appropriated  that  payment  to  the  aoooant  arising 
nnder  the  special  contract,  nor  were  they  bound  no  to  appropriate  it.  The 
evidence  shows,  that  they  kept  their  account  of  the  advances  to  the  amount 
of  $8000  under  the  special  contract,  separate  and  distinct  from  their  gen- 
eral contract ;  in  this  separate  account,  they  never  gave  a  credit  for  the 
amount  of  these  sales  ;  it  was  rendered  to  Phillips  &  Company,  and  snch  a 
credit  never  was  claimed  by  them  ;  finally,  one  of  the  partners  of  that  firm 
admitted,  that  the  credit  was  properly  applied  to  the  general  account,  and 
althoQgh  'this  admission  was  made  after  the  dissolution  of  the  part-  r«,„_ 
nership,  yet  it  is  not  the  less  competent  evidence  of  the  fact.  Wood  ' 
V.  Braddick,  1  Taunt.  104  ;  JJacy  v.  McNeiUe,  4  Dow.  &  Ry.  7.  Nor  were 
tbey  bound  by  law  to  apply  it  to  the  special  account ;  Phillips  dfc  Company 
having  directed  no  application,  it  remained  with  Rrander  &  McKenna  to 
make  it  to  one  or  the  other,  at  their  own  option  ;  and  espocially  might  they 
so  make  it,  as  to  provide  for  the  debt  which  was  least  secured.  Manning 
V.  Weateme,  2  Vem.  606;  Qoddard  v.  Cox,  2  Str.  1104;  Bodenham  \. 
Pitrchas,  2  Barn.  &  Aid.  4S  ;  Peters  v.  Anderson,  5  Tannt.  601  ;  Bosanqtut 
v.  Wray,  6  Ibid.  598  ;  Eirby  v.  Marlborough,  2  Maule  &  Selw.  22  ;  SitA- 
mn  V.  Ingham,  2  Barn.  A  Ores.  65  ;  Brevier  v.  Knapp,  1  Pick.  337  ;  Dedham 
Bank  v.  Vhickering,  4  Ibid.  314;  Blackatone  Bank  v.  SiU,  10  Ibid. 
133  ;  Hilton  v.  Burley,  2  N.  H.  186 ;  Cremer  v.  Higgin»o7t,  1  Mason  324  ; 
United  States  v.  WardweU,  5  Ibid.  85 ;  Bainbridge  v.  Wikoeks,  Bald.  638 ; 
Mayor  of  Alexandria  v.  Patten,  4  Cranch  320  ;  i?ieW  v.  Holland,  6  Ibid.  27. 

Crittenden,  for  the  defendant  in  error. — No  agreement  was  made 
between  the  plaintiffs  in  error  and  William  E.  Phillips  &  Company,  that 
they  should  make  advanoes  on  cotton  to  be  shipped  to  them  from  Alabama. 
In  1834,  an  agreement  was  made  that  bills  should  be  drawn  to  the  amount 
of  (8000,  to  be  also  signed  by  certain  persons,  and  which  Brander  &  Mc- 
Eenna agreed  to  accept.  No  particular  advance  was  made  on  any  one  of  these 
bills ;  but  as  a  bill  or  hilts  were  drawn,  cotton  was  to  be  shipped  by  William 
E.  Phillips  &  Company,  to  furnish  funds  for  payment.  The  ooDtract  of 
the  drawers  was,  to  furnish  funds  for  the  payment  oat  of  the  proceeds 
of  cotton,  to  pay  the  bills,  when  due.  The  circuit  conrt  of  Alabama  said,  that 
if  funds  were  so  provided,  they  should  be  applied  to  pay  the  bills,  as  they 
became  due  ;  and  they  denied  the  right  of  the  plaintiffs  in  errror  to  hold 
funds  in  their  hands,  provided  by  the  drawers  of  the  bills  for  their  pay- 
ment, for  the  purpose  of  paying  bills  which  might  become  due  subie- 
qnently  ;  and  by  leaving  the  bills  due  unpaid,  subject  the  indorsen  to  li^ 
bility.  The  jury  have  found,  that  when  the  bill  on  which  •this  .^ 
eait  was  brought  became  due,  funds  were  in  the  hands  of  the  aooep-  ^ 
tors,  sniEcient  to  pay  them  ;  and  this  is  conclusive. 

The  bill  on  which  this  suit  was  instituted,  was  also  signed  by  HortOD 
and  Terry,  and  was  payable  in  nine  months,  according  to  the  contract  vitit 
18  Prr.— 6  81 
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WilliamB,  the  agent  of  Brander  A  HcEenna.  The  fands  in  their  hands 
when  the  bill  beoam«  dae,  should  have  been  applied  to  pay  the  bill,  without 
speoifio  or  express  inatruotions.  The  obligation  to  malce  this  application, 
WM  implied  by  the  circumstances.  On  the  deposit  of  the  money  in  the 
hands  of  another,  particular  orders  for  its  application  are  not  required. 
Implied  orders  are  equivalent.  In  this  case,  the  application  of  the  funds  to 
pay  the  first  bill  becoming  due,  was  ordered  by  the  bill  itself. 

There  is  another  consideration  in  this  case  which  the  court  will  notice. 
The  qnesUon  here  is  one  in  which  sureties  are  interested.  The  indorsers  of 
the  bill  are  called  upon  to  pay  a  bill,  for  the  payment  of  which  ample  funds 
were  in  the  hands  of  the  acceptor,  when  it  became  due ;  and  it  is  asked  to 
apply  those  funds  to  debts  becoming  due  afterwards,  with  which  they  had 
DO  conneotion.  Can  the  drawees  of  the  bill  withhold  the  funds  in  their 
hands,  until  the  final  adjustment  of  accounts  between  them  and  the  drawers? 
Thiswonld  be  most  inequitable,  and  against  the  express  terms  of  the  accept- 
ance. The  aooeptanoe  on  the  part  of  the  drawees,  was  a  contract  to  pay  the 
bill  when  it  should  become  due  ;  the  contract  on  the  part  of  the  drawers, 
was  to  furnish  funds  te  enable  them  to  pay  it,  when  due.  The  contract  of 
the  latter  has  been  performed  ;  and  shall  the  contract  of  the  former  remain 
unezeouted,  to  the  injury  of  the  other  drawers,  who  had  no  other  connection 
with  the  parties  but  upon  the  bill  ?  This  oourt  have  said,  in  other  oases, 
that  whenever  there  is  an  account  between  parties  and  rests  ;  the  applica- 
tion of  funds  in  the  bands  of  the  party  to  wliom  money  is  dne,  is  to  he  made 
to  the  period  of  tlie  rests  in  the  account.  Outstanding  items  in  the  account 
are  not  to  operate  to  prevent  such  appropriations.  Cited,  £eU  v.  Morriaon, 
1  Pet.  3S1. 

The  question  in  this  case  is  only  on  the  instructions  of  the  oourt ;  were 
they  correct,  if  the  facts  were  so  found  by  the  jury  ? 

*I9R1  McLk^k,  Justice,  delivered  the  opinion  of  the  court. — This  is  a 
J  case  on  error  from  the  circuit  court  for  the  district  of  South  Alabama. 
Brander  ft  McEenna,  in  1833,  1834,  1835,  were  commission-merchants  at 
New  Orleans;  and  acted  as  factors  and  agents  of  William  E.  Phillips  & 
Company,  of  Uuntsville,  Alabama,  in  the  sale  of  cotton,  and  made  advances 
thereon.  On  all  sales  they  were  to  receive  two  and  a  half  per  cent,  for 
commission,  and  the  same  amount  for  advances.  In  August  1834,  Phillips 
&  Company  were  indebted  to  Brander  &  McEenna,  in  the  sum  of  $1315.57, 
for  advances.  On  the  15th  of  the  same  month,  John  Williams,  agent  for 
Brander  &  MoEeona,  agreed  to  advance  Phillips  ft  Company  the  sum  of 
96000,  on  bills  to  be  drawn  between  the  20th  of  April,  and  theSlst  of  July, 
1832,  by  them,  and  any  two  of  six  persons  named  ;  among  whom  were  R, 
Horton  and  ST.  Terry,  two  of  the  defendants  in  error.  Between  the  Ifith  of 
August  1834,  and  the  SIst  of  July  1885,  several  shipments  of  cotton  were 
made  to  the  plaintiffs  by  the  defendants,  and  several  bills  were  drawn  by 
them,  some  jointly  with  Horton  and  Terry,  and  others  without  them  ;  all  of 
which  were  accepted  by  the  plaintiffs.  These  bills,  including  the  advances 
previously  made,  amounted  to  the  sum  of  929,765,65.  The  proceeds  of  the 
shipments  of  cotton  to  meet  these  advances,  amonnted  to  the  sum  of 
$22,460.43.  The  plaintiffs  applied  the  proceeds  of  the  cotton  to  the  liquida- 
tion of  the  bills  drawn  by  Phillips  ft  Company,  to  the  exclusion  of  those 
$S 


1842]  OF  THE  UNITED   STATES.  ISB 

Brander  v.  Phillips. 
drawn  by  them  jointly  with  Horton  and  Terry  ;  aad  as  the  aoceptanoes  ex- 
ceeded the  prooeedx  of  the  cotton,  this  action  was  corameDced  on  a  bill,  dae 
4tb  June  18Sfi,  for  t-3000  draw-n  by  the  defendants. 

On  the  trial,  the  court  instructed  the  jury,  that  if  they  believed  from 
the  evidence,  that  at  the  maturity  of  thtti  bill,  Brander  &  McKenna  had 
sufficient  funds  of  Phillips  &  Company  in  their  hands  to  pay  it,  and  believed 
Horton  and  Terry  to  be  accommodation  'drawers  and  sureties  only, 
and  knew  this  at  the  maturity  of  this  bill ;  then,  in  the  absence  of  '- 
any  instructions  from  Phillips  &  Company,  in  regard  to  the  applioation  of 
the  funds,  Brander  &  McKenna  were  bound  to  apply  them  to  pay  this  bill, 
and  oould  not  hold  tbom  to  meet  the  payment  of  the  hill  drawn  on  them  by 
Phillips  &  Company,  which  had  been  accepted,  but  was  not  thi'n  due.  And 
that,  if,  when  this  bill  became  dne,  the  funds  of  Phillips  &>  Company,  in  ihe 
hands  of  the  acceptors,  were  sufficient  to  pay  it,  the  hill  was  extinguished, 
and  recovery  could  not  be  had  on  it.  To  this  instruction,  an  exception  was 
taken,  and  the  plaintiffs  in  error  contend,  that  they  had  a  right  to  hold  the 
cotton  and  its  proceeds,  to  meet  all  outstanding  liabilities  which  they  bad 
incurred  on  account  of  Phillips  &  Company  ;  and  that  they  had  a  right  so 
to  marshal  the  securities,  in  the  absence  of  any  express  agreement  on  the 
subject,  as  to  save  themselves  from  loss. 

Where  a  factor  makes  advances,  or  incurs  liabilities,  on  a  consignment 
of  goods,  if  there  be  no  special  agreement,  he  may  sell  the  property,  in  the 
exercise  of  ji  sound  discretion,  according  to  general  usage,  and  reimburse 
himself  out  of  the  proceeds  of  the  sale  ;  and  the  consignor  has  no  right  to 
interfere.  The  lien  of  a  factor  for  advances  and  liabilities  incurred,  extends 
not  only  to  the  property  consigned,  but,  when  sold,  to  the  proceeds  of  the 
sale  in  the  hands  of  the  vendee,  and  the  securities  therefor  in  the  hands  of 
the  factor.  Drinkwater  v.  Goodwin,  Cowp.  251  :  Houghton  v,  Matthews, 
3  Bos,  Ai  Pul.  489  ;  Brown  v,  McGran,  14  Pet.  495  ;  Story  on  Agency  380. 

But  the  case  under  consideration  does  not  turn  upon  this  principle.  The 
liabilities  of  the  plaintiffs  exceeded  the  proceeds  of  the  property  consigned  : 
aud  the  question  to  be  answered  is,  whether  they  can  claim  a  reimbursement 
from  Horton  and  Terry,  who  were  bound  jointly  with  Phillips  db  Company, 
in  certain  bills  amounting  to  tSOOO.  Other  bills,  to  a  much  larger  amount, 
drawn  by  Phillips  &i  Company,  without  security,  were  accepted  by  the 
plaintiffs,  several  of  which  were  not  due,  when  the  bill  in  controversy 
became  payable  ;  and  the  instruction  of  the  circuit  conrt  to  the  jury  was,  if, 
at  that  time,  the  plaintiffs  bad  in  their  bands  funds  of  Phillips  &  Company, 
of  a  sufficient  amount  to  pay  this  bill,  and  they  knew  that  Horton 
*and  Terry  were  accommodation  drawers,  they  were  bound  to  pay  r,,_. 
it.  When  the  plaintiffs  accepted  this  and  the  other  bills,  were  they  *■ 
not  aware  of  their  respective  amounts  and  the  times  they  became  dae?  And 
were  they  not  bound  to  take  up  the  bills  at  maturity  ?  Of  this,  there  can 
be  no  doubt.  The  hills  drawn  subsequently  to  the  one  under  consideration, 
amounted  to  $16,000,  all  of  which  were  accepted  by  the  plaintiffs.  Were 
these  aoceptanoes  made,  to  any  extent,  on  the  credit  of  Horton  and  Terry? 
This  has  not  been  contended.  On  what  ground,  then,  can  this  action  be 
sustained  ?  The  application  of  payments  by  the  creditor,  where  no  direc- 
tion is  given  by  the  debtor,  has  no  relation  to  the  present  case. 

Had  the  bills  become  payable  at  the  same  time,  od  acceptances  mode  on 
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th<!  same  day,  tbe  plaintiffs  might  have  insisted  on  apiilying  tlio  fiindu  in 
their  banda  to  tbo  payment  of  ibo  notes  without  securities.  But  this  would 
have  been  a  very  different  case  from  the  one  now  be:ore  ua.  After  having 
aeoepted  the  bill  under  consideration,  payable  at  a  time  stated,  the  plain- 
tiffs accepted  other  bilU,  payable  at  a  more  remote  period.  Now,  the  con- 
tract by  the  acceptors  was,  that  they  would  pay  these  bills,  as  they  reapec- 
tively  became  due.  And  this  they  were  buund  to  do,  so  long  as  the  funds 
of  tbe  consignors  in  ibeir  bands  remaiued  unezbaustcd.  A  bill  became 
extinguished,  as  soon  aa  it  was  paid  by  the  plaintiffs,  wltb  the  funds  of 
Pbillips  &  Company.  And  this  principle  applies  as  strongly  to  those  bills 
signed  by  the  accommodation  drawers,  as  to  others. 

Could  tbe  plaintiffs  lay  a  foundation  for  a  recovery  against  Phillips  A 
Companj,  by  sh^iwing  payment  of  a  bill  -drawn  by  them,  out  of  their  own 
funds?  This  would  nut  be  pretended.  And  yet  this  is  the  principle  con- 
tended  for  in  tbe  present  case.  The  liability  of  the  accommodation  drawers 
was  as  completely  discharged,  on  tbe  payment  of  the  bill  in  question,  as  that 
of  the  principals.  The  relation  of  factors  which  the  plaintiffs  bore  to  Phil- 
lips &i  Company,  gave  them  no  power  to  vary  their  aoueptances.  Tbe 
cotton  consigned  was  to  meet  the  payment  of  the  bills,  as  they  became  due. 
This  was  known  to  Horton  and  Terry  ;  and  it  may  well  bo  supposed,  that 
•  ill  ^^^^^  liability  was  incurred  iu  virtue  of  this  'arrangemtnt.  Bat  tbe 
■I  plaintiffs,  by  appropriating  tbe  proceeds  of  the  cotton  to  the  payment 
of  future  liabilities,  have  violated  their  contract,  endeavored  to  defeat  the 
just  reliance  of  the  sureties,  and  charge  them  with  the  payment  of  tbe  bills 
which  they  gnarantied.  This  the  plaintiffs  cannot  do.  It  would  be  a  great 
hardship,  if  not  a  fraud,  on  the  sureties.  No  lien  can  be  regarded  or 
enforced  under  such  circumstances.  The  lien  of  a  factor  depends  upon  legal 
principles,  founded  on  equitable  considerations,  and  can  be  beld  valid  on  no 
other  grounds.  We  think,  that  tbe  instruction  of  the  circuit  court  was 
correct ;  and  tbe  judgment  is,  therefore,  affirmed. 

This  cause  came  on  to  be  beard,  on  the  transcript  of  th9  record  from  the 
circuit  court  of  the  United  States  for  the  southern  district  of  Alabama,  and 
was  argued  by  counsel  :  On  consideration  whereof,  it  is  now  here  ordered 
and  adjudged  by  this  court,  that  tbo  judgment  of  tbe  said  circuit  court  in 
this  oause  be  and  the  same  is  hereby  affirmed,  with  costs. 
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A  <l»crM  of  B  p«rp«tiul  lnJ«noli<»i  on  suits  Innltalod  m  the  commou-liw  lide  ot  tbs  dtoidt 
court  of  the  diatrid  of  Columbia,  rrrereed,  *Dd  tbe  bill  dismissed ;  ^  Moounti  between  th* 
pani«a  having  been  FrnmeouBl)'  adjuMed  in  the  circuh  court. 

Appeal  from  the  Circuit  Court  of  the  District  of  Colnmbia,  for  the 
county  of  Washington. 

This  case  was  argned  by  Key,  for  the  appellant ;  uid  by  Com,  for  tbe 
ftppellce. 
H 
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McEmLXT,  Justice,  delivered  tbe  opinion  of  the  court. — This  ia  an 
appeal  to  this  conrt,  from  the  circuit  court  of  the  diBtrict  of  Columbia,  for 
the  oouDty  of  Washington,  sitting  in  chancery.  Smith,  the  appellee,  filed 
a  bjll  in  chancery  against  N'txdorff,  stating  that  he  bad  purchased  of  Nix- 
dorff  all  his  right  and  interest  in  the  stock  in  trade  aad  commercial  busi- 
ness, then  carried  on  in  tbe  city  of  Baltimore,  by  Xixdorff  A  Hager ;  and 
agreed  to  pay  to  NizdorS,  in  hand,  the  sum  of  (50U0,  and  at  the  ezpiratioc 
of  two  years  thereafter,  such  further  sam  as  would  be  sufficient  to  reim- 
burse to  Nixdorff  the  balance  of  his  interest,  for  investment  of  capital  and 
interest  thereon,  after  deducting  tbe  payment  of  the  (60U0.  And  in  con- 
templation of  the  agreement,  and  after  the  terms  had  been  fully  settle, 
among  the  parties,  but  before  it  was  written,  Smith  eniertd  into  partner, 
ship  with  Hager,  and  agreed  with  him  to  continue  the  same  business, 
nnder  tbe  name  and  firm  of  Hager  &  Smith.  And  in  anticipation  of  tbe 
new  partnership,  it  was  agreed,  that  the  firm  of  Hager  &  Smith  should 
assume  the  whole  of  tbe  debts  of  Nixdorff  &  Hager,  and  provide  for  their 
payment ;  and  that  all  the  debts  owing  to  Nixdorff  &  Hager  should  be 
collected  by  Hager  A  Smith ;  and  it  was  further  agreed,  that  Smith 
should  sustain  no  loss  by  tbe  collection  of  the  debts  due  to  Nixdorff 
&  Hager. 

It  ia  further  chaiged,  that  Nixdorff's  half  of  the  goods,  in  tUe  store  of 
Nixdorff  A  Hager,  was  sold  to  Smith,  at  twelve  and  a  half  per  cent,  dis- 
count on  the  cost  price  ;  that  an  inventory  was  *taken  of  tbe  goods,  r«,g„ 
and  after  making  the  stipulated  deduction,  Nixdorff's  half  amounted  L 
to  9S97S.32.  The  agreement,  dated  the  Bth  day  of  August  18SS,  and  signed 
by  the  parties,  was  made  part  of  the  bill.  It  ia  there  chargi'd,  that  the 
amount  of  debts  paid  by  Hager  &  Smith,  for  Nixdorff  &  Hager,  including 
interest  to  the  first  of  November  1837,  was  t4fi,GQ2.£2  ;  and  the  amount 
colleoted  for  them,  with  interest,  to  tbe  same  period,  amonnt^d  to 
t30,eil.09 ;  showing  a  balance  against  Nixdorff  ife  Hager  of  ta381.43.  It 
is  further  stated  in  the  bill,  that  the  firm  of  Hager  &  Smith  afterwards  pur- 
obaaed  of  Nixdorff,  who  was  then  doing  bustnuas  on  his  ow'n  account,  goods 
and  merchandise  to  the  amount  of  (4500,  for  which  they  gave  their  promis- 
sory notes  ;  that  Hager  A,  Smith  afterwards  failed  in  bnsiness,  and  Hager 
removed  to  the  western  country,  leaving  Smith  to  pay  the  debts  of  the  firm; 
that  Nixdorff  has  brought  suit  against  bim,  on  tbe  common  law  side  of  the 
court,  upon  the  promissory  notes  ;  and  refuses  to  permit  bim  to  set  off  the 
above  balance  of  accounts  in  that  suit.  He,  therefore,  prayed  that  Nixdorff 
might  be  eajoined  from  proceeding  farther  at  law  ;  and  that  by  decree  of 
tbe  court,  this  editable  off-set  should  be  allowed.  The  prayer  for  the 
injunction  was  granted. 

Nixdorff,  in  his  answer,  denied  that  any  balance  was  due  from  Nixdorff 
A  Hager  to  Hager  A  Smith ;  and  he  also  denied  that  he  had  ever  refused  to 
go  into  a  settlement  of  the  accounts  between  the  two  firms. 

By  order  of  the  court  below,  the  accounts  between  the  parties,  as  aet  up 
in  the  bill  and  answer,  were  referred  to  an  auditor,  with  many  speoial 
inatmotionB.  By  his  report,  it  appears,  that  the  amount  of  debts  collected 
by  Hagar  A  Smith,  for  Nixdorff  A  Hager,  under  the  contract  between 
the  putiae,  amounted  to  (42,026,  including  interest,  to  which  he  added  the 
•nosnt  (rf  goods  o<mtaiBed  in  the  inveatory,  after  dednoting  twelve  and  » 

at 
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half  per  cent,  from  Nizdorff's  half,  makiog  in  all  154,830.26,  *to  the  credit 
of  Nixdorff  &  Hager ;  and  he  charged  them  with  debts  paid  under 
the  oontract,  inotuding  interest,  the  sam  of  t45,9fl2.62  ;  to  which  he 
added  the  Hum  of  {5000  paid  by  Smith  to  NixdorfC,  making  in  alt  .the 
amount  of  debts  |SO,992.52  ;  showing  a  balance  in  favor  of  Kixdorff  A 
Hager,  of  t363V.74.  To  this  report,  the  complainant  filed  the  following 
exception  :  "The  auditor  baa  erred  iu  this,  that  he  has  charged  the  complain- 
ant with  the  amount  of  the  whole  inventory  of  the  goods  of  Nixdorff  & 
Hagur  ;  whereas,  the  complainant  was  purchaser  of  one-balf  of  the  goods 
only,  and  should  have  been  charged  with  no  more  ;  the  other  half  being  the 
private  property  of  Hager,  and  aa  suuh  brought  into  the  capital  stock  of 
Hager  A  Smith."  The  court  sustained  this  exception,  and  directed  the 
auditor  to  restate  the  accounts  between  the  parties. 

In  the  reformed  report,  the  auditor  charges  Nixdorff  with  145,992.62, 
for  debts  paid  by  Hager  ft  Smith,  for  Nixdorff  ft  Hager,  and  adds  the  $S000 
paid  by  Smith  to  Nixdorff  ;  making  Nixdorff's  debt  to  Hager  ft  Smith 
(50,992.52  ;  and  be  credits  Nixdorff  by  (40,376.60,  for  debts  collected  for 
Nixdorff  ft  Hager,  to  which  he  added  $5975,32,  for  Nixdorff's  half  of  the 
goods  ;  making  the  whole  amount  of  credits  $43,351.92  ;  leaving  a  balance 
due  from  Nixdorff  ft  Hager,  to  Eager  ft  Smith,  of  $4640.60.  The  amount 
of  the  debt  due  from  Hager  ft  Smith  to  Nixdorff,  fur  which  Smith  was 
sued,  being  $4874.45,  the  auditor  deducted  the  balance  found  due  from 
Nixdorff  ft  Hager,  from  that  sum,  and  reports  a  balance  finally  due  to  Nix- 
dorff of  $233.65  ;  and  excludes  Hager'a  Lalf  of  the  goods,  included  in  the 
.  inventory,  entirely  'from  the  account,  on  the  ground  that  they  were 
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not  subject  to  the  debts  of  Nixdorff  ft  Hager.     To  this  part  of  the 


report,  the  defendant  excepted.  But  the  court  overruled  the  exception,  con- 
firmed the  reformed  report  of  the  auditor,  and  decrecl  that  the  injunction 
should  be  made  perpetual ;  except  for  the  sum  of  $233.85,  as  reported  by 
the  auditor. 

A  very  brief  examination  of  the  case  will  test  the  correctness  of  this 
decree.  The  equity  set  up  in  the  complainant's  bill,  rests  entirely  on  the 
asBumptioD,  that  upon  a  full  and  fair  settlement  of  accounts,  under  the  con- 
tract referred  to,  a  large  balance  would  be  found  against  Nixdorff ;  and 
npon  the  apparent  establishment  of  this  fact,  is  the  decree  founded.  If, 
however,  it  be  shown,  that  instead  of  Nixdorff  being  indebted  to  Hager  ft 
Smith,  on  such  settlement,  they  are  largely  indebted  to  him,  the  bill  will  be 
without  equity,  and  the  decree,  of  course,  erroneous.  By  bringing  into  the 
accounts  all  the  effects  of  Nixdorff  ft  Hager,  the  auditor's  first  report  shows, 
very  satisfactorily,  a  considerable  balance  in  favor  of  Nixdorff. 

But  the  complainant's  counsel  seems  to  have  taken  up  the  idea,  that  the 
$6000  paid  by  Smith  to  Nixdorff  applied  exclusively  to  the  payment  of  Nix- 
dorff's half  of  the  goods ;  and  that  the  legal  effect  of  the  payment  was,  to 
release  Hager's  balf  of  the  goods  from  liability  to  the  debts  of  Nixdorff  ft 
Hager  ;  and  this  principle  was  recognised  by  the  auditor  in  his  reformed 
report,  and  by  the  court  in  their  decree  ;  notwithstanding  the  allegations  in 
the  complainant's  bill,  and  the  stipulations  of  the  contract,  show  clearly, 
that  the  $5000  were  paid  upon  tbe  purchase  of  the  whole  of  Nixdorff's 
interest.  Whether  tbe  payment  was  special  or  general,  is  not  material  to 
the  merits  of  the  case ;  but  it  is  very  material,  in  considering  the  effect 
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ascribed  to  it  In  the  court  be) ow.  For,  if  the  paymeot  had  the  power  to 
release  HageHs  part  of  the  goods  from  liability,  because  Nizdorff  had  sold 
to  Smith  his  part  of  them,  and  received  part  of  the  purobaBe-money,  it  mast 
Dccesearily  have  the  same  effect,  if  it  applied  to  the  sale  and  parobase  of 
the  whole  of  Nizdorff's  interest.  The  fact  being  that  Nlzdorff  did  sell  tbe 
whole  of  his  ioterest  to  Smith,  and  received  tbe  $fiOOO  in  part  payment  of 
the  whole,  to  carry  out  the  principle  assumed,  the  *whole  of  Hager's  j^.^. 
interest  in  the  firm  of  Kixdorff  A  Hager  was  thereby  discharged  '■ 
from  liability  to  tho  payment  of  their  debts ;  and  the  burden  of  paying 
tbero  devolved  upon  Mixdorfc.  A  course  of  reasoning  leading  to  conclusions 
so  much  at  variance  with  law  and  jostice,  is  answered  by  merely  stating  it. 
This  singular  error  originated  in  charging  Kizdorff  with  the  $5000  paid 
by  Smith,  on  account  of  the  whole  purchase  ;  and  then  refusing  to  charge 
Hager  A  Smith  with  the  whole  amount  of  the  partnership  effects  in  their 
hands,  originally  belonging  to  Nizdorff  &  Hager.  The  very  moment  that 
Kizdorff  was  charged  with  this  sum  of  $0000,  the  payment  of  it  by  Smith 
was  neutralized,  and  the  transaction  between  the  parties  stood  as  thongh  no 
payment  had  been  made.  The  only  consideration  left,  therefore,  to  support 
the  sale  by  Nizdorff  to  Smith,  was  thu  undertaking  of  Hager  db  Smith,  in 
tbe  written  contract,  to  pay  the  debts  of  Kizdorfl  A;  Hager.  In  this  aspect 
of  the  case,  the  liability  of  all  their  effects  in  the  hands  of  the  former,  to  the 
payment  of  tbe  debts  of  the  latter,  cannot  be  doubted.  By  the  first  report 
of  the  auditor,  it  appears,  that  he  settled  the  accounts  between  the  parties 
upon  the  principles  here  suggested  ;  that  is,  by  charging  Hager  Ss  Smith 
with  the  whole  inventory  of  the  goods,  and  the  money  collected  for  Niz- 
dorff  &  Hager,  and  by  charging  Niidorff  with  the  money  paid  by  Hager  & 
Smith,  in  dischai^e  of  the  debts  of  Nixdorff  A  Hager,  and  also  with  the 
$6000  paid  to  him  by  Smith.  And  npon  this  statement  of  the  accounts,  aa 
already  sfaown,  a  considerable  balance  appears  in  favor  of  Nixdorff  db  Hager. 
But  the  auditor  afterwards,  it  appears,  became  a  convert  to  the  doctrine  of 
the  complainant's  counsel ;  and  in  his  reformed  report,  excluded  Hager's 
part  of  the  goods  from  the  settlement  altogether ;  and  thereby  created  • 
seeming  balance  in  favor  of  Hager  &  Smith,  to  nearly  the  amount  of  their 
debt  to  Nixdorff,  on  which  the  suit  at  law  was  brought.  This  statement  of 
tbe  accounts  by  the  auditor,  in  his  first  report,  as  far  as  it  has  been  here 
examined.  Is  perfectly  correct ;  and  ought  to  have  been  confirmed  by  the 
court.  The  equity  set  up  in  the  bill,  depending  entirely  on  tbe  truth  of  tbe 
allegatiou,  that  the  balance  would  be  in  favor  of  Hager  A  Smith,  upon  snch 
settlement  of  the  accounts  ;  *the  balance  being  clearly  established 
gainst  them,  and  in  favor  of  Nixdorff,  extinguishes,  therefore,  all  I- 
pretence  to  any  equitable  set-off  in  favor  of  Smith.  The  decree  of  tbe 
circuit  court  is,  therefor^  rerened,  the  inJiuictioD  dissolved,  and  tbe  bill 
dismiosed. 

Decree  reTerted. 
87 
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*JoHH  H.  Randolph,  Execator  of  Alsbbnon  S.  Randolph,  deceased. 
Plaintiff  in  error,  v.   Isbabl  Barbbtt,  Execntor  of  Jobl  F.  Rah- 
DOlf  H,  deceased.  Defendant  in  error. 
Amendmenis. 

Tbe  defmdtnt,  In  tbe  circuit  court  of  If isBiwippi,  wu  sued  ind  declared  againat  u  the  admiiiii- 
Hator  of  Algernon  3.  Randolph  ;  he  eulered  his  appearaace  to  tbe  suit,  md  in  person  Qied  a 
plea  in  abatenieDt,  averring  that  he  wan  not  administrator  of  Algernon  S.  Rindolph,  and  that 
be  was  the  onl;  executor  of  Algernon  3.  Jtandolph  ;  the  plaintiff  mored  to  amend  tha  writ  and 
tbe  declaration,  b;  striking  out  adminiBtratDr,  Ac,,  and  inserting  executor  ;  leave  waa  granted, 
and  the  ameudment  was  made  :  Hdd,  that  there  was  no  error  in  the  circuit  court  in  giving 
laav*  to  aiiteDd. 

Tbe  power  of  tbe  circuit  court  to  autliorize  amendnientB,  when  there  ia  anj^ing  in  tlie  record  to 
amend  b;,  ii  undoubted.  !□  this  case,  tbe  defendant  admitted  bj  bis  ptea,  that  he  waa  the 
peraon  liable  to  the  suit  of  tbe  plaintifF  ;  but  averred  that  ha  waa  eiecntor  and  not  adminis- 
trator ;  whether  lie  arted  in  one  character  or  tbe  other,  he  beld  the  assets  of  tbe  testator  or 
Intestate  In  trust  for  the  creditora  ;  and  when  his  plea  was  filed,  it  became  part  of  the  record, 
and  (umUhed  matter  bj  which  tbe  pleadings  might  be  amended. 

This  amendment  waa  not  only  authorized  by  the  ordinary  rates  of  amendment,  but  also  bj  the 
fltatute  of  the  United  States  of  1789,  §  82. 

EsBOB  to  the  Cironit  Couirt  for  the  Southern  District  of  MisBiBsippi. 
A  summonB  was  isaiied  in  the  Boathern  district  of  MiaaiBBippi,  to  John  H. 
Randolph,  stating  him  to  bo  tbe  administrator  of  Algernon  S.  Randolph, 
deceased,  to  aDswer  the  defendant  in  error,  Israel  Barrett,  the  administrator 
of  Joel  F.  Randolph,  of  a  plea  of  treapasB  on  the  case,  returnable  to  May 
term  1839.  To  this  writ  the  marshal  returned,  "Executed  peraonally  on 
J.  H.  Randolph,  April  23d  1839." 

The  plaintiff  below,  on  issning  the  writ,  filed  a  declaration  agunst  John 
H.  Randolph,  as  administrator  of  Algernon  S.  Randolph,  deceased,  for  ac- 
ceptances of  bills  of  exofaange,  for  the  use  of  the  plaintiff's  intestate  ;  for 
money  paid,  laid  out  and  expended  ;  and  on  an  account  stated  amounting  to 
the  sum  of  $S000  and  upwards.  On  the  2(tth  of  April  1839,  John  H. 
Randolph,  having  appeared  to  the  action,  filed  the  following  plea: 
,  1  *The  said  John  H.  Randolph  comes  and  defends,  &,a.,  when,  &o., 
'  and  prays  judgment  of  tbe  plaintiff's  writ  and  declaration,  because  be 
says,  that  he  the  said  John  H.  Randolph  is  not  administrator  of  the  goods 
and  ohattels,  rights  and  credits  which  were  of  Algernon  S.  Randolph,  at 
tbe  time  of  his  death,  nor  batb  he  ever  administered  as  such  npon  any  of  the 
goods  or  chattels,  rights  or  credits  of  the  said  Algernon  S.  Randolph,  but 
that  he,  the  said  John  H.  Randolph,  is  the  only  executor  of  the  last  will  and 
testament  of  tbe  said  Algernon  S.  Randolph,  who  has  qualified  as  such,  and 
this  he  is  ready  to  verify  ;  wherefore,  he  prays  judgment  of  the  said  writ 
and  declaration,  and  that  tbe  same  may  be  quashed,  &o. 

At  May  term  1839,  tbe  plaintiff  and  defendant  being  in  the  circuit  court 
by  their  attorneys,  on  motion  of  the  plaintiff's  attorney,  it  was  ordered  by 
the  court,  that  he  have  leave  to  amend  his  writ  and  declaration  herein, 
whioh  said  amendment  is  made  accordingly,  by  striking  out  the  words, 
"  administrator  of  all  and  singular  the  goods  and  chattels,  rights  and  credits, 
whioh  were  of  Algernon  S.  Randolph,  at  the  time  of  his  death,  who  died 
intestate,"  and  inserting  "  executor  of  the  last  will  and  testament  of  Alger- 
non S.  Randolph,  deceased  ;"  and  thereupon,  it  waa  further  ordered,  that 
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this  canse  be  oontinaed  till  the  next  Vo\emheT  term  of  tbe  coort  afoM- 
eaid. 

Afterwards,  at  the  November  term  of  tbe  coart,  ou  tbe  14tb  day  of 
November  1839,  tbe  following  judgment  was  entered  by  the  ciroait  ooart. 
The  (ilaintiff  appearing  by  bis  attoroey,  and  it  appearing  to  the  satisfaction 
of  the  coart,  that  the  writ  aforesaid  has  been  duly  executed  on  tbe  defend- 
ant, John  H.  Randolph,  executor  of  the  last  will  and  testament  of  Algernon 
S.  Randolph,  deceased,  and  he  failing  to  appear,  tbongb  solemnly  called, 
judgment  was  rendered  for  the  plaintiff,  Israel  Barrett,  administrator  of 
Joel  F.  Randolph,  for  t56fi£,  the  damages  having  been  assesacd  under  a 
writ  of  io<]iury.  From  this  judgment,  the  defendant  below  prosecuted  this 
appeal. 

Tbe  case  was  argued  hj  Senderson,  for  tbe  plaintiff  in  error.  No  ooon- 
eel  appeared  for  the  defendant. 

•The  following  errors  were  assigned  by  tbe  counsel  for  tbe  plain-  r*,  jq 
tiff  in  error.  ^ 

1.  That  tbe  judgment  is  rendered  against  the  defendant  below  on  default, 
whereas,  a  good  and  sufficient  plea  in  abatement  is  interposed  by  the  record, 
which  is  undisposed  of,  by  judgment  or  otherwise. 

2.  It  is  error,  that  the  oourt  below  extended  to  plaintiff  leave  to  amend, 
equivalent  to  a  new  action,  and  proceeded  to  judgment,  without  award  of 
new  procesi,  or  rule  to  plead  de  novo. 

3.  It  is  error,  that  the  judgment  is  rendered  against  the  defendant  as 
executor,  Ac,  when,  as  it  appears  by  tbe  record,  be  is  summoned  and 
declared  against  as  admiulstrator. 

Sienderton  said  : — The  latitudinous  rule  of  amendment,  given  to  tbe 
plaintiff  in  tliis  case,  may  not,  perhaps,  be  successfully  contested ;  but  it 
must  be  a  manifest  error,  that  there  was,  in  fact,  no  amendment  made,  nnder 
the  rule  ;  and  yet  the  judgment  is  rendered,  as  if  the  amendment  had  been 
made  according  to  the  rule.  We  suppose  it  certain,  that  leave  to  amend, 
specifying  in  what  tbe  amendment  shall  consist,  cannot  be  regarded  as  tbe 
amendment  itself.  Had  the  defendant  further  pleaded,  he  must  have  pleaded 
to  the  declaration,  and  not  to  the  rule  of  amendment.  But  the  writ  and 
declaration  still  remain,  charging  defendant  as  administrator  ;  defendant 
could  not,  therefore,  respond  as  executor,  and  must  have  again  re-asserted 
his  plea  of  ne  ungues  cuiministrator.  So  yet  stands  his  plea  ;  and  hence 
we  say,  it  is  error,  that  it  has  not  been  decided  on. 

Or,  in  the  other  aspect,  it  is  error,  that  the  court  baa  rendered  judgment 
against  the  defendant,  as  executor,  on  a  misrepresentation  of  the  fact,  as 
appears  by  record,  that  ho  was  summoned  as  executor,  when  the  writ  shows 
differently,  and  upon  a  declaration  also  chaining  him  as  administrator.  An 
amendment  of  a  declaration,  inserting  a  new  name,  is  a  new  declaration  ; 
and  it  is  the  attorney's  and  not  the  clerk's  business  to  make  tbe  amendment. 
S  Brock.  14.  So,  of  amending  a  bill.  3  W.  C.  C.  H63.  The  judgment  do« 
not  conform  to  the  writ  and  pleadings,  and  cannot  be  made  so  u>  do  in  tbii 
oourt. 

•MoKiaxsT,  Justice,  delivered  ttw  opinion  of  the  oodtL — This  is  a  r«i  «| 
writ  of  error  to  tbe  oiroait  oourt  of  tbe  United  States  for  the  south-  >■ 
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en  district  of  MisBissippi.  The  defendant  in  the  coart  below  was  served 
with  a  writ  of  sammons,  in  an  action  on  the  case,  and  a  declaration  was 
filed  against  him,  as  administrator  of  all  and  eingiilar  the  goods  and  chat- 
tels, &o.,  of  Algernon  S.  liaudolph,  decuased,  who  died  intestate,  Sso.  To 
which  the  defendant  entered  an  appearance,  and  filed  in  person  a  plea  in 
abatement,  averring  that  he  was  not  administrator  of  the  goods  and  chat- 
tels, &K.,  which  were  of  the  said  Algernon  S.  Randolph,  at  the  time  of  his 
death,  &e.  ;  bnt  that  be,  the  said  John  H.  Randolph,  was  the  only  execntor 
of  the  last  will  and  testament  of  the  said  Algernon  S.  Randolph,  deceased, 
&o.  Whereupon,  the  plaintiiff  moved  for  leave  to  amend  the  summons  and 
declaration,  by  striking  out  the  words  "administrator  of  all  and  singular  the 
goods  and  ofaattels,  rights  and  credits,  which  were  of  Algernon  S.  Randoph, 
at  the  time  of  his  death,  who  died  intestate,"  and  inserting  "executor  of  the 
last  will  and  testament  of  Algernon  S.  Randolph,  deceased."  The  leave  was 
granted,  the  amendment  ordered,  and  the  cause  continned.  At  the  next 
term  of  the  court,  judgment  by  default  was  rendered  against  the  defendant. 

To  reverse  this  judgment,  the  counsel  for  the  plaintiff  in  error  relied  on 
these  grounds  :  1.  The  circuit  court  had  no  authority  to  order  the  amend- 
ment of  the  summons  and  declaration,  there  being  nothing  in  the  record  to 
amend  by.  2.  No  judgment  could  be  rendered  against  the  defendant,  until 
the  plea  in  abatement  was  disposed  of.  3.  Judgment  by  defantt  could  not 
be  taken  against  the  defendant,  after  appearance  entered. 

The  power  of  the  conrt  to  authorize  amendments,  where  there  is  any- 
thing on  the  record  to  amend  by,  is  undoubted.  In  this  case,  the  defend- 
ant admitted  by  his  plea,  that  he  was  the  person  liable  to  the  suit  of 
the  plaintiff ;  but  averred  that  he  was  executor  and  not  administrator. 
Whether  he  acted  in  one  character  or  the  other,  he  held  the  assets  of  the 
exta  tor  or  intestate,  in  trust  for  the  creditors  ;  and  when  bis  plea  was  filed, 
it  became  part  of  the  record,  and  furnished  matter  by  which  the  pleadings 
^  might  be  amended.    Master  v.  Hurtz,  3  Maule  A;  Selw.  450  ;  'Barnes' 

■I  Notes  6  ]  1  Mass.  433.  And  in  addition  to  these  authorities,  express 
authority  is  given,  by  the  SJd  section  of  the  judiciary  act  of  1789,  to  the 
courts  of  the  United  States,  to  permit  either  of  the  parties,  at  any  time,  to 
amend  any  defect  in  the  process  or  pleadings,  upon  suoh  conditions  as  the 
oourts  shall,  in  their  discretion  and  by  their  rules,  prescribe.  This  amend- 
ment is,  therefore,  not  only  authorized  by  the  ordinary  rules  of  amendment, 
but  by  the  statute  also. 

The  object  of  the  defendant  in  Gling  the  plea  was,  to  prove  that  he  was  not 
administrator  and  that  hewas  executor  ;  and  thereby  to  abate  the  plaintiff's 
writ.  The  motion  of  the  plaintiff  for  leave  to  amend  the  writ  and  declara- 
tion, so  as  to  charge  the  defendant  as  executor  and  not  as  adminititrator, 
amounted  to  a  confession  of  the  truth  of  the  plea ;  but  instead  of  abating  the 
writ,  according  to  the  prayer  of  that  plea,  the  conrt  granted  the  motion  of 
the  plaintiff,  and  ordered  ibe  amendment.  This  proceeding  was  a  final 
disposition  of  that  plea  in  abatement ;  and  as  the  defendant  appeared  for 
the  purpose  of  pleading  in  abatement  only,  the  decision  of  the  court  upon  the 
plea  put  bim  out  of  court ;  and  for  failing  to  appear  again,  and  plead  to 
the  action,  judgment  by  default  was  properly  rendered  against  hun.  The 
jad^ent  of  the  oironit  court  is,  therefore,  affirmed. 

Judgment  aflSrmed. 
W 
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*UiirrKD  Statbs,  AppeliautB,  v.  Jobs  Bbswasd,  Appellee. 
Florida  land-daiTne. 

Breward  petitioned  the  gaTemor  ot  E!ait  Florida,  Intending  to  satabliih  ■  sair-adll  to  mw 
lomber  on  St.  Jidia'a  river,  for  ■  grant  of  five  miles  iquare  of  land,  or  iti  eqaivoleut ;  10,000 
acres  to  be  in  tbe  ndgborbood  of  the  pluce  designated,  and  the  renuining  6000  lores  in  Cedar 

Sirump,  on  the  rest  aide  of  St.  John's  riier,  and  m  Cabbage  Hammock,  on  the  eut  iida  ot  tiie 
nverj  the  goreni or  granted  the  land  ashed  for,  on  the  condition  thai  the  mill  ahonld  be  built ; 
and  the  condition  was  complied  with.  On  tha  a7th  of  }lay  1817,  the  aurrejor^general  iurrejed 
7000  Hcrea  under  the  grant,  including  Little  Cedur  Creek,  and  bonnded  on  three  aidea  bf  Big 
Cedur  Creek,  Including  the  mill;  this  gram  and  Harrzy  were  confirmed. 

Three  thousand  acres  were  laid  off  on  tha  northern  pan  of  the  river  St.  John's,  and  east  ot  the 
Ro,vai  Road,  leading  from  the  Hver  to  ?t.  Marj'a,  four  or  fire  mllea  from  the  first  survey  ;  this 
anrvey  baiipg  been  made  at  a  place  not  within  the  grant,  was  void  ;  but  tbe  court  held,  that 
grantee  was  to  be  allowed  to  surrej,  under  the  grant.  8000  acres  adjoining  tbe  surrey  of  7000 
acres,  if  so  mucb  vacant  land  could  be  found ;  and  patents  for  the  saoie  should  itaue  for  tho 
land,  if  laid  out  in  conformit;  with  the  decree  of  the  court. 

In  1819,  3000  acres  ivere  sorvcTed  in  Cedar  Swamp,  went  of  the  rlrer  St  John's,  at  a  placo 
known  bj  the  name  of  Sugar  Town  :  this  survej  was  oonfirmed. 

Four  thousand  acres,  b;  snrvej,  dated  April  1819,  In  Cabbage  Hammock,  were  laid  out  bj  the 
surveyor-general:  this  surve;  was  confirmed. 

By  the  eighth  article  ot  tbe  flonda  treaty,  all  grants  of  landK  made  before  tbe  24111  ot  January 
1824,  by  Lis  Catholic  Uajesty,  were  confirmed  ;  but  all  grants  made  since  the  time  when  the 
first  proposal  by  his  majesty  for  the  cession  ot  the  country  was  made,  nere  declared  and  ag.eed 
by  the  treaty  to  be  void.  The  anrrey  of  5000  acres  having  been  made  at  n  different  plava 
from  the  land  granted,  would.  It  oonfirmed,  be  a  new  appropriation  of  bo  much  hind,  ann  void, 
if  it  had  been  ordered  by  the  gorernor  of  Florida ;  and  of  course,  it  is  void,  having  iioihin^  to 
uphold  it  but  the  act  of  the  surveyor-general.     10  PeL  SOB,  cited. 

In  the  superior  court  ot  Sast  Florida,  tho  counsel  for  the  claimant  offered  to  introduce  ie!<ilmDny 
in  regard  to  tbeanrveyot  SOOO  acres;  and  the  counsel  of  tbe  United  States  withdrew  his 
objections  to  the  testimony;  the  admission  of  the  evidence  did  not  prove  the  surkcy  to  have 
been  made.  Proof  of  the  signature  of  the  surveyor-general  to  the  return  of  survey,  made  the 
survey  j?rii7«I/a««  evidence.     Wiggini's  Case,  1*  Pet.  B4H,  cited. 

The  proof  of  the  signature  of  Aguilar  to  the  certificate  of  a  oopy  of  the  grant  by  tbe  governor  of 
East  Florida,  authorized  its  admisaion  in  evidence  ;  but  this  did  not  establish  iho  validity 
of  the  concession  ;  to  test  the  validity  of  the  survey,  it  was  necessary  to  give  it  in  evldenue ; 
but  the  survey  did  not  give  a  good  title  to  the  land. 

The  Dnited  Stales  have  a  right  to  disprove  a  survey  made  by  the  Hurveyor-genera),  if  the  surrey 
on  the  ground  does  not  correspond  to  the  land  granted. 

•Appeal  from  the  Superior  Court  of  East  Florida.  The  claim  was  f,,.. 
founded  on  a  petition  of  Breward,  dated  23d  Angnst  1816,  and  an  *^ 
alleged  decree  of  Governor  Coppinger  thereon,  dated  the  following  day. 
The  petition  stated,  that  "be  intends  to  establish  a  mill  to  ^aw  Inmber  for 
the  supply  of  commerce  and  the  province,  which  he  wishes  to  situate  upon 
St.  John's  river,  on  the  creek  known  by  the  name  of  Little  Cedar  creek  ; 
and  whereas,  said  costly  fabric  roquiree,  to  secure  in  lands  and  timber,  what 
may  be  sufficient  to  cover  the  great  expenses  which  are  necessary  to  hutld 
it,  and  it  being  all  for  the  benefit  of  the  province,  he  prays  that  there  may 
be  granted  to  him  the  usual  five  miles  square  of  land,  or  its  eqnivalenl,  des- 
tining to  him  ten  thousand  acres  in  the  neighborhood  of  said  place,  and  the 
remaining  six  thousand  acres  in  Cedar  Swamp,  on  the  west  side  of  St.  John's 
river,  and  in  Cabbage  Hammock,  on  the  east  side  of  said  river."  Governor 
Coppinger's  decree  on  this  petition  stated,  that,  "  in  consideration  of  the 
benefit  and  advantagiis  which  ought  to  result  in  favor  of  the  province,  if 
what  the  interested  proposes  is  effected,  the  lands  and  permission  which  he 
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solicits  are  granted  to  bim,  but  with  tbe  express  oondition,  tjat  be  sfaall  not 
have  the  absolute  right  to  tbem,  until  he  erects  said  machine." 

The  original  of  the  petition  and  decree  were  not  prodnced  in  evidence  ; 
neither  were  they  to  be  found  in  the  archives  at  St.  Augustine ;  but  a  certi- 
fied copj,  under  the  hand  of  Tomas  de  Aguilar,  secretary  of  the  government, 
whose  handwriting  was  proved,  stating  that  they  were  true  copies,  faithfully 
taken  from  the  original  which  existed  in  his  office,  was  offered,  and  was  ob- 
jected to  by  the  district-attorney,  and  admitted  by  the  oourt. 

There  was  also  offered  in  evidence  plats  and  certificates  of  survey,  made 
for  John  Breward,  by  George  J.  F.  Clarke,  surveyor-general :  1.  Dated 
27th  May  1817,  for  7000  acres  of  land  between  the  branches  called  Cedar 
creek,  and  Dunn's  creek,  on  the  northern  part  of  the  river  St.  John's.  2. 
Dated  2Sth  August  1619,  for  3000  acres  on  the  northern  part  of  the  river 
St.  John's,  and  east  of  the  Royal  Road  leading  from  said  river  to  St.  Mary's. 
^  .  *3.  Dated  10th  October  1819,  for  2000  acres  in  Cedar  Swamp,  on 
■'  the  west  part  of  the  river  St.  John's,  at  a  place  known  by  the  name 
of  Sugar-Town.  4.  Dated  19th  April  1820,  for  4000  acres,  in  Cabbage 
Hammock,  on  the  east  part  of  the  river  St.  John's,  and  sooth  of  the  branch 
called  Dann's  crock,  which  runs  from  Dunn's  creek  to  the  said  river. 

After  hearing  testimony  ia  the  canse,  the  superior  court  made  a  decree 
in  favor  of  the  claimants,  for  the  four  tracts  of  land ;  from  wbiob  the  pres- 
ent appeal  was  taken. 

For  the  United  States,  it  was  contended,  that  the  decree  should  be  re- 
versed, becaase :  1.  That  there  was  not  sufficient  evidence  that  the  said 
alleged  grant  or  oomntiBsion  was  ever  made  by  Govei-uor  Coppinger.  2. 
That  the  alleged  concession,  if  made,  was  on  a  condition  precedent,  which 
was  never  fulfilled.  3.  lliat  the  conoession,  if  ever  made,  did  not  contem- 
plate that  the  lands  conceded  should  be  surveyed  in  four  different  tracts  or 
parcels.  4.  That  the  description  of  the  lands  in  the  grant  were  too  vague  to 
be  the  foundation  of  a  valid  survey.  5.  That  the  plats  and  certificates  of 
survey  did  not  conform  to  the  description  of  the  lands  in  the  said  pretended 
grant. 

The  case  was  ai^ned  by  Legari,  Attorney-General,  for  the  appellants ; 
and  by  Wilde,  for  the  appellee. 

C1.TB0K,  Justice,  delivered  the  opinion  of  the  conrt. — The  petitioner 
asked  five  miles  square  of  land,  being  16,000  acres,  on  Little  Cedar  creek,  of 
St.  John's  river;  he  intending  to  establish  a  mill  to  saw  lumber ;  10,000 
acres  were  asked  for  in  the  neighborhood  of  the  place  ;  and  the  remaining 
6000  acres,  in  Cedar  Swamp,  on  the  west  side  of  St.  John's  river,  and  in 
Cabbage  Hammock,  on  the  east  side  of  that  river.  On  the  20th  of  August 
1816,  the  governor  of  Florida  decreed  the  same,  on  the  condition  the  mil) 
Tas  built.     The  condition  was  complied  with. 

1.  On  the  27th  of  May  1817,  George  F.  Clarke,  the  surveyor-general  of 
^^^gr,   the  province,  surveyed   for  Breward  7000  'acres,  including  Little 

■I  Cedar  creek;  and  bounded  on  three  sides  by  Big  Cedar  creek  and 
Dnnn's  creek  ;  and  which  includes  the  mill.    This  sarvey  is  valid. 

2.  There  were  laid  off  3000  acres  on  the  northern  part  of  the  river  St, 
John's,  and  east  of  the  Royal  road,  leading  from  the  river  to  St  Hary's. 
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United  States  t.  Brevard. 
This  Bonrey  is  proved  to  lie  four  or  five  miles  from  the  first  sarrey,  and  ia 
on  Tront  creek.    It  was  made  the  28th  of  Angust  1819. 

By  the  8th  article  of  the  Florida  treaty,  all  grants  of  land  made  before 
the  24th  of  Janaary  1818,  by  his  Catholic  Majesty,  were  confirmed.  Bat 
all  grants  made  Sinoe  the  24th  of  January  18)8,  when  the  first  proposal 
by  his  majesty  was  made  for  the  ceasion  of  the  country,  were  declared  and 
agreed  by  the  treaty  to  be  null  and  void.  This  survey  having  been  made  at 
a  different  plaoe  from  the  land  granted,  would,  if  confirmed,  be  a  new  appro- 
priation of  so  maob  land  ;  and  void,  if  it  had  been  ordered  by  the  gov- 
ernor of  Florida,  and,  of  oourse,  it  is  void,  having  nothing  to  uphold  it  but 
the  act  of  surveyor-generaL  So  this  court  held  in  Seton^s  Case,  10  Pet.  309. 
The  party,  however,  is  entitled  to  his  entire  10,000  sores  in  the  neighbor- 
hood of  Little  Cedar  creek.  The  decree  confirming  the  3000  acre  survey, 
in,  therefore,  reversed  ;  and  this  quantity  of  land  will  be  ordered  by  the 
snperior  court  of  East  Florida,  to  be  surveyed  adjoining  the  7000  acre  sur- 
vey, on  vacant  land  ;  the  addition  to  conform  to  the  fourth  article  of  the 
instructions  to  the  surveyor- general,  of  the  10th  of  June  1811  (Land  Laws 
United  StaU-s  1004).  The  7000  acres,  and  the  3000  acres,  will  be  laid  down 
in  connection,  as  one  10,000  acre  survey.  Kot  more  than  one-third  can  be 
bounded  in  front  on  the  river  St.  John's,  should  the  claimant  uhoose  to  add 
the  8000  acres  next  to  either  side  of  the  7000  aero  tract  adjoining  the  river. 
The  7000  acre  snrvey  being  360  chains  deep,  the  10,000  acres  can  only 
front  120  chains. 

A  motion  was  made  to  the  court  below,  on  the  part  of  the  petitioner,  to 
be  permitted  to  introduce  testimony  in  regard  to  the  survey  of  3000  acres  ; 
when  oSerod,  the  counsel  for  the  United  States  withdrew  the  objections  to 
the  introduction  of  the  paper.  *It  is  now  insisted,  for  complainant,  r«,  .. 
that  the  validity  and  legality  of  the  survey  was  admitted  ;  aud  '- 
Richard'8  Com,  8  Pet.  470  ;  Sibbal^t  Case,  10  Ibid.  323  ;  and  Seton's  Case, 
Ibid.  300,  are  relied  upon.  These  authorities,  we  think,  do  not  sustain  the 
ai^ument.  It  being  necessary  to  establish  that  such  a  survey  had  been 
made  by  the  sarveyor-general,  proof  of  hia  signature  was  primA  facie  suffl- 
oient  to  authorize  the  reading  of  the  paper  ;  and  if  the  attorney  of  the  United 
States  was  satisfied  that  the  plat  and  certificate  had  been  made  by  that  offi- 
cer (about  which  he  could  hardly  be  mistaken),  to  require  proof  of  the  fact 
would  have  been  useless. 

The  contests  of  Aguilar's  certificates  have  been  numerous.  Nothing  was 
required  bnt  proof  of  the  secrotary's  signature,  to  admit  in  evidence  the 
copy  of  the  concession  ;  so  this  court  held,  in  Wiffgi/ia't  Case,  14  Pet.  346  ; 
but  when  the  concession  was  admitted,  its  legality  was  not  conceded  by  the 
defendant ;  no  such  ground  has  been,  to  our  recollection,  assumed,  nor  do 
we  think  it  can  be  assnmed,  in  regard  to  the  survey.  To  test  its  legality 
by  tbe  laws  and  rogulations  of  Spain,  it  was  necessary  the  conrt  should  have 
the  survey  in  evidence.  It  was  the  common  case  of  the  competency  of  a 
title  paper,  wantiug  legal  effect ;  the  court,  therefore,  properly  admitted  tbe 
paper,  but  improperly  adjud^fed  it  gave  title  to  the  land. 

3.  The  next  survey  (dated  in  1819)  is  for  2000  sores  in  Cedar  Swamp, 
west  of  the  river  St.  John's,  at  a  place  known  under  the  name  of  Sugar- 
Town,  Had  this  last  designation  been  left  oat,  no  difficulty  could  be  raised 
'at  TQgtrd  to  tbtt  Het  tbat  the  survey  had  been  located  at  the  plaoe  granted ; 
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nor  do  we  think  thii  mskea  any  diffemnoe,  althongb  a  witness  provea  he  kne* 
nothing  of  sach  a  town.  The  sarreyor  hsving  deaoribed  the  land  aa  laid  ofi. 
within  the  desoription  of  the  grant,  we  take  the  faot  to  be  primd  Jacie  as 
he  oertifies  it ;  nor  do  we  think  the  certificate  discredited  bj  the  further 
description,  even  ahoald  the  object  called  for  not  be  fonnd.  This  survey 
is,  therefore,  confirmed. 

4,  The  snrrey  for  4000  acres  (dated  in  April  1819)  is  in  Cabbage  Ham- 
mock, and  within  the  graDt,  taking  the  certificate  of  the  sarveyor-general 
to  be  primd  facie  tme.  And  this,  we  think,  is  the  credit  that  lawfully 
^  .  attaohes  to  it.  His  duties 'were  prescribed  by  the  instrnctions  to  him, 
-I  in  1811  (Land  Laws  1034)  ;  and  if  his  plot  and  certificate  are  lawful 
on  their  face,  they  must  be  accredited,  until  the  United  States  disprovu 
them  ;  wbioh  they  have  the  right  to  do,  if  the  survey  on  the  ground  does 
not,  in  faot,  oorrespond  to  the  land  granted ;  although  the  certificate  may 
declare  it  to  he  at  the  proper  plaoe.    This  survey  is  also  confirmed. 

The  cause  is,  however,  remanded  to  the  court  below,  to  be  further  pro- 
ceeded in,  as  regards  the  rejected  survey  of  3000  acres. 


*14:8]     '2CNA8  FuLTOir  and  others,  Plaintiffs  in  error,  v.  Moboah 
UoAvFKK,  Defendant  in  error. 

WrroT  to  state  court. 

Dm  lugh  iMiirt  of  erron  and  ippaali  of  th«  Btite  of  HiuiSBippl,  oa  i  writ  of  error  to  the  circait 
ooart  of  WuMngtoD  oooatj,  HitsUaippl,  conflnoed  a  judgment  of  the  circuit  conrt,  b;  wliioh 
•  Utle  to  land,  set  np  aoder  an  aot  ol  coagreag  of  the  United  SUtea,  vu  beld  vtWA ;  tliui 
ooDBtrabg  the  aot  of  coogreas  In  faror  of  the  pnrtj  claiming  a  right  to  the  IkdiI,  under  the 
■ot.  The  part;  againat  whota  the  dedeEon  of  the  oourt  of  appeala  was  given,  prosecuted  a 
writ  of  error  to  the  anpreme  oonrt  of  th«  UDit«d  Suua :  the  w/it  of  error  was  diamiaged,  Che 
oourt  baring  no  jurisdiction. 

^  order  to  givs  the  anpreme  conrt  of  the  United  Statea  juriadlctinn  in  euch  case«,  it  is  not 
■ulBcIeDt,  that  the  conltmction  of  the  act  of  oongreaa  OD  the  Taliditj  of  the  act  on  which  the 
ol^m  waa  fotmded,  waa  drawn  lu  qaeation  ;  it  maet  appear  also,  that  the  decieion  wna  ngainhit 
the  right  claimed.  Th«  power  of  the  anpreme  court  ie  carefully  defined  and  restricted  bj  the 
Judiciary  aot  of  1T80 ;  and  It  ii  the  duty  of  this  court  not  to  transcend  the  Umiia  of  the  juris- 
diction oonferred  upon  H. 


B  to  the  High  Court  of  Errors  and  Appeals  of  the  state  of  Missis- 
aippi     The  case  is  fully  slated  in  the  opinion  of  the  court. 

Coxe,  for  the  defendant,  moved  to  dismiss  the  writ  of  error,  on  the 
ground  that  the  court  had  no  jurisdiction  of  the  case.  The  motion  was 
opposed  by  CrUtenden,  for  the  plaintiffs  in  error. 

Taxkt,  Cb.  J.,  delivered  the  opinion  of  the  court. — This  case  is  brought 
up  by  writ  of  error  from  the  high  court  of  appeals  of  the  state  of  Misats- 
sippi.  A  motion  waa  made,  at  the  last  term,  to  dismiss  the  case,  upon  the 
ground  that  this  court  has  not  jnriediction  under  the  2Sth  section  of  the  act 
of  178B  ;  bnt  the  argument  upon  the  motion  waa  not  heard,  until  about  the 
close  of  the  aeasioo,  wben  many  other  cases  were  presaing  upon  the  atten- 
tion of  the  court ;  and  it  was,  therefore,  held  under  advisement,  until  the 
present  term. 

It  appears,  that  an  action  of  ejectment  was  brought  for  certain  lands  in 
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the  state  of  MissisBippi,  by  Morgan  McASee,  to  which  the  present  plaintiffs 
in  error  appeared  as  defendants  ;  and  upon  *tbe  trial,  tbo  verdict  and  f«iEn 
judgment  were  in  favor  of  McAffee.     The  defendant  in  tbat  suit,  *■ 
thereupon,  appealed  to  tbe  high  court  of  appeals,  where  the  judgment  of 
the  inferior  court  was  affirmed. 

A  brief  statement  will  show  the  points  that  arose  in  the  state  court,  so 
far  as  they  are  material  upon  the  question  of  jurisdiction.  By  the  aot  of 
congress  of  April  20th,  1832,  entitled  "an  act  for  the  relief  of  Jefferson 
College,  in  the  state  of  MisHissippi,"  the  trustees  of  tbe  college  were  author- 
ized to  relinquish  certain  lande  which  had  been  rcaerved  for  the  use  of  the 
college,  and  to  locate  or  enter  other  lands  in  hcu  of  them.  Tbe  fourth  sec- 
tion of  this  law  authorized  the  college  to  transfer  tbe  right  of  location  or 
entry  conferred  by  the  act ;  and  declared,  that  tbe  assignee  should  be  enti- 
tled to  receive  a  certificate  from  the  register  of  tbo  proper  land-office,  which 
should  be  "  accounted  and  held  as  valid  and  complete  as  if  a  patent  had 
issued  therefor,** 

At  the  trial  of  the  ejectment,  McAffee,  the  lessor  of  the  plaintiff,  made 
title  under  a  certificate  dated  August  16th,  1834,  issued  to  him  as  assignee 
of  Jefferson  College,  by  virtue  of  this  act  of  congress.  Tbe  certificate  was 
read  in  evidence,  subject  to  all  legal  exception^  ;  the  defendants  in  the  case 
giving  notice,  at  the  time,  that,  in  the  progress  of  the  trial,  they  would 
offer  evidence  that  tbe  said  certificate  was  purchased  fraudulently  by  tbe 
siud  McAffee.  The  defendants,  then,  for  the  purpose  of  showing  that  no 
patent  had  ever  iasoed,  by  virtue  of  the  eaid  certificate,  offered  in  evidence 
six  patents,  which  had  been  Issued  on  preemption  certificates  ;  and  which, 
it  was  admitted,  covered  tbe  land  embraced  by  the  certificate  of  McAffee. 
These  patents  were  granted,  in  1837  and  1838,  to  different  persons,  under 
whom  the  defendants  claimed  the  possessioii.  And  in  order  to  show  that 
the  said  certificate  of  McAffee  was  fraudulently  obtained,  they  offered  to 
prove,  that  the  parties  to  whom  the  patents  above  mentioned  issued,  were 
entitled  to  the  benefit  of  pre-emption  in  tbe  said  land,  under  the  acts  of 
congress  then  in  force,  before  the  lessor  of  the  plaintiff  obtained  his  certifi- 
cate ;  that  they  were  present  at  the  land-office,  with  money  to  enter  and 
pay  for  the  same  ;  and  offered  to  pay,  in  the  presence  of  HcAffee,  on  the  day 
he  obtained  his  certificate,  and  before  he  obtained  it ;  and  that  tbe  defend- 
ants had  ^acquired  poasession  of  the  lands,  afterwards,  when  these  r«,., 
pre-emption  claims  had  been  allowed.  This  teetimony  was  objected  ^ 
to  on  the  part  of  the  lessor  of  the  plaintiff,  and  the  court  refused  to  permit 
it  to  go  to  the  jury,  upon  the  ground,  that  the  certificate  oonid  not  be  im- 
peached at  law  for  fraud. 

The  defendants  then  offered  to  prove  by  the  register  of  the  land -office, 
that  the  pre-emption  claims  before  mentioned  were  finally  allowed  and  paid 
for,  and  that  the  patents  produced  by  the  defendants  issued  upon  them  ; 
and  that  the  commissioner  of  tbe  general  land-office  bad  rejected  McAffee's 
certificate,  and  refused  to  issue  a  patent  upon  it.  This  evidence  was  also 
rejected.  The  defendants  then  moved  tbe  court  to  exclude  tbe  said  certi- 
ficate, as  evidence  of  legal  title  in  tbe  lessor  of  the  plaintiff  ;  but  the  motion 
was  overruled.  Exceptions  were  taken  to  these  opinions,  and  the  case  was 
oarried  to  the  high  court  of  errors  and  appeals  ;  where  the  judgment  of  the 
inferior  court  wm  affirmed,  as  herein  before  mentioned. 
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From  thia  statement  of  the  case,  it  will  appear,  that  tfae  only  right  drawn 
in  question  was  that  claimed  by  McAffee  under  his  certificate.  If  that  cer- 
tificate was  a  good  legal  title,  it  was  elder,  and  therefore,  superior  to  the 
legal  title  derived  under  the  patents  produced  by  tfae  defendants. 

The  testimony  offered  to  show  that  the  certificate  was  franduleDtly  ob- 
tained, was  intended  to  impeach  the  title  McAffee  claimed  nnder  it ;  and  the 
objection  to  its  legal  effect  was  made  for  the  same  purpose.  The  patents 
given  in  evidence  by  the  defendants  were  not  offered,  for  the  purpose  of 
showing  the  legal  title  out  of  the  lessor  of  the  plaintiff  ;  nor  for  the  purpose 
of  deriving  a  legal  title  under  them,  older  than  tfae  plaintiff's  certificate,  by 
virtue  of  the  act  of  Jnne  19th,  1834,  mentioned  in  tfae  exception,  or  any 
other  law  of  the  United  States ;  for  it  is  stated  in  express  terms,  that  ihuy 
were  offered  in  order  to  show  that  no  patent  had  ever  been  issued  on 
McAffee's  certificate.  They  were  intended,  therefore,  with  tfae  other 
evidence,  to  prove  that  this  certificate  was  fraudulently  and  improperly 
obtained  ;  that  ita  aathority  had  been  denied  by  the  commissioner  of 
the  general  land-office;  and  consequently,  that  it  did  not  confer  on  the 
lessor  of  the  plaintiff  a  valid  legal  title,  upon  whicfa  he  ooutd  recover  in 
ejectment, 

*Theae  being  the  only  questions  raised  in  the  state  court,  and 
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being  there  decided  in  favor  of  the  right  claimed  by  McAffee,  under 


the  act  of  1832,  we  have  no  authority  to  revise  the  judgment.  In  order  to 
give  tbis  oonrt  jurisdiction,  under  the  26tli  section  of  the  act  of  1780,  it  is 
not  sufficient,  that  the  construction  of  tfae  act  of  congress,  or  the  validity  of 
the  right  claimed  by  MoASee,  was  drawn  in  question,  and  decided  by  the 
state  court.  It  must  also  appear,  that  the  decision  was  t^ainst  the  right 
claimed. 

We  do  not  mean  to  express  any  opinion  as  to  the  rights  in  contest 
between  tfae  parties.  The  question  before  us  concerns  merely  the  jnrisdio- 
tion  of  this  court,  upon  the  case  as  it  is  now  presented  ;  and  it  is,  therefore, 
not  material  to  the  present  inquiry,  whether  the  parol  evidence  offered  by 
the  defendants  was,  or  was  not,  properly  rejected.  For  the  decision  on  that 
point,  as  well  as  on  the  question  as  to  the  legal  effect  of  the  certificate  hav- 
ing been  in  favor  of  the  right  claimed,  this  court  is  not  authorized  to  ex- 
amine into  the  correctness  of  the  judgment  given  by  the  state  court.  The 
power  of  the  supreme  court,  in  this  respect,  is  carefully  defined  and  restrioted 
by  the  act  of  1789  ;  and  it  is  our  duty  not  to  transcend  the  limits  of  the 
juriadiotioQ  conferred  upon  it.  The  writ  of  error  must,  therefore,  be  dis- 
missed, for  want  of  jurisdiction. 

Writ  of  error  d 
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'Hkited  States,  Appellants,  v.  Pedbo  MntASDA  and  othen, 
Appellees. 

Florida  land-claime. 

On  ft  patitioD  from  Fedio  Hitandi,  atating  serricea  perfarmed  b;  him  for  Spain,  Qoramor  WtdU 
thegoTentoroI  Etat  Florida,  on  the  ittix  November  1810,  made  a  grant  to  him  of  eight  leagoM 
•qaare,  or  808,MO  acrea  of  liind,  on  the  vitera  of  Hillaborough  snd  Tampa  b&jB,  in  the  Baatani 
district  of  Florida ;  no  survey  waa  made  under  thii  grant,  while  Florida  remwoed  a  provinoe 
of  Spain  ;  nor  traa  anj  atlempt  made  to  occupj  or  aurvef  the  land,  nntil  after  the  cession  of 
Florida  to  the  United  Stalee  ;  in  18'21,  it  was  alleged,  that  a  survey  wua  msde  bj  a  aunrjor 
of  Gut  Florida :  Brld,  that  the  grant  «■■  void ;  no  iood  having  been  severed  from  the  pnbllc 
domain,  previous  to  the  S4  January  161S,  and  because  the  calls  of  the  grant  were  too  indeflolM 
for  lomtltj  to  be  given  to  them.  Ferchemuo'e  Cue,  1  Pet.  SI  i  Eingalej'^  Case,  It  Ibid* 
41S ;  Arredondo'i  Gmc,  6  Ibid.  741  ;  Furbes's  Case,  IS  Ibid.  183 ;  Bujck's  Cose,  Ibid,  a  IS, 
O'Hars'a  Case,  Ibid.  216;  and  Delespine's  Case,  Ibid.  SIS. 

The  settled  doctrine  of  the  supreme  mnrt,  in  reepeot  to  Florida  grants,  is,  that  grant*  embracing 
a  wide  eiteot  of  connlrv,  or  with  &  large  srei  of  natural  or  artificial  bonndaries,  and  whlih 
granted  lands  were  not  surveyed  before  the  24th  of  January  IB18,  aad  wiiich  are  wlibont 
such  deugnation  ■■  will  give  a  place  of  beginning  for  a  sarrej,  are  not  lands  withdrawn  from 
the  masa  of  vacant  lands  ceded  to  the  Daited  States  in  Florida,  and  are  void  ;  as  well  on  that 
aoconnt,  aa  fur  bdng  ao  nneertain  that  locality  cannot  be  jpven  to  them. 

Apfbal  from  the  Superior  Court  of  Eaat  Florida.  Pedro  Miranda  and 
others,  od  the  Sth  of  Uay  1829,  presented  a  petiiiou  to  the  superior  oonrt 
of  E^st  Florida,  asking  for  the  confirmation  of  a  grant  from  the  Spanish 
government  of  Florida,  for  eight  leagues  square,  eqnal  to  368,640  acres  of 
land,  situate  on  the  waters  of  Hillsboroggb  and  Tampa  bays,  in  the  eastern 
district  of  the  territory  of  Florida.  The  petition  of  Pedro  Miranda  and  th« 
grant,  are  as  follows  : 

Translation. 

His  Excellency  the  Govenior : — Don  Pedro  Hiisoda,  second  pilot  of  the 
i>  iDoh  of  tbe  bar  of  tbis  port,  with  the  most  profound  respect,  represents  to 
y>  ir  excellency  :  That  be  has  tbe  honor  to  serve  his  Cntholio  Majesty  (whom 
*»  ay  Qod  preserve !)  from  the  year  17S8,  when  he  was  employed  as  r^,.. 
nrrer  of  the  said  launch,  in  which  capacity  he  remained  until  be  was  '■ 
pr  anoted  to  bis  present  post,  on  account  of  his  known  merits  and  experienoe. 
Moreover,  your  excellency  well  knows  the  veracity  of  bis  good  conduct, 
fidelity  and  devotion  to  the  service  of  his  majesty  ;  of  which  he  has  given 
proofs  in  various  expeditions,  which,  by  order  of  his  govemment,  yoar  peti- 
tioner nndertook  along  tbe  water-oourses  of  this  provinoe,  when  it  wa« 
overrun  by  rebels  ;  and  as  for  so  distinguished  services,  and  others  rendered 
to  the  satisfaction  of  your  excellenoy,  your  petitioner  has  not  received  any 
oompensation  whatever  ;  and  as  be  finds  himself  in  a  penurious  condition, 
and  vitbout  any  other  expectations  but  from  the  protection  of  your  exoel- 
lenc]  ;  therefore,  he  supplicates  your  excellency  to  be  pleased,  in  retnnnera- 
tion  of  all  which  be  has  represented,  and  in  consideration  of  his  present  ~ 
destitute  situation,  to  grant  to  him  in  absolute  property,  a  square  of  eight 
leagues  in  tbe  royal  lands  which  are  found  on  the  waters  of  Hillsborongh 
and  Tampa  bays,  in  this  province,  in  virtue  of  royal  orders  on  the  subject 
of  granting  lands  gratuitously  to  Spanish  Bnbjects  ;  which  favor  yonr  peti* 
tioner  hopes  to  receive  from  tbe  justice  of  your  excellenoy. 

St.  Augustine  of  Florida,  19th  November  1810. 

Ifl  Pbt.— 7  M 
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St.  Angnstioe  of  Florida,  2Stb  November  1610.  The  merits  and  B«r- 
vioes  alleged  hj  this  party  being  well  known  to  this  government,  I  grant  to 
him,  in  the  tenuB  wbioh  he  solicits,  the  eaid  qnanttty  of  land,  in  the  places 
which  he  indicates,  without  prejadice  to  a  third  partj  ;  and  as  a  proof  of 
tliis  grant  to  be  shown  at  al)  times,  let  a  uertilied  copj  of  this  proceeding  be 
issued  to  him  from  the  secretary's  office,  for  hU  secnrity.  Warrs. 

The  petition  to  the  court  stated,  that  said  tract  or  parcel  of  land  had 
been  divided  and  laid  off  into  townships  of  23,040  acres  each  ;  that  the  said 
division  of  the  said  land  into  townships,  as  aforesaid,  was  made  by  one 
Charles  Vignolles,  in  the  year  1821 ;  the  said  Charles  VignoUes  then  being  a 
surveyor  of  East  Florida. 

After  hearing  testimony  and  arguments  of  counsel,  the  superior  court  of 
*ifijs1  ^"*'  ^°^^^  S^''^  ^  P*^  J''^*^'^^  decree  in  favor  of  *tbe  petitioners, 
-'  for  40,080  acres ;  and  the  United  States,  and  the  claimants,  pr<»ecuted 
this  appeal. 

The  case,  on  the  appeal  of  the  United  States,  was  argued  on  the  part  of 
the  United  States,  by  DuvaU,  and  Legari,  Attorn ey-6eneral ;  and  was 
snbmitted  on  printed  arguments,  by  Garr  and  Ogden,  for  the  appellees. 

The  arguments  of  the  counsel  on  numerous  points,  snbmitted  for  the 
appellants  and  the  appellees,  are  omitted  ;  as  the  decree  of  the  conrt  was 
made  exclusively,  on  the  question  of  the  validity  of  the  grant,  under  the 
cession  of  Florida  to  the  United  States,  by  the  treaty  with  Spain. 

For  the  appellants,  it  was  contended,  that  as  no  survey,  possession  or 
cnltivation  of  the  land  had  been  proved,  as  was  necessary  according  to  the 
laws,  usages  and  ordinances  of  the  Spanish  government,  to  vest  a  valid  title 
to  the  land  in  the  claimant,  the  decree  of  the  superior  conrt  of  East  Florida 
should  be  reversed. 

Watitb,  Justice,  delivered  the  opinion  of  the  court. — Appeal  from  the 
superior  court  of  East  Florida.  The  defendants  in  error  claim  title  to  a  tract 
of  land,  nnder  a  grant  made  by  Governor  White,  on  the  29th  November 
1810,  to  Don  Pedro  Miranda,  containing  eight  leagues  square,  or  368,040 
acres,  on  the  waters  of  Hillsborough  and  Tampa  bays,  in  the  eastern  district 
of  the  territory  of  Florida. 

Miranda's  petition  for  the  grant,  and  the  grant,  are  in  pages  168,  164. 
After  a  recital  of  services,  he  asks  as  a  remuneration,  and  in  consideration  of 
his  destitnte  condition,  that  there  may  be  granted  to  him,  in  absolute  property, 
a  square  of  eight  leagues,  in  the  royal  lands  which  are  found  on  the  waters 
of  Hillsborough  and  Tampa  bays,  in  virtue  of  royal  orders  on  the  subject  of 
granting  lands  gratuitously  to  Spanish  subjects.  The  governor,  in  reply, 
^acknowledges  hie  services,  and  grants  to  him  "in  the  terms  as  he  solicits, 
the  quantity  of  land  in  the  places  which  he  indicates,  without  prejudice  to  a 
third  party  ;"  and  directs,  "  a  certified  copy  of  the  proceeding  to  he  issned 
*iKa1  ''^ '^i™  f'^''^ ''^^  secretary's  ^office,  for  his  security.  It  does  not  appear, 
'  that  such  certified  copy  was  given  to  bim  ;  but  Aguilar,  who  was 
■eorelary  when  the  grant  was  made,  deposes,  that  he  remembers  that  the 
grant  vas  made  to  Miranda  for  his  deserts  and  services  on  the  shores  of 
Hillsborongh  and  Tampa  bays ;  "  that  it  was  a  grant  of  eight  leagnes  square^ 
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or  thoreabonts :"  and  he  fnrther  says,  the  bandwriting  to  the  grant  ia  ths 
legitimate  Bignatare  of  Governor  White.    The  district- attorney  admits  that 
he  has  secMi  in  the  office  of  the  archives  of  Florida,  a  dooDment,  of  which 
that  introduced  by  the  complainants  is  a  copy. 

No  survey,  however,  of  the  land  was  made,  whilst  Florida  was  a  prov- 
ince of  Spain.  Nor  was  any  attempt  meido  by  the  grantee,  or  by  any  agent 
or  person  olaiming  nnder  him,  to  occupy  any  land  under  this  grant,  or  to 
make  a  survey  of  it,  until  after  the  FloriJas  bad  been  ceded  to  the  United 
States.  The  complainants  allege,  that  one  was  made  in  IS21,  by  Charles 
Vignolles,  a  surveyor  of  East  Florida  ;  and  this  survey  is  the  first  assertion 
of  right  in  the  premises  by  the  grantee.  After  this  survey  was  made,  the 
grantee  conveyed  portions  of  the  land,  between  the  years  1822  and  1828,  to 
the  claimants  associated  with  him  in  this  suit.  They  allege,  that  a  claim  for 
the  whole  of  the  lands  was  submitted  to  the  examination  of  the  commis- 
sioners appointed  under  the  act  of  congress  of  3d  March  182S  (3  U.  8.  Stat. 
754),  entitled  an  act  for  ascertaining  claims  and  titles  to  lands  in  the  ter- 
ritory of  Florida.  The  survey  made  by  Vignolles,  however,  is  not  in  the 
record  ;  nor  does  it  seem  to  have  been  in  evidence,  on  the  trial  of  the  cause 
in  the  court  below.  By  ^reemeut  between  the  solicitors  and  counsel  of  the 
parties,  a  pro  formd  decree  was  given  for  64,080  acres  of  land,  in  favor  of 
the  complaiuants,  situated  on  the  waters  of  the  bays  of  Hillsborough  and 
Tampa  ;  and  from  this  deoree,  the  cause  has  been  brought  to  this  court  by 
appeal,  by  the  United  States, 

We  do  not  think  it  necessary  to  discuss,  in  detail,  the  points  urged  in 
argument  for  and  against  the  confirmation  of  this  grant.  Two  considera- 
tions are  decisive  of  its  invalidity.  The  grant  is  void,  no  land  having  been 
severed  from  the  public  domain,  previous  to  the  24th  January  1818  ;  and 
because  the  calls  of  the  grant  are  too  indefinite  for  locality  to  be  given  to 

*The  petitioner  asks  for  "  a  sqnare  of  eight  leagues,  in  the  royal  . 
lands  which  are  found  on  the  waters  of  Hillsborough  and  Tampa  ' 
bays."  The  grant  is,  "  I  grant  to  him,  in  the  terms  which  he  solicits,  the 
said  quantity  of  land,  in  the  places  which  he  indicates."  Tampa  or  Espiritu 
Santa,  as  it  was  known  or  called,  before  Florida  was  ceded  to  the  United 
States,  is  the  largest  on  the  Gulf  of  Mexico.  It  is  at  least  forty  miles  long, 
and  in  one  or  more  places,  from  thirty  to  forty  miles  broad.  Hillsborough 
river  empties  into  it  from  the  north.  To  the  southeast  of  Hillsborough  river 
are  the  Indian  and  Alafia  rivers.  Lower  down  the  bay,  on  the  same  side,  is 
Manati  river,  from  sixteen  to  twenty  miles  wide  at  its  mouth  ;  and  Oyster 
river  ia  twenty  miles  below  the  Manali.  The  eastern  part  of  this  bay  was 
by  the  British  called  Hillsborough  ;  and  the  little  bay  attached  to  the  north 
aide,  Tampa.  The  little  Tampa  is  an  elliptical  basin,  about  ten  miles  in 
diameter.  There  are  many  islands  in  the  bay,  especially  on  the  western  part 
and  al  its  month  ;  and  Tampa  extends  to  Sarragossa  bay,  Williams's  Ter- 
ritory of  Florida,  page  24.  Where,  in  this  extensive  area,  shall  this  grant 
bo  located  ?  Shall  it  be  on  either  of  the  rivers  emptying  into  the  bay  ?  On 
the  eastern  or  western  side  of  the  bay?  At  its  head,  or  at  its  mouth f 
Shall  It  be  a  contiguous  body  of  land  on  Hillsborough  bay,  or  on  little 
Tampa ;  or  shall  it  be  divided  in  equal  parte  on  both  ?  If  tbe  grantee 
daima  a  right  to  snrrey  on  Hillsborough  and  little  Tampa,  u  the  plaoea 
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indicated  in  his  petition,  then  it  c&nnot  t>e  taken  in  a  single  body  "  of  a 
square  of  eight  le^nes  ;"  for  the  former  being  on  the  east  part  of  tbe  bay, 
and  the  latter  on  the  north  side,  neither  the  dimension  nor  form  of  the 
grant  oould  be  surveyed  tonohing  on  both.  And  this,  whether  it  is  to  be 
taken  in  a  square  of  four  equal  sides,  or  in  a  rectangutar  parallelograiB  with 
a  part  of  one-third  on  the  bay  :  which  last  is  the  mode  prescribed  by  the 
Spanish  anthorities  for  surveys  on  navigable  wnters.  Shall  it  be  left  to 
the  grantee  to  choose,  or  shall  the  court  arbitrarily  fix  upon  a  point  for  the 
beginning  of  a  survey  ?  If  there  was  a  starting  point,  the  claimants  might, 
patting  aside  the  other  questions  in  the  case  against  the  oonfirniation  of  tbe 
grant,  be  entitled  to  a  survey.  But  there  is  none.  No  survey  was  made 
.  under  the  grant,  whilst   Florida  belonged  to  Spain.     Indeed, 
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appears  from  the  record,  that  neither  the  governor  making  the  grant. 


nor  any  other  governor  of  Florida  after  him,  ever  gave  an  order  for  a  sur- 
vey of  this  grant.  The  grantee,  though  all  tbe  time  in  Florida,  from  the 
time  when  the  grant  was  given,  until  the  treaty  with  Spain  was  made,  a 
period  of  nine  years,  did  not  apply,  or  if  he  did,  did  not  receive  from  the 
authorities  of  Spain  an  order  for  a  survey.  The  case  shows  that  in  other 
grants  of  land  made  to  him,  subsequently  to  the  date  of  that  now  under 
consideration  (and  there  are  nine  or  ten  of  them  in  the  record  ;  pages  81 
to  03,  inclusive),  Miranda  uniformly  had  them  consummated  by  a  royal 
title.  And  it  is  also  worthy  of  remark,  that  in  his  petition  to  Qovemor 
Coppinger,  on  tbe  I6th  of  September  1817,  after  reciting  his  services  from 
1794  to  1812,  in  the  defence  of  the  province,  and  that  he  had  had  in  bis 
charge  divers  extraordinary  commissions,  he  states,  "  for  which  he  had  never 
had  any  compensation  whatever."  What,  then,  had  become  of  his  grant 
for  a  square  of  eight  leagues  in  the  royal  lands  which  are  found  on  the 
waters  of  Hillsborough  and  Tampa  bays  ? 

The  locality,  then,  of  the  premises,  was  not  acknowledged  by  the  author- 
ities of  Spain.  No  effort  was  made  to  give  identity  to  the  grant,  before  the 
treaty  was  ratified.  Is  such  a  grant  protected  by  the  treaty  ?  We  think 
not  1  Tbe  eighth  article  of  the  treaty  is  :  "  All  the  grants  of  land  made 
before  the  24th  of  January  1B16,  by  his  Catholic  Majesty,  or  by  his  lawful 
anthorities  in  the  said  territories,  ceded  by  his  majesty  to  the  United  States, 
shall  be  ratified  and  confirmed  to  the  persons  in  possession  of  the  lands,  to 
the  same  extent  that  the  same  grants  would  be  valid,  if  the  territories  had 
remained  under  tbe  dominion  of  his  Catholic  Majesty.  But  the  owners  in 
possession  of  such  lauds,  who,  by  reason  of  the  recent  circumstances  of  the 
Spanish  nation,  and  the  revolutions  in  Europe,  have  been  prevented  from 
fulfilling  all  tbe  conditions  of  their  grants,  shall  complete  them  within  the 
times  limited  in  the  same,  respectively,  from  the  date  of  this  treaty,  in 
default  of  which  the  said  grants  shall  be  null  and  void.  All  grants  made 
since  the  24th  of  January  1818,  when  the  first  proposal,  on  the  part  of  bis 
Catholic  Majesty,  for  the  cession  of  the  Floridaa,  was  made,  are  hereby 
declared  and  agreed  to  be  null  and  void."  The  words  in  the  foregoing 
'extract  "  shall  be  ratified  and  confirmed  to  the  persons  in  possession 
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of  the  land,"  have  been  decided  by  this  court,  in  Percheman'e  Cate, 


7  Pet.  SI,  to  mean,  "the  grants  shall  remain  ratified  and  confirmed  to  the 
persons  in  possession  of  them,  to  the  same  extent,  Ac. ;"  or,  as  this  Mart 
■aid  in  King^ey'a  Uaie,  12  Ibid.  478,  "  stand  ratified  and  ooDfirmed,  to  iIm 
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aame  extent  that  the  iarae  grants  would  be  valid,  if  Florida  had  remained 
ander  the  dominion  of  Spain."  Acd  the  words  "  in  possession  of  them," 
have  hj  this  court,  in  Arredondo^t  Caae,  6  Ibid.  741,  and  in  all  other  cases 
apon  Florida  grants,  after  it,  been  determined  not  to  implf  ocoapation  or 
residenoe  only,  but  a  legal  seisin.  The  court  said  in  that  case,  "  by  grants 
of  land,  we  do  not  mean  the  mere  grant  itself,  bat  the  right,  title,  legal 
possession,  and  extate,  property  and  ownership,  legally  resulting  npon  a 
grant  of  land  to  the  owner."  But  in  the  case  before  ns,  from  the  want  of 
survey,  or  some  point  for  the  beginning  of  one,  there  can  neither  be  a  seisin 
in  fact  nor  in  law  ;  for  identity  of  premises  is  as  essential  for  a  seisin  in  law, 
as  it  is  necessarily  implied  in  a  seisin  in  fact.  The  grantee,  then,  can  only 
claim  validity  for  this  grant  to  the  same  extent  that  it  would  have  been 
valid,  if  the  territories  had  remained  under  the  dominion  of  his  Catholic 
Majesty,  And  this  brings  up  the  questions,  how  far  this  grant  was  valid, 
when  the  Floridaa  were  oeded  to  the  United  States  ;  or  whether,  in  the 
situation  in  which  this  grantee  stood,  when  the  treaty  was  made,  he  had 
more  than  a  permission  to  ask  for  the  means  of  having  the  lands  identified, 
that  he  might  have  a  right  of  possession. 

The  grant  was  made  in  1810.  No  order  of  anrvey  was  made  ;  nothing 
was  done  to  withdraw  the  land  from  the  general  mass  of  property,  or  to  show 
what  it  was,  which  was  to  be  withdrawn.  It,  therefore,  remained  in  the 
King  of  Spain,  with  tbe  power  to  consummate  that  which  had  been  done  on 
Miranda's  petition,  into  a  complete  title  ;  according  as  it  might  be  his 
pleasure  to  do  or  not  to  do  so.  And  when  he  ceded  the  Floridas  to  tbe 
United  States,  the  latter  were  placed  in  respect  to  this  grantee,  exactly  in 
the  sitaation  in  which-hia  Catholic  Majesty  had  stood.  This  being  so,  the 
eighth  article  of  the  treaty,  on  the  roost  liberal  interpretation  of  the  inten- 
tions which  actuated  the  high  contracting  partif^a,  imposes  npon  the  United 
States  no  obligation  to  make  a  title  to  lands  of  which  the  grantee  had  neither 


an  actnal  seisin,  *nor  a  seisin  in  law.     Identity  is  essential  for  the 
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latter,  and  has  uniformly  been,  in  the  contemplation  of  this  court, 
when  it  has  confirmed  Florida  grants,  inchoate  or  complete.  This  court 
said,  in  Forbet'a  Caee,  16  Pet.  182,  "the  courts  of  justice  can  only  adjudge 
what  has  beeo  granted,  and  declare  that  the  lands  granted  by  the  lawful 
anthoritiea  of  Sp^n,  are  separated  from  the  public  domain."  The  grant 
now  sought  to  he  confirmed,  was  not  so  separated  by  survey,  nor  by  any 
such  distinctive  call  as  will  admit  of  a  survey.  In  Fbrbes'e  Caae,  just  men- 
tioned, the  grant  was  for  land  "  in  the  district  or  bant  of  the  river  Kassau  ;" 
and  the  court  say,  after  noticing  the  uncertainty  of  the  description  for  tbe 
location  of  the  land,  "  No  survey  of  the  land  granted  was  ever  made  ;  the 
daty  imposed  upon  the  grantee  to  produce  the  plat  and  demarcations  in 
proper  time,  was  never  performed.  This  was  a  condition  he  assumed  npon 
himself  ;  the  execution  and  return  of  the  survey  to  the  proper  office,  in  such 
case,  could  only  sever  the  land  granted  from  the  public  domain."  "No 
particular  land  having  been  severed  from  the  public  domain  by  John  Forbes, 
his  was  the  familiar  cuui  of  one  having  S  claim  on  a  large  section  of  country, 
nolocat«d,"  Ac.  "In  such  a  case,  the  government  has  ever  been  deemed  to 
bold  the  fee,  unaffected  by  a  vested,  equitable  interest,  until  the  location 
was  mads,  according  to  the  laws  of  the  particular  country."  And  though, 
V  tbe  decroe  granting  the  land  to  Forbes,  thegcvernor  says,  "  it  will  be  the 
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duty  of  the  party  to  produce  the  plat  and  dcmsrcations  in  the  proper  time ;" 
it  does  not  varv  the  principle,  but  rather  serves  to  establish  it ;  that  "in 
grants  of  lands,  with  anccrtain  designations,  to  be  made  on  a  large  district 
of  coQDtry,  they  must  have  been  severed  from  the  public  domain  by  survey, 
or  be  void  for  wagt  of  identity."  Upon  mature  deliberation,  the  same  doc- 
trine was  held  in  Buyck'a  Case,  15  Pet.  216,  which  was  a  grant  for  lands 
"  at  Mosquito,"  "  south  and  north  of  said  place."  Also,  in  O^Hara'8  Case, 
Ibid.  275  ;  again,  in  Deleapine'a  Case,  Ibid,  319.  Indeed,  the  settled  doc- 
trine of  this  conrt,  in  respect  to  these  Florida  grants,  is,  that  grants  for 
lands  embracing  a  wide  extent  of  country,  or  within  a  large  area  of  natural 
or  artificial  boundaries,  and  which  granted  lands  were  not  surveyed  before 
the  24th  of  January  181S,  and  which  are  without  such  designations  as  will 
*i(ti1  *S^v°  ^  place  of  beginning  for  a  survey,  are  not  lands  withdrawn, 
'  from  the  mass  of  vacant  lands,  ceded  to  the  United  States  in  the 
Floridas  ;  and  are  void,  as  well  on  that  account,  as  for  being  so  uncertain 
that  locality  cannot  be  given  to  them.  The  decree  of  the  conrt  below  is 
reversed,  and  the  grant  declared  to  be  invalid. 

Decree  reversed. 
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On  theSth  of  April  1816,  ft  grant  waa  made  bj  the  goTemor  of  Florid*,  of  five  miles  sqaare 
or  18,000  acres  of  land,  on  uondiUoD  that  a  mill  should  be  bajlt.  The  grant  of  SOOO  acres 
WM  for  land  on  Doctor's  Bnuicb,  where  the  mill  vas  intended  to  be  erected;  the  10,000  aores 
were  granted  on  llie  north-west  aide  of  the  lagoon  of  Indian  rirer ;  the  6000  acres  were  ear- 
To;od  in  1809,  on  Doctor's  Branch  and  the  mill  was  built.  The  eurvej  under  this  grant,  wu 
confirmed. 

The  surrej  of  10,000  sores  was  made  in  Febniar;  1820,  b;  the  surrevor-general  of  Florida, 
"  north-westwanllj  of  the  head  of  Indian  river,  and  west  of  the  prairies  of  the  stream  called 
North  Creek,  which  empties  itself  at  the  bead  or  pond  of  said  river.  The  official  return  of  the 
surveyor-general  has  acceded  to  it  the  force  of  a  deposition.  The  land  granted  could  onlj  be 
survejed  at  the  place  granted  :  if  elsewhere,  il  would  have  been  a  new  appropriation,  and 
therefore,  void,  and  uontrarj  to  the  eighth  article  of  the  tr^atj  with  Spain. 

According  to  the  strict  ideas  of  conforming  a  survey  to  a  location,  in  the  United  States,  the 
survey  of  10,000  acres  should  be  located  adjoining  the  natural  object  called  for,  there  being 
no  other  to  aid  or  control  the  general  call ;  and  therefore,  the  head  of  the  lagoon  vontd 
necessarily  bare  formed  one  boundary ;  but  it  is  obviouB,  more  latitude  was  allowed  in  the 
province  of  Florida,  under  the  government  of  8pain. 

Tbe  Burveyor-general  having  returned  that  the  survey  woa  mode  aocording  to  the  grantjBod  fa 
(he  absence  of  other  contradictor;  proof,  tbe  claim  was  confirmed. 

Afpkal  from  the  Superior  Conrt  of  East  Florida.  The  heirs  of  John 
Low  claimed  16,000  acres  of  land  in  East  Florida,  under  a  grant  by  Governor 
Coppinger,  founded  on  a  petition  alleged  to  have  been  presented  by  their 
ancestor,  dated  20tb  March  1816,  and  a  decree  of  Governor  Coppinger 
thereon,  dated  April  6tb,  1816.  The  petition  stated,  that,  *'  bounding  with, 
the  petitioner's  land,  on  Bell  river,  there  was  a  creek  known  by  the  name  of 
Doctor's  Branch,  which  was  suitable  for  the  establishment  of  a  water  saw 
mill,  and  as  he  could  construct,  and  was  desirous  of  constructing  immedi- 
ately, a  saw-mill  on  said  place,  if  he  could  obtain  the  permission  of  govern- 
ment, and  a  grant  of  the  accustomed  quantity  of  land  for  the  supply  of  lum- 
ber,  and  tha  aaanranoe,  in  his  favor,  that  the  great  expenses  that  were  indio 
lOS 
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penaable  to  its  ooDBtrnotion,  and  the  riaks  to  wbicti  he  *woald  be  liable, 
would  be  compensated  ;  he,  therefore,  prayed  that  the  governor  woald 
grant  him  five  miles  square  of  land,  or  its  eqaCvalent,  permitticg  him 
to  take  6000  aeres  in  the  vacant  lands  in  the  neighborhood  of  Doctor's 
Branch,  and  10,000  acres  on  the  Dorth-west  side  of  the  bead  or  lagoon  of 
Indian  river."  The  governor's  decree  on  this  petition  stated,  that,  "in  con- 
sideration of  the  benefit  and  ntiltty  that  would  result  to  the  province,  should 
it  be  ezeonted  as  the  petitioner  proposed,  he  grants  him  the  permission  he 
asked,  likewise  the  lands  at  the  places  he  mentioned  ;  with  the  express  con- 
dition, that,  until  he  erected  the  said  machine,  he  should  not  have  an  abso- 
Inte  right  in  them,"  Ac 

The  originals  of  the  petition  and  decree  were  not  produced  in  evidence, 
neither  are  they  to  be  fonnd  in  the  archives  at  St.  Angnstine.  A  certified 
copy,  dated  April  0th  1816,  under  the  hand  of  Tomas  de  Aguilar,  secretary 
of  the  government  (whose  handwriting  was  proved);  stated  to  be  faithfully 
drawn  from  the  original  in  hia  office,  was  alone  offered  ;  and  was  objected 
to  on  the  part  of  the  appellants.  There  were  also  produced  two  plate  and 
certificates  of  survey,  made  by  George  J.  F.  Clarke,  the  surveyor-general, 
for  John  Low.  The  first  was  dated  December  23d,  1 B 1 9,  for  "  six  thonsand 
acres  of  land  in  the  place  called  Doctor's  Branch,  on  Bell  river."  The 
second  was  dated  Febmary  Ttb,  1820,  for  "  ten  thousand  acres  of  land  north- 
westwardly of  the  head  of  Indian  river,  aod  west  of  the  prairies  of  the 
stream  called  North  creek,  which  empties  itself  at  the  head  or  pond  of  said 

Among  the  witnesses  examined  to  prove  the  bailding  of  the  mill,  was 
Qeorge  J.  F,  Clarke  ;  who  was  objected  to  by  the  distriot-attomey.  The 
objection  to  the  testimony  of  Gleorge  J.  F.  Clarke,  taken  in  the  superior 
oourt,  was  made  on  the  ground  that  he  was  interested  in  the  case.  It  ap- 
peared from  the  record,  that  after  he  had  been  examined  on  intem^atories 
to  prove  the  surveys  made  by  him,  the  following  was  attached,  at  his  re- 
quest, to  the  examination  of  the  commiaaioner, 

"  I  further  state,  that  in  February  IBiil,  I  purchased  of  the  said  John 
Low  a  tract  of  land  embraced  by  this  grant ;  this  I  mention  in  support  of 
my  confidence  in  the  integrity  thereof  ;  *while  I  exercise  the  candor  r«]<>j 
dne  to  the  honorable  court  in  this  case,  and  to  myself  as  a  witness.  '- 
Perhaps,  it  may  be  necessary  to  add,  that  before  Febmary  1831,  I  was 
entirely  uninterested  in  this  grant.  Obobqb  J.  F.  Ci.abkb. 

Before  me— K.  B.  Gibbs,  Commissioner." 

After  hearing  the  testimony,  the  court  made  a>  decree  in  favor  of  the 
claimants  for  both  tracts  of  land,  from  which  the  present  appeal  was 
taken. 

The  case  was  argntd  by  Leffari,  Attorney-General,  for  the  United 
States ;  and  by  Serrien  and  WUde,  for  the  appellees. 

For  the  United  States,  it  was  contended :  1.  That  the  testimony  of 
Clarke  was  improperly  admitted.  2  That  there  was  not  snfficient  evidence 
that  the  said  alleged  grunt  or  concession  was  ever  made  by  Governor  Oop- 
pinger  -1.  That  the  alleged  concession,  if  ever  made,  was  on  a  coDditioo 
preoedent,  whioh  was  never  fulfilled.     4.  That  the  description  of  the  6000 
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■cm  in  the  neigbborhood  of  Doctor's  Branch,  was  too  vagne  to  be  the 
foundation  of  a  valid  aarvey.     S.  That  tfae  plat  and  certificate  of  saney  for 
the  tract  of  ten  thoaeand  acres,  did  not  answer  to  the  description  oontained 
in  the  pretended  grant,  and  ao  oonld  not  be  the  origin  of  title. 

The  Attorney- Geturat  said,  that,  as  tfae  representative  of  the  United 
Btates,  it  was  his  dnty,  in  all  the  cases  of  land-claims  sent  up  from  Florida, 
to  examine  them  with  a  judicial  eye.  The  act  of  congress  requires  that  all  the 
cases  of  this  description  brought  before  the  conrta  of  Florida,  in  which 
^e  decision  shall  be  against  the  United  States,  should  be  brought  bj  appeal 
to  this  court.  If  the  law-officer  of  the  govemmeot  sees  anything  in  the  case, 
it  is  his  dat^  to  present  it  to  the  court  for  its  decision  ;  and  in  doing  this, 
be  is  not  restnuned  by  anything  which  may  have  been  done  or  omitted  by 
the  diatriot-attomey  of  the  United  States,  before  the  courts  of  Florida.  The 
whole  subjeot  is  open  ;  and  under  this  view,  tfae  whole  of  the  matters  before 
*18fi1  ^°  court  below  *may  be  fully  examined,  and  exceptions  taken  here, 
''  which  had  been  omitted  upon  the  first  hearing  of  the  case. 

That  this  grant  is  nnll  and  void,  has  been  already  decided  on  the  prin- 
ciples settled  by  this  court  in  the  case  of  the  Uhit^  States  v.  Sibbatd,  10 
Pet.  318  ;  and  in  other  cases.  This  was  a  grant  on  a  precedent  condition, 
the  establishment  of  a  mill.  The  conditioD  waa  not  performed.  The  evi- 
dence is  inanfflcient  to  establish  the  improvement.  The  description  of  the 
land  in  the  grant  is  too  v^ue  and  indefinite. 

The  evidence  of  Clarke  should  have  been  rejected  by  the  conrt ;  and 
this  court  will  exercise  the  power  to  strike  it  out,  although  it  was  allowed 
to  be  read  by  the  district -attorney  of  the  United  States.  The  memorandum 
made  by  the  commissioner,  after  taking  the  examination,  shows  his  interest 
in  the  case.  He  had  purchased  a  part  of  the  very  grant  his  testimony  waa 
to  sustain. 

As  to  the  regulations  of  Spain  relative  to  grants  of  lands  by  the  goT- 
emors  of  their  territories,  and  which  this  court  had  declared  to  be  in  force, 
the  attorney-general  cited  2  White's  New  Reoopilacion  27B. 

Berri«n  and  WUde,  for  the  appellees. — No  qoeation  can  be  presented  to 
the  conrt,  on  this  record,  which  has  not  already  been  decided  in  the  many 
Florida  cases  which  have  been  frequently  examined  and  decided  by  it.  The 
gimnts  are  sufficiently  descriptive.  The  lands  were  found  by  the  surveyor- 
general  noder  the  Spanish  government ;  and  aurveys  and  plats  were  made 
of  them.  Whether  the  survey  of  the  10,000  acres  was  near  to  or  distant 
from  the  6000  acres  tract,  is  of  no  consequence.  Tfae  power  of  the  Spanish 
governor  to  make  the  grant  where  he  thought  proper,  was  complete.  The 
construction  of  Spanish  grants  is  not  determined  by  the  principles  of  the 
common  law,  bat  by  the  laws  and  ordinances  of  Spain,  by  treaties,  and  by 
the  orders  of  tiie  king.  This  has  often  been  so  held  by  this  conrL  Dtlet- 
jriru^i  Vase,  IG  Pet  31B. 

The  evidence  to  establish  the  performance  of  the  condition,  ia  anffioient, 

without  the  testimony  of  Clarke.     But  still  Clarke's  evidence  is  insisted 

upon.    A  party  is  not  to  be  taken  by  surprise,  by  a  new  exception  in  this 

*iim1  '^"'^  ^"^  ^  ^  called  upon  to  support  *the  legality  of  evidence 

-l  which  waa  allowed  by  the  court  below.     Cases  from  Florida  are  not 
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ezoeptionB  to  the  prinoiplee  whioh  govern  other  appeals  broaght  here.  Bat 
the  teBtimony  of  Clarke  was  legal.  The  Btatement  made  by  the  oommia- 
sioner  is  no  part  of  his  evidence  ;  and  if  it  is,  it  does  not  ahow  that  he  was 
interested  at  the  time  of  fais  examioation.  He  had  been  interested,  but  that 
interest  might  have  ceased.     He  does  not  assert  a  present  iotereet. 

Catbom,  Jastioe,  delivered  the  opinion  of  the  court. — This  was  a  mill- 
grant  of  five  miles  squares  of  land,  or  16,000  acres  :  that  is,  at  Doctor's 
Branch,  where  the  mill  was  intended  to  be  erected,  6000  acres  ;  and  10,000 
acres  "  on  the  north-west  side  of  the  head  or  lagoon  of  Indian  river."  The 
concession  was  made  (6tfa  of  April  1816)  on  the  condition  that  the  mill  was 
built ;  the  mill  was  erected.  The  first  survey  was  made  at  Doctor's  Branch, 
in  1819,  and  is  free  from  objection. 

The  second,  for  10,000  acres,  was  made  February  1820,  by  the  surveyor* 
general  of  East  Florida,  "  north-westwardly  of  the  head  of  Indian  river, 
and  west  of  the  prairies  of  the  stream  called  North  creek,  whioh  empties 
itself  at  the  head  or  pond  of  said  river."  Such  is  the  description  in  the 
certificate  of  the  survey  or- general.  The  survey  had  been  objected  to,  but 
the  objection  was  withdrawn  at  the  hearing  below  ;  and  it  is  insisted,  that 
a  waiver  of  its  legality  must  be  inferred.  The  objection  extended  to  the 
competency  of  the  paper  as  evidence,  and  not  to  its  effect  when  heard  ;  so 
the  court  held  in  Breward^e  Cage,  at  this  term  [ante,  p.  143).  The  official 
return  of  the  surveyor-general  has  accorded  to  it  the  force  of  a  deposition. 
So  wc  held  in  ihe  cases  of  Bretoard  and  Ramon,  to  whioh  we  refer.  The 
land  could  only  be  surveyed  at  the  place  granted  ;  if  elsewhere,  it  would 
have  been  a  new  appropriation,  when  the  survey  bears  date  in  1819,  con- 
trary to  the  eighth  article  of  the  treaty  with  Spain  ;  and  the  question  is, 
was  it  at  the  proper  place? 

It  was  granted  "  on  the  north-west  side  of  the  head  of  Indian  river  or 
lagoon,"  *According  to  the  strict  ideas  of  conforming  a  survey  to  r»,.„ 
a  location,  in  the  United  States,  the  survey  would  be  located  adjoin-  '- 
ing  the  natural  object  called  for,  there  being  no  other  to  aid  and  control  Uie 
general  call ;  and  therefore,  the  head  of  the  lagoon  would  necessarily  have 
formed  one  boundary.  Bnt  it  is  obvious,  more  latitude  was  allowed  in  the 
province  of  Florida,  The  object  of  the  grant  was  timbered  land,  fit  for  the 
supply  of  lumber  ;  and  if  the  nearest  vacant  timbered  land  to  the  head  of 
the  lagoon  was  surveyed,  the  intentions  of  the  government  and  of  the 
grantee  were  complied  with.  This  was  the  construction  given  by  the  sur- 
veyor-general to  the  words  "north-west  side."  He  permitted  the  general 
call  to  vary  so  far,  and  no  farther,  as  to  secure  timbered  land,  excluding 
the  prairies  next  the  head  of  the  lagoon.  The  legality  of  the  survey 
depends  on  the  fact.  The  description  given  in  the  certifieate  above  recited, 
and  that  set  forth  by  the  decree,  must  be  taken  together  ;  the  lines  and 
bonndaries  on  other  lands  are  given  in  the  decree.  The  complaint  is,  that 
the  land  was  surveyed  too  far  west.  On  the  north,  it  is  bounded  by  the 
lands  of  Charles  Sibbald  ;  on  the  south,  by  those  of  John  Mcintosh  ;  on 
the  west,  by  royal  or  vacant  lands  ;  and  on  the  east,  by  the  prairies  of  North 
creek,  which  empties  itself  at  the  head  of  Indian  lagoon.  There  is  no  evi- 
dence that  North  creek  is  navigable.  If  there  was  such  evidence,  as  the 
■nrrey  includes  the  creek,  we  would  reverse  the  decree,  and  order  the  mii^ 
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vej  only  to  front  one-third  part  on  tbe  creek.  The  snrveyor- general  certi- 
fies that  this  10,000  acres  is  the  tract  of  land  granted  to  the  petitioner,  on 
tbe  6th  of  April  1816  :  and  although  no  reliance  would  he  placed  on  ibo 
assertion  in  the  certificate,  standing  alone,  Btill,  taking  the  return  that  the 
survey  was  on  the  land  granted,  in  conneotion  with  all  the  facts  and  cir- 
cumstances appearing  in  the  record,  it  tends  to  confirm  the  conclusion  that 
the  liuid  was  laid  off  on  the  next  land  to  the  head  of  the  lagooa,  covered 
with  timher. 

One  other  consideration  has  weight.  If  it  be  antme,  that  the  survey 
is  at  the  proper  place,  the  United  States  could  have  proved  the  fact  to  a 
certainty,  with  tbe  slightest  diligence  ;  and  ought  to  have  proved  it.  This 
consideration  is  strengthened  by  tbe  pleadings  and  evidence.  The  petition, 
filed  in  1829,  alleges  that  the  surveys  were  made  for  lands  granted  ;  and 
sets  out  the  descriptions,  courses  and  distances,  to  which  tbe  *attor- 
J  ney  of  tbe  United  States  made  no  answer  ;  the  fact  was  not  admit- 
ted for  this  reason,  and  necessary  to  be  proved  by  the  complainant  (8  Cranch 
51)  ;  yet  it  shows  that  the  claim  was  not  resisted  on  this  ground  ;  and  such 
was  clearly  the  case  throughout,  as  Gleorge  F.  Clarke,  the  surveyor-gen- 
eral, was  twice  examined  as  a  wiUicsa,  on  many  interrogatories,  without 
having  been  requested  to  state  the  locality  of  tbe  10,000  acres  survey. 
Upon  all  these  facts  and  circumstances  taken  together,  we  order  the  decree 
to  be  affirmed. 

Decree  affirmed. 


*169]     ^HiDB  &  Gh^BiBEs  and  H.  Jmokst,  Plaintiffs  in  error, «.  Boo&ajeh 

4  Company,  Defendants  in  error. 

Appellate  jieriadiction. — Dtpendent  eonfraet. 

ThB  defetidMita  In  error,  merchuitB  in  Neir  York,  agreed  with  the  pldntitb  in  error,  H.  &  Q., 
merchanCe  in  New  Orleaoi,  that  iodored  notes  sbould  be  given  b;  H.  &  G.,  for  a  certain  aum, 
bdng  the  unount  due  b;  H.  k  O.,  to  B.  &  Co.,  and  other  noCea  or  drafts  of  H.  &  U.,  pajable 
Id  New  York,  which  indorsed  not«a  were  to  be  deposited  in  the  hands  of  L.,  to  be  delivered 
to  B.  jt  Co.,  OD  their  perfomuDg  their  agreemeDt  with  U,  &  G. ;  part  of  which  wag  to  tuke 
np  eertain  drafte  and  notes  given  bj  H.  ft  G.,  pflfable  in  New  York.  The  notes,  indoreed 
according  to  tbe  agreement,  were  drawn  and  delivered  to  L. ;  B.  ft  Co.  performed  all  their 
contract,  eiceptiog  the  payment  of  a  draft  for  (3000,  and  a  note  for  tlG6S.71,  which,  from 
Isabilit;,  thej  did  not  pay ;  and  VM  Moe  were  retnnied  to  Sen  Orleaos,  and  were  ther«  paid, 
with  damages  and  interest,  bj  H.  ft  Q.,  at  great  loss  and  inconvenience.  The  note*  deposited 
with  L.  amonnted  to  upwards  of  ITOOO  bejoad  the  draft  for  tSOOOand  the  note  for  tiaeS.T*. 
B.  ft  Co.  filed  a  petition,  iccordiDg  to  the  LouieiHaa  practice,  prajing  for  a  decree  bf  which 
Hm  indorsed  notes  in  the  hands  of  L.  should  be  delivered  to  Lhem,  equal  to  the  balance  due 
to  them ;  the  district  Judge  gave  >.  decree  in  favor  of  B.  ft  Co.,  in  conformit;  with  the  peti- 
tion :  HJd,  that  the  decree  was  erroneous  ;  and  tbe  court  rerened  the  same,  and  ordered  the 
ease  to  be  remanded,  and  the  petition  to  be  dismissed  with  costs,  bj  the  circuit  oonrt  of 


Tbe  aaprame  conrt  has  do  authoritj,  as  an  appellate  oonn,  upon  a  writ  of  error,  to  revise  tbe 
evidence  tn  the  coart  ttelov,  in  order  to  ascertain  whether  the  judge  rightly  interpreted 
tbe  evidence,  or  drew  right  conclusions  from  il ;  that  is  the  proper  provincn  of  the  jury  ;  or 
of  the  Judge  himsalf,  it  the  trial  by  jury  is  waived,  and  it  is  submitted  to  his  personal  decision; 
(be  court  can  only  re-examine  the  Inw,  so  far  as  he  has  pronounced  it,  upon  a  state  of  facta ; 
and  not  merely  upon  the  evidence  of  facts  found  in  the  record,  in  the  making  of  a  special 
nKliot,  or  an  agreed  case.  If  either  pnrty  in  the  court  below  is  dissatisfied  with  the  ruling 
•(tiM  Judge  In  a  nutter  of  Uw,  that  rulmg  should  Ijo  brought  before  tbe  supreme  court,  b7sa 
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■ppropriite  tzoeptton,  to  the  natare  of  a  bill  of  eiceptions,  and  ahould  not  be  mixed  up  wtlli 

tbe  Boppoeed  concltigioDa  in  niBttera  ot  fact 
The  contract  between  B.  &  Co.  and  H.  &  Q.  was,  what  the  French  lav,  the  baaii  oF  thai  ol 

Louisiana,  calls  a  commulatlre  contrtot,  iDvoWing  mutual  and  reciprocal  obligations;  wbere 

tbe  acts  to  be  done  on  one  side  form  the  conaideration  for  thoao  to  be  done  on  the  other. 
Upon  principles  of  natnral  justice,  if  tbe  acts  are  to  be  done  at  the  same  time,  neither  party  to 

Bucb  a  contract  could  claim  a  fulQIment  thereof ;  nnleia  be  had  flrat  pertormed,  or  waa  road; 

to  perform,  all  the  acta  requireii  on  his  own  part. 
When  the  entire  fulfilment  of  tbe  cootracl  is  coalemplated  as  the  basis  of  the  arraogement, 

the  contract,  nnder  the  laws  of  Louisiana,  is  treated  as  iadivisible ;  and  "neither  party  ^ 

can  compel  the  other  to  a  speciflo  performance,  aniess  be  complies  with  it  tn  lolo, 

Ebbob  to  the  Distriot  Court  for  the  Eastern  District  of  Louieiana. 
Booraem  &  Co.,  merchauts  of  New  Tork,  agreed  with  Hyde  &  Gleisos,  mer- 
cbantB  of  New  Orleans,  who  were  indebted  to  them,  lo  give  them  an  exteo- 
fiion  of  time  for  the  payment  of  the  amount  due  by  them,  if  they  would  give 
their  notes,  payable  at  subsequent  periods,  for  a  certain  sum,  the  notes  to 
be  indorsed,  and  deposited  with  H.  Locket,  and  to  be  delivered  to  them,  on 
their  having  paid  certain  engagements,  due  in  New  York  ;  the  amount  of 
which  was  included  in  the  amount  of  tbe  notes  deposited  in  the  hands 
of  H.  Ziocket.  The  notes  were  given  and  deposited  in  pursuance  of  this 
agreement ;  and  Booraem  Jb  Co.  performed  all  the  matters  contained  in  the 
agreement,  excepting  that  they  did  not  pay  a  draft  for  (2000  and  a  note 
fur  11606.74,  due  and  payable  in  New  York  ;  being  noable  to  pay  the 
same.  The  draft  and  note  were  returned  to  New  Orleans,  and  Hyde  A 
Gleisea,  at  great  incoovenienoe  and  loss,  paid  the  same, 

Booraem  &  Co.,  proceeding  according  to  the  practice  in  Louisiana,  filed  a 
petition  in  the  district  court,  then  exercising  the  powers  of  a  circuit  court  of 
the  United  States,  asking  that  the  notes  of  Hyde  &  Qleises,  in  the  hands 
of  H.  Locket,  taking  from  the  same  a  sufficient  amount  to  repay  to  tbem, 
Hyde  «&  Oleisea,  the  amount  of  tbe  t2000  draft,  and  the  note  for  tlfi68.74, 
should,  by  a  decree  of  the  court,  be  ordered  to  be  delivered  to  them. 
After  a  full  hearing  of  the  case,  on  the  petition,  answer  and  testimony,  the 
district  court  gave  a  decree  in  favor  of  tbe  petitioners  ;  and  the  defendants 
prosecuted  this  writ  of  error.  The  case  is  fully  stated  in  the  opinion  of  the 
court. 

Key  and  MerKieraon  argued  the  cause  for  the  plaintiffs  in  error  ;  and 
Coxe  appeared  and  argued  the  cause  for  the  defendants. 

*JiJiy  and  HenderBon  contended,  that  the  record  showed,  beyond  r*,,, 
cavil,  that  the  special  contract  sned  on  was  executory,  and  depend-  I- 
ent,  in  its  terms,  of  eseontton  on  both  sides.  Booraem  &0o.  agreed  to  can- 
cel and  extinguish  certain  liabilities  and  evidences  of  debt  then  due  them 
by  Hyde  &  Gleises,  and  lo  take  up  and  extinguish  others  to  become  due, 
and  part  of  which  Booraem  So  Co.  had  passed  from  their  hands.  On  this 
oonsi deration,  Hyde  &  Gleises  undertook  to  furnish  Booraem  Ss  Co.  with 
new  evidences  of  debt,  payable  at  a  more  remote  day  than  that  to  which 
any  of  the  former  liabilities  extended,  and  to  give  approved  indorsera  on 
most  of  the  new  paper.  Now,  theohvioasunderHtandingof  the  parties  to  this 
agreement  was,  that  so  soon  as  the  first  set  of  seourities  was  taken  up  and 
delivered  to  Hyde  So  Qleises,  that  the  socond  set  of  securities,  prepared  and 
pbtced  in  the  lunds  of  a  mutual  dcpoBit.try,  should  then  be  delivered  ever. 
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So  nndentood   Mr.   Looket,  the  depositary.     So  did  Dooraem  A  Co.,  as 
shown  by  their  eabseqnent  letter,  of  date  2eth  May  1837  ;   abA  so  it  is 
averred  by  Hyde  &  Gleises.    This  is  juat ;  and  courts  favor  the  principle  of 
dependent  contracts,  beoanse  most  jubL.     1  Pet.  4en. 

It  will  be  observed  also,  that  this  suit  is  not  to  recover  money  dne  by 
contract.  Nor  is  it  to  recover  damages  for  breach  of  contract.  Nor  is  it 
an  action  of  detinue  and  trover.  But  it  is  an  attempt  to  have  decreed  a 
partini  specific  performance  of  a  contract,  for  delivery  of  chattels  or 
chases  in  action.  Now,  the  rule  is  universal,  that  be  who  asks  a  specific 
performance,  must  himself  h»ve  performed,  or  be  be  in  a  condition  to  per- 
form, faia  part.  1  Wheat.  178  ;  3  Ibid.  290.  But  tbia  record  admits  the 
agreement,  and  acknowledges  the  default  of  the  plaintiff  ;  and  thereupon 
the  court  proceeds  to  reform  and  remodel  the  contract,  to  correspond  with  tbe 
d  linqucncy  of  tbe  plaintiff.  This  the  defendant,  inaiating  on  the  terms 
of  hia  agreement,  objects  to.  The  court  below  has  made,  in  its  direction, 
a  new  contract,  different  from  what  the  plaintiffs  set  forth  ;  adverse  to  the 
proof  in  the  case,  and  to  the  will  of  the  defendants.  This  is  equally  nnau- 
thorized  by  legislative  or  judicial  power.  2  Sumn.  276  ;  )  Pet  14 ; 
4  Wlieat.  3ia  ;  8  Ibid.  1. 

,  -  We  submit,  too,  that,  thongb  T.  R  Hyde  A  Brothers,  and  'W. 
'  T.  Hepp,  the  indorsers,  are  not  parties  to  the  action,  yet  they  must  be 
noticed  as  parties  to  the  oontraot,  and  parties  whose  interests  are  affected 
by  this  judgment.  It  is  not  sufficient,  that  they  may  defend  themselves, 
when  sued  on  the  paper.  The  court  should  not  expose  them  to  tbe  jeo- 
pardy of  a  suit,  by  decreeing  a  delivery  of  their  paper  to  Booraem  A  Co.  ;  - 
unless  it  is  found,  in  the  terms  of  the  contract,  that  tbe  conditions  and  con> 
tingenciea  have  happened  on  whioh  it  should  be  so  delivered.  If  the  decree 
ia  to  affect  tbeir  interests  at  all  (as  it  manifestly  does),  will  not  the  court 
look  to  see  what  these  interests  and  their  agreement  are  ?  It  is  perceived, 
then,  that  these  persons  are  the  sureties  of  Hyde  A  Gleises,  on  the  terms  of 
their  contract.  And  if  Hyde  A  Gleises  had  consenti  d  to  change  the  con- 
tract, without  consent  of  the  sureties,  they  would  not  have  been  bound, 
even  though  beneficial  to  tbeir  interests.  There  is  no  equity  against  a  surety  ; 
but  such  have  a  right  to  stand  on  the  exact  terms  of  their  oontraot. 
9  Wheat.  880  ;  12  Ibid.  611  ;  1  Paine  300 ;  3  W.  C.  C.  70. 

Coax,  for  the  defendants  in  error,  cited  4  La.  48S  ;  8  Ibid.  1  ;  Code  of 
Practice  in  Louisiana,  fil7,  487-9  ;  ?  Mart.  21  ;  1  Mart.  (N.  8.)  187  ;  4  Ibid. 
21  ;  8  Ibid.  879 ;  1  Pet.  620  ;  Louisiana  Code,  art.  602, 2040,2042 ;  3  Mart. 
(N.  S.)  60B-7. 

Stokt,  Justice,  delivered  the  opinion  of  the  court. — This  is  the  case  of  m 
writ  of  error  to  the  ciroait  court  of  the  eastern  district  of  Louisiana. 
Tbe  original  snit  was  brought,  conformable  to  the  Louisiana  practice,  by 
pi'tition,  in  which  Booraem  A  Co.,  the  original  petitioners,  state,  that  two 
of  the  original  defendants,  Hyde  A  Gleises,  merchants  of  New  Orleans, 
being  indebted  lo  the  petitioners  in  a  considerable  sum,  did,  in  April  1837, 
deliver  to  the  petitioners  certain  promissory  notes,  to  wit,  three  notes  drawn 
by  Hyde  A  Gleises,  to  the  order  of,  and  indorsed  by,  T.  R  Hyde  A  Brothers, 
dated  the  6th  of  April  1837,  at  six,  twelve  and  eighteen  months,  amoanting 
to  ttfOOO  ;  and  three  notes  drawn  by  tbe  same  makers,  to  the  order  of,  nd 
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indorsed  by,  WUliam  T.  Hepp,  dated  od  the  6th  of  April  1837,  at  Beren, 
eleven  and  fifteen  months,  amounting  to  (5000  ;  "and  throe  notes  r^,.. 
drawn  by  the  eame  mabent,  to  the  order  of  Booraem  &  Co.,  dated  the  ^ 
6th  of  April  1837,  at  nine,  thirteen  and  seventeen  montha,  amonnting  to 
(2750.64,  The  petitioners  then  slate,  that  on  receipt  of  the  notes,  they, 
the  petitioners,  agreed  to  extinguish  any  and  all  demands  which  tbey  bad 
against  Hyde  A  Oleises,  or  for  which  the  pelilioucrs  had  become  responsible, 
by  account,  note  or  acceptance,  previons  tothe6tb  of  April  183/,  and  which, 
including  interest  and  exchange,  amounted  to  $11,798.64.  The  petitioners 
then  aver,  that  they  did  pay  and  extingoish  the  said  demaods,  with  the 
exception  of  a  draft  for  12000,  and  a  note  for  |lfi68.74,  whiuh  they  were  un- 
able to  provide  the  means  of  taking  op,  and  which  have  since  been  taken  up 
by  Hyde  &  Qleiaes.  The  petition  then  goes  on  to  state,  that  these  notes 
were  left  in  the  hands  of  H  Locket,  Esq.,  the  other  defendant,  at  Kew 
Orleans,  who  had  been  notified  not  to  dispose  of  them  to  the  prejudice  of 
the  rights  of  the  petitioners ;  that  they  had  demanded  the  delivery  of  five 
of  the  notes,  to  wit,  three  indorsed  by  Hepp  (the  others  drawn  to  the 
order  of,  and  indorsed  by,  Hyde  &  Brothers,  being  omitted  in  this  part  of 
the  petition,  by  mistake),  and  a  balance  in  cash  of  1469.12,  according  to  the 
sooonot  annexed  ;  that  they  had  also  demanded  a  delivery  of  the  same  five 
notes,  from  Locket ;  but  he  had  refused  to  deliver  the  same.  The  peti- 
tioners, therefore,  prayed,  that  they  might  have  a  judgment  of  the  court 
decreeing  S  delivery  to  them  by  Looket  of  the  three  notes  drawn  by  Hyde 
A  Qleises,  to  the  order  of  T.  R.  Hyde  &  Brothers,  and  two  of  the  three  notes 
drawn  to  the  order  of  William  T,  Hepp,  one  at  eleven  months  for  (IGOO, 
and  the  other  for  (2000  at  fifteen  months  ;  and  decreeing  Hyde  &  Qleises 
to  pay  the  said  balance  of  $469.12  ;  and  they  also  prayed  for  further  relief. 
Snob  is  the  substance  of  the  petition,  which  does  not  seem  to  be  drawn 
with  entire  soonracy  and  precision.  Annexed  to  the  petition  is  a  receipt, 
signed  by  Bowacm  A  Co.,  acknowledging  the  receipt  of  the  nine  notes 
described  in  the  petition,  and  *tbat  tbey  are  given  for  the  purpose  of  .^ 
extinguishing  the  demands  against  Hyde  A  Gleises,  before  the  6lh  I- 
of  April  1837,  as  stated  in  the  petition  ;  and  then  adding  the  following  clause  : 
"  Should  J<Mhna  B.  Hyde,  of  the  firm  of  Hyde  A  Gleises,  now  in  New  York, 
have  settled  for  the  draft  of  (2000,  paid  by  Booraem  A  Co.,  on  the  16th  of 
March  1837,  or  for  the  sum  of  (2128.36,  by  notes  or  otherwise,,  the  said 
Booraem  A  Co.  are  bound  to  take  them  up  at  maturity,  and  are  included  in 
said  arrangement  herein  first  specified." 

Hyde  A  Gleises,  in  their  answer,  admit  the  making  and  indorsing  of  the 
notes,  and  aver,  that  they  were  prepared  for  delivery  to  the  petitioners, 

according  to  the  receipt,  which  contains  stipniations  binding  upon  the 
petitioners,  and  forming  conditions  precedent  to  the  delivery  of  the  notes ; 
that  to   secure  a  compliance  with  the  agreement,  it  was  mutually  agreed, 

that  the  notes  and  receipts  shonid  be  deposited  in  the  hands  of  Looket,  to 
be  delivered  to  the  petitioners,  when  the  several  conditions  mentioned  is 

the  receipt  were  performed,  and  only  in  that  event  were  to  be  delivered  ; 

that  the  petitioners  totally  neglected  and  refused  to  perform  the  conditions; 

and  in  conseqaenoe  of  such  omission  and  neglect,  the  defendants,  Hyde  A 

Gleises,  were  forced  to  payanddid  payanoteof  (1564.74,  and  an  aocept- 

aaoe  of  #2000,  with  ooota  and  damages,  both  of  which  the  petitioners  had 
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aasamed  to  pay  ;  that  the  friends  of  the  defendants,  Hyde  &  Oleises,  were 
induced  to  indorse  the  notes,  by  the  reasonable  expectation  that  the  defend- 
ants wonld  be  enabled  to  meet  the  notes  from  the  profits  of  their  business, 
and  save  their  indorsers  from  loss,  if  the  extensiona  stipulated  in  the  receipt 
were  granted  npon  all  the  demands  of  the  petitioners;  that  by  reason  of  the 
failure  of  the  petitioners  to  comply  with  the  agreement,  and  the  payments 
they  were  forced  to  make,  they  exhausted  their  resources  and  credit,  and 
their  business  was  destroyed,  and  their  ability  to  protect  their  indorsers  was 
utterly  at  an  end  ;  and  they  concludf,  by  denying  their  indebtment,  in  the 
manner  stated  in  the  petition,  and  pray  that  the  petitioners  may  be  oited  to 
answer  in  reconvention,  and  be  condemned  to  pay  the  amount  of  tSOOO  to 
the  defendants  as  damages. 

,  ,  'The  defendant,  Locket,  by  bis  answer,  asserted,  that  the  notes 
'  were  deposited  in  bis  bands  by  the  joint  consent  of  the  petitioners 
and  Hyde  &  Gleises,  to  be  delivered  to  the  petitioners  by  him,  when  at)  tbe 
conditions  in  the  receipt  were  fulfilled  by  the  petitioners  ;  and  be  avers 
that  the  agreement  never  was  fulfilled  on  the  part  of  tlie  petitionera,  and 
that  they  are  not  entitled  to  the  notes,  'ilie  indorsers  also  tiled  a  peti- 
tion of  intervention  in  the  cause ;  which,  however,  was  afterwards  with- 
drawn. The  petitioners  replied  to  the  plea  of  reooovention,  denying  their 
indebtment. 

Upon  this  state  of  the  pleadings,  the  cause  came  before  the  circuit  court 
for  deoision,  without  the  intervention  of  a  jury,  by  the  consent  of  tbe 
parties,  and  the  final  decision  was  made  by  tbe  district  jndge,  upon  an  ex- 
amination of  the  evidence  offered  by  the  parties.  The  decree  was,  in  effect, 
that  tbe  defendants  ought  to  pay  to  the  petitioners,  out  of  the  notes,  the 
balance  of  111,769.04,  after  deducting  tbe  amount  of  the  note  of  11567.74, 
and  of  the  acceptance  of  tSOOO  paid  by  tbe  defendants,  and  tbe  iutert»t 
thereon  ;  and  that  for  this  purpose,  four  of  the  notes  in  the  possession  of 
Locket,  to  wit,  two  drawn  by  Hyde  &  Oleises  to  the  order  of  T,  H.  Hyde 
&  Brothers,  of  tbe  ath  of  April  1637,  one  for  (2000,  payable  in  eighteen 
months,  and  the  other  for  tISOO,  payable  in  twelve  mouths,  and  two  other 
notes  drawn  by  Hyde  A  Gleibes  to  the  order  of  W.  T.  Hepp,  dated  6lh  of 
April  1837,  one  for  $2000,  payable  in  eighteen  months,  and  the  other  for 
tlSOO,  payable  in  eleven  months,  amounting  in  all  to  tTOOO,  to  be  delivered 
by  Iiocket  to  the  petitioners,  or  their  attorney  ;  and  that  the  remaining  five 
notes  be  delivered  to  Hyde  tfc  Gleises  ;  and  that  judgment  be  for  the  peti- 
tioners against  Hyde  &  Gleises  for  the  remaining  unsatisfied  sum  due  to  tbe 
petitioners,  of  9776.90,  with  interest  from  tbe  decree.  It  is  from  this  judg- 
ment that  the  present  writ  of  error  is  brought ;  the  district  judge  having, 
at  the  rrquest  of  the  defendant's  counsel,  made  a  statement  of  the  facts  on 
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which  be  relied ;  *aud  the  record  containing,  at  large,  the  whole 


videnoe  at  the  bearing. 
One  of  the  embarrassments  attendant  npon  the  examination  of  this  cause 
in  this  court,  is  from  the  manner  in  which  the  proceedings  were  bad  in  the 
court  below.  We  have  no  authority,  as  an  appellate  court,  upon  a  writ  of 
error,  to  revise  the  evidence  jn  the  court  below,  in  order  to  aRCei'tain  whether 
the  judge  rightly  interpreted  the  evidence,  or  drew  i  .ght  coneluaioos  from 
it.  That  is  tbe  proper  province  of  tbe  jury,  or  of  tbe  judge  himself,  if  the 
trial  by  jury  is  waived,  and  it  is  submitted  to  his  personal  decision.  We 
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can  only  re-ezBinitie  the  Uw,  so  far  as  he  has  prononnced  it  upon  the  state- 
ment  of  faots,  and  not  merely  a  atatement  of  the  evidence  of  facts,  foand  in 
the  record,  in  the  natare  of  a  epeuial  verdict,  or  an  agreed  case.  If  either 
party  in  the  court  below  is  dissatisfied  with  the  ruling  of  the  judge  in  a 
matter  of  taw,  that  ruling  shoold  be  brought  before  this  court  by  an  appro* 
priate  exception,  in  the  nature  of  a  bill  of  exceptions,  and  should  not  be 
mixed  up  with  his  supposed  conolusione  on  matters  of  fact.  Unless  this  ia 
done,  it  will  be  found  extremely  difficult  for  tbis  court  to  maintain  any  ap- 
pellate jurisdiction  in  mixed  cases  of  the  nature  of  the  present.  The  same 
embarrassment  occarred  in  the  case  of  Parsons  t.  Armor,  3  Pet.  413  ;  and 
was  there  rather  avoided  by  the  pressure  of  the  cironmatances,  than  over- 
come by  the  decision  of  the  court.  Taking  this  case,  then,  as  that  was  taken, 
to  be  one  where  there  is  no  conflict  of  evidence,  and  all  the  facts  are  admit- 
ted to  stand  on  the  record,  without  any  controversy  as  to  their  force  and 
bearing  in  the  nature  of  a  statement  of  facts,  and  looking  to  the  allegations 
and  prayer  of  the  petition,  and  the  facta  stated  by  the  judge,  the  question, 
which  we  are  to  dispose  of,  is,  whether,  in  point  of  law,  upon  these  facte, 
the  judgment  can  be  maintained  f  We  are  of  opinion,  that  it  cannot  be,  and 
shall  DOW  proceed  to  assign  our  reasons. 

In  the  first  p&ce,  it  is  a  material  cironmatance,  that  the  petition  is  not 
lo  recover  pecuniary  oompensation  or  damages  for  any  supposed  benefit 
conferred  upon  Hyde  So  Gleises  under  the  agreement ;  but  it  is  in  the  nature 
of  a  bill  for  a  specific  performance  of  that  agreement,  by  a  delivery  up  of  a 
part  of  the  notes  deposited  in  the  hands  of  Locket,  not  npon  the  ground  of 
an  entire  performance  of  the  agreement  on  the  part  of  the  petitioners ; 
*but  confessedly,  upon  the  admission,  that  they  have  not  performed  r^.... 
it,  except  in  part ;  and  therefore,  seeking  a  part  performance  only,  *■ 
pro  tanto,  from  the  other  side.  Now,  the  present  being  what  in  the  French 
law,  which  coastitutee  the  basis  of  that  of  Louisiana  (Code  of  Louisiana, 
art.  1700-43),  is  called  a  commutative  contract,  involving  mutual  and 
reciprocal  obligations,  where  the  acts  to  be  done  on  one  side  form  the  con- 
sideration for  those  to  be  done  on  the  other,  it  would  seem  to  follow,  upon 
principles  of  natural  justice,  that  if  they  are  to  be  done  at  the  same  time, 
neither  party  oonid  claim  a  fulfilment  thereof,  unless  he  had  first  performed, 
or  was  ready  to  perfom),  all  the  acts  required  on  his  own  part.  And  this 
accordingly  will  be  found  to  be  the  rule  of  the  Civil  C-ode  of  Louisiana  (art. 
1907),  where  it  ia  declared,  that  in  commutative  contracts,  where  the 
reciprocal  obligations  are  to  he  performed  at  the  same  time,  or  the  one 
immediately  after  the  other,  the  party,  who  wishes  to  put  the  other  in 
default,  must,  at  the  time  and  place  expressed  in,  or  implied  in,  the  agree- 
meut,  offer  or  perform,  as  the  contract  requires,  that  which  on  bis  part  was 
to  be  performed,  or  the  opposite  party  will  not  be  legally  put  in  default. 
And  again  (art  1920  and  2041),  on  the  breach  of  any  obligation  to  do  or 
not  to  do,  the  other  party  in  whose  favor  the  obligation  is  contracted,  is 
entitled  either  to  damages,  or,  in  cases  which  permit  it,  to  a  specific  per- 
formance of  the  contract,  at  his  option ;  or  he  may  require  the  disaolutioa 
of  the  contract.  But  it  is  nowhere  provided,  that  the  party  who  has  omitr 
ted  to  p«rfonn  the  acts  which  be  has  contracted  to  perform,  can  entitle 
himself,  if  the  other  party  has  been  in  no  default,  either  to  a  specifio  pe:^ 
fonnanoe,  or  lo  damages,  or  to  a  dissolution  of  the  contract.     That  woold 
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be  'Ai  enable  the  party  oommitling  the  default  to  avail  hinuielf  of  Mb  own 
wrong,  to  get  rid  of  tbe  coDlraot. 

But  it  is  aupposed,  that  where  a  party  ban  performed  hie  oontraot  only 
in  part,  he  may,  nevertheless,  be  entitled  to  a  performance,  pro  tanto,  from 
the  other  side  ;  althoogh  it  has  been  by  his  own  default,  that  there  haa  not 
been  an  entire  performance.  And  certain  cases  in  tbe  Loaisiana  reports 
have  been  relied  on,  to  establish  this  doctrine.  But  these  cases,  when 
examined,  will  not  be  fonnd  to  justify  any  such  broad  and  general  conolusion. 
Thiiy  establish  no  more  than  this  :  that  where,  in  a  commutative  contract, 
there  has  been  a  part  performance  on  one  aide,  from  *which  a  benefit 
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has  been  derived  frooi  the  other  side,  the  other  party  is  compellable 


to  make  compensation  in  pecuniary  damages,  to  the  extent  of  the  benefit 
which  he  has  received,  dedocting  therefrom  all  the  damages  which  he  has 
sustained  by  the  want  of  an  entire  performance  thereof.  There  is  nothing 
unreasonable  in  this  doctrine  ;  and  although  it  may  not  be,  in  many  cases, 
recognised  and  acted  upon  in  the  common  law,  it  is  often  enforced  in  equity. 
But  this  doctrine  is  not  applicable  to  at)  cases  of  commutative  contracts, 
generally,  but  only  to  cases  where  tbe  contract  is  susceptible,  from  its  nature 
and  objects,  of  divisibility  ;  and  where,  not  a  specific  performance,  but  a 
mere  pecuniary  claim,  in  the  nature  of  a  quantum  meruit,  is  sought  to  be 
enforced.  Thus,  in  the  case  of  Loxeau  v.  Dedonat,  3  La.  1,  where  A. 
agreed  to  build  a  sugar-house  for  B.,  for  a  certain  price,  and  B.  was  to  pay 
for  it,  when  the  work  was  completed,  and  to  furnish  materials ;  it  waa 
held,  that  if  A.  failed  to  complete  tbe  work  in  the  manner  stipulated,  yet, 
if  B.  used  the  sngar-bouse,  he  was  bound  to  pay  for  it  in  money,  tbe  value 
of  the  labor  he  had  expended  upon  it ;  that  is  to  say,  tbe  value  of  the  benefit 
he  had  derived  from  tbe  labor  ;  for  the  Civil  Code  of  Louisiana  (art.  2740) 
contemplates  that  B.,  in  such  a  case,  is  entitled  to  damages  for  tbe  losses 
unstained  by  bim  from  the  want  of  a  due  fulfilment  of  the  contract.  The 
same  decision  was  made  under  similar  ciroumstances  in  the  case  of  Entrt 
v.  liparka,  4  La.  403. 

But,  where  the  entire  fulfilment  of  the  contract  is  contemplated  by  the 
parties,  as  the  basis  of  the  arrangement,  the  contract  is  treated  as  indivisi- 
ble i  and  neither  party  can  compel  tbe  other  to  a  specific  performance,  unless 
be  complies  with  in  toto.  Thus,  if  A.  shonld  agree  to  sell  B.  a  ship  for 
$10,000,  or  a  horse  for  $S00,  and  B.  should  pay  a  part  only  of  the  purcbase- 
moDey,  as  for  example,  a  fifth  or  tenth  part  thereof,  it  would  hardly  be 
pretended,  that  he  would  be  entitled  to  a  specific  performance,  pro  tanto, 
by  a  conveyance  of  a  fifth  or  tenth  part  of  the  ship  or  horse.  And  on  the 
other  hand,  the  vendor  would  have  no  pretence  to  require,  that  if  be  bad  a 
good  title  only  to  an  undivided  fifth  or  tenth  of  the  ship  or  horse,  the 
purchaser  should  be  compellable  to  take  that  part  and  pay  him,  pro  tanto, 
the  purchase-money.  In  every  such  case,  it  would  be  manifest,  the 
^ITBl  ^i'^"*''^'^^  o^ ^'^  w^"'*!  ^  indivisible;  and  that  *eacb  party  would 
^  have  a  right  to  insist  upon  an  entirety  of  performance.  Xow,  that 
is  precisely  the  ground  applicable  to  the  present  case.  The  contract  between 
tbe  parties,  was,  from  its  obaracter  and  object,  entire  and  indivisible.  Hyde 
Jb  Gleises,  and  their  indorsers,  entered  into  the  new  agreement,  and  gave 
the  notes,  upon  the  faith  and  confidence  that  the  petitioners  would  punctili- 
ously perform  tbe  whole  of  it  on  their  side.     Tbe  object  was,  to  prooare  & 
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prolonged  credit  and  delay  of  pajmeDt  to  Hyde  A  Qleiaes  for  all  their  debts 
contracted  with  the  petitioners ;  and  thus  enable  them  to  retrieve  their  affairs, 
rescue  themselves  from  impending  ruin,  and  to  make  their  indoraers  safe. 
This  oould  be  only  by  the  petitionera  taking  up  all  the  notes  and  accept- 
anccB  already  given  by  Hyde  db  Gleiaes,  according  to  the  stipnlations  of  the 
petitioners,  and  thus  enabling  them  to  carry  on  their  operations  in  bnainess  : 
and  it  seems  to  h»ve  been  contemplated  on  all  sides,  that  by  the  omission, 
Hyde  &  Qleises  might  be  compelled  to  stop,  and  their  indorscrs  be  bronght 
into  peril  ;  and,  indeed,  the  record  shoirs  that  the  event  actually  occurred. 
If  then  Hyde  &  Qleises  have  failed  to  realize  the  benefits  contemplated  by 
the  arrangement,  by  the  default  of  the  petitioners,  what  ground  is  there  to 
assert,  that  tbey,  or  their  indorsers,  onght  to  bo  compelled  to  a  specific  per- 
formance of  a  contract  pro  tanto,  when  the  consideration  was  a  punctilious 
performance  of  the  entirety?  The  most  that  could,  under  such  oironm- 
8ta.nceR,  be  contended  for,  would  be,  to  say,  not  that  Hyde  A  Gleises  should 
be  compelled  to  give  up  any  part  of  the  indorsed  notes ;  but  that  they 
should  be  bound  to  repay  to  the  petitioners,  in  money,  the  amount  paid  by 
them  for  Hyde  &  Gleises,  deducting  all  damages  sustained  by  the  latter, 
by  reason  of  the  non- performance  of  the  contract,  as  in  the  cases  already 
cited.  But  that  is  not  the  object  or  the  prayer  of  the  allegations  in  the 
present  petition. 

In  the  next  place,  there  ia  another  view  of  the  case,  still  more  striking 
and  conclusive.  It  is  not  true,  as  the  petition  supposes,  that  there  was  any 
actual  delivery  of  the  notes  to  the  petitioners  (which  might  have  presented 
another  question)  ;  but  in  point  of  fact,  as  the  evidence  fully  establishes, 
the  notes  were  deposited  in  the  hands  of  Locket,  tc  be  delivered  over  to  the 
petitioners,  only  upon  their  full  performance  of  the  stipulations  on  which 
they  were  *to  have  effect.  It  is  admitted,  that  those  stipulations  .^ 
have  never  been  performed.  Upon  what  ground,  then,  can  the  peti-  ^ 
tioners  now  demand  a  delivery  of  any  of  the  notes,  they  not  having  ful- 
filled the  conditions  of  the  deposit?  It  has  been  eaid,  that  here,  by  the 
giving  up  of  the  new  notes,  the  old  debts  due  by  Hyde  &  Gleises  have  been 
extinguished  by  novation  ;  and  therefore,  their  sole  remedy  lies  upon  the 
new  contract,  and  notes  given  in  pnrsaance  thereof.  But  that  doctrine  is 
by  no  means  true,  as  it  is  attempted  to  be  applied  to  the  circumstances  of 
the  present  ease,  A  novation  will,  indeed,  if  it  be  absolute  and  nnoondi- 
tional,  amount  to  a  direct  extinguishment  of  the  original  debt,  by  Bubstitnt- 
ing  the  new  contract  in  its  place.  This  is  sufficiently  apparent  from  the 
langnage  of  the  Civil  Code  of  Louisiana,  art.  2181-94.  But  no  extingnish- 
ment  is  wrought,  if  the  arrangement  is  conditional,  and  the  conditions  are 
not  fully  complied  with.  Potbier  (on  Obligations  5fiO-l)  states  this  in  the 
most  clear  and  explicit  terms.  "  It  follows,"  says  he,  "  that  if  the  debt  of 
which  it  is  proposed  to  make  a  novation  by  another  engagement,  is  condi- 
tional, the  novation  cannot  take  effect,  until  the  condition  is  accomplished  ;" 
therefore,  if  there  is  a  failure  in  the  aocomplishment  of  the  condition,  there 
can  be  no  novation,  because  there  is  no  original  debt  to  which  the  new  one 
can  be  substituted  ;  vice  vertd,  if  the  first  debt  does  not  depend  on  any  oon- 
dition,  but  the  second  engagement,  intended  as  a  novation,  ia  conditional, 
the  novation  can  only  take  effect  by  the  accomplishment  of  the  condition 
of  the  new  engagement,  before  the  first  debt  ia  extinct." 
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Kov,  tbat  the  giving  of  theee  notes,  by  way  of  novation  for  the  old 
debts,  was  conditional,  is  apparent,  from  the  fact  tbat  they  were  not  deliv- 
ered to  the  petitioners,  but  were  deposited  in  the  bands  of  Locket,  "sab- 
ject  to  the  provisions  of  the  receipt,"  and  to  be  delivered  over  by  him,  only 
when  these  conditions  were  complied  with  by  the  petitioners.  So  all  parties 
must  have  nnderstood  the  transaction  ;  and  Ibe  deposit,  in  any  other  view, 
would  be  as  onacoonntable  as  it  would  be  unmeaning.  The  petitioners  have 
never,  as  they  admit  by  their  petition,  complied  with  these  conditions. 
How,  then,  can  they,  consistently  with  all  rules  of  law,  insist  upon  tha 
transaction  being  a  complete  and  absolute  novation,  entitling  them  to  the 
delivery  of  the  snbstitated  securities,  in  lien  of  the  old  debts? 


*18!] 


*N'or  is  the  consideration  to  be  lost  sight  of,  that  the  arrange- 


'  ment  does  not  merely  limit  itself  to  the  immediate  interests  of  the 
debtors  and  the  orcditors.  The  indorsers  have  rights  also,  which  must  have 
been  intended  to  bo  provided  for  and  seonred  by  the  deposit ;  to  which,  in 
reason,  they  most  be  persumed  to  have  been  parties,  and  given  their  asaent. 
We  have  no  right  to  presume,  that  they  would  have  indorsed  these  notes, 
without  the  entire  confidence  that  the  new  arrangement  would  be  carried 
out  and  fulfilled  with  the  most  scrupulous  punctuality.  Their  own  recourse 
over  against  Hyde  A  Qleises  might  otherwise  be  most  materially  and  in- 
juriously aSected.  Their  object  must  have  been,  by  securing  to  Hyde  3c 
Qleisea  the  prolonged  credit,  to  have  enabled  them  to  meet  the  new  pay- 
ments,  and  thereby  exonerate  themselves  from  ulterior  responsibility.  If, 
therefore,  we  were  to  give  effect  to  the  present  suit,  the  conditions  of  the 
novation  not  having  been  fulfilled,  we  should  either  deprive  the  indorsers 
of  all  the  benefits  and  securities  contemplated  in  the  arrangement ;  or,  at 
all  events,  leave  them  exposed  to  a  responsibility,  as  indorsers,  from  which, 
by  the  very  deposit,  they  meant  guard  themselves. 

There  are  other  embarrassing  difficulties  in  the  frame  of  the  deoree,  as 
to  the  manner  in  which  it  disposes  of  the  notes,  and  divides  the  responsi- 
bilities of  the  respective  indorsers  without  their  consent,  and  proceeding  to 
adjudge  money  to  the  petitioners  for  the  balanoe.  Bnt  it  is  nnnecessary  to 
dwell  on  tbem,  for,  npon  the  grounds  already  stated,  we  are  of  opinion, 
that  the  judgment  ought  to  be  reversed,  and  the  cause  remanded,  with 
directions  to  the  court  below  to  dismiss  the  suit,  with  costs  for  the  orgioal 
defendants. 

Judgment  reversed. 

*183]    *Mathkw  Kobbos,  Appellant,  v.  The  Heirs  of  Dithoan  Mo- 
AsTatiK,  deoeaeed,  Appellee. 
Arhitrcaion. —  Umpire. — Eieecuiion  o/potoer. — Belief  in  chattaery. 

It  wta  igi«ed  IwtWMii  HcA.  ud  H.,  tbat  HcA.  sbould  vilhdnw  entrJM  of  10,000  acres, 
part  of  11,008  uraa,  which  had  been  located  for  the  use  of  H.,  and  ahonld  relocate  the  eaiM 
elMwherej  and  that  the  10,000  aeroa,  the  entries  of  which  had  been  withdrawn,  and  the 
10,000  acres  relocated  eUewbere  by  McA.,  should  be  vuluod  bj  two  disintereBlcd  peraoDB,  one 
lobe  chosen  bj each  p«rtj,  and  if  the  twoooulil  not  agree  on  the  value  of  the  land,  of  anj part 
thereof,  the;  should  chooae  a  third  person,  who  should  agree  on  the  valae  of  the  land,  and 
that  H.  shonld  hare  so  ameh  of  the  land  relocated,  as  should  araount  to  the  nlue  of  the  land 
lor  which  the  locatlooa  had  been  nnewed ;  and  also  to  the  ralue  ol  12000,  in  addition  to  th» 
TiltM  of  the  10,000  acres.     The  two  pemoiiB  appointed  oou]d  not  azree  as  to  the  ralae  of  put 
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ot  the  land,  uid  tbe?  nominated  a  third  person  ;  of  the  three  peraoos  thai  ippolnted,  two 
onlj  agreed  ai  to  the  Tatue  of  part  ot  the  land.  It  U  an  unrenBODobie  constnictloD  of  this 
agreement,  that  it  wai  so  framed  as  thnt  it  not  onl;  might  fail  to  acoompiiab  the  verj  object 
intended  ;  but  that,  in  all  probability,  it  must  fail,  and  become  entirely  nugatory,  aa  the  third 
DUD  waa  not  to  be  called  in  until  the  Iva  bad  disagreed  ;  it  is  a  more  reasooaUe  uonatruction, 
to  consider  the  third  man  as  an  umpire,  to  duoide  between  the  two  that  nhould  diaagree;  thia 
would  insure  the  accompli  ah  m  en  t  of  the  objt^ct  the  parties  had  in  view.  The  Talnation  bj  the 
two  appraisera  waa  witbin  the  siibmiBSion. 

Where  there  Is  an  original  delegation  of  power  to  three  peraona,  for  a  mere  private  parpoae,  all 
must  agree ;  or  the  aatboritj  has  not  been  pursued. 

The  court,  under  the  prayer  in  a  bill  in  chancery  for  general  relief,  will  grant  aueh  relief  only  a* 
the  case  staled  in  ^  bill,  and  austained  by  the  proof,  will  joatify. 

Appeal  from  the  Circuit  Court  of  Ohio.  In  the  circuit  court  of  Ohio, 
a  bill  was  filed  by  Duncan  McArthur,  asking  for  a  specific  perfonnaDoe  of  a 
contract,  dated  the  lOth  of  November  IBIO.  The  complainant  and  the 
defendant,  with  John  Hobson,  eutered  into  certain  articles  of  agreement, 
relative  to  the  withdrawal  of  the  entries  of  land,  in  the  state  of  Ohio,  and 
the  re-entry  thereof  on  other  lauds,  out  of  which,  by  tbe  contract  between 
the  parties,  compensation  was  to  be  made  in  the  lands  included  in  the 
relocation  of  the  lands,  of  which  the  entries  had  been  withdrawn.  The 
value  of  the  lands,  the  entries  of  which  were,  by  the  agreement,  to  be  with- 
drawn, and  of  the  *land  on  which  tbe  entries  were  to  be  relocated,  r^,oj, 
were  to  be  determined  by  persons  mutually  chosen  and  agreed  apon ;  '■ 
who,  if  they  conld  not  agree,  were  to  nominate  a  third  person. 

Out  of  this  agreement,  and  proceedings  under  it,  the  questions  in  this 
case  arose,  and  were  argued  by  Stanhery,  for  the  appellant,  and  by  Matoa, 
for  the  appellees,  the  heirs  of  Duncan  McArthur,  who  became  parties  to 
the  proceedings,  on  the  decease  of  Duncan  McArthur.  In  tbe  circuit  court, 
a  decree  was  given  in  favor  of  the  complainant,  Duncan  McArthnr ;  and  tbe 
defendant,  Matthew  Hobson,  prosecuted  this  appeal  The  case  is  fally 
stated  in  the  opinion  of  the  court. 

The  question  decided  by  the  court  was,  as  to  the  construction  of  the 
agreement  of  the  parties,  to  snbmit  tbe  value  of  the  land  to  tbe  determina- 
tion of  persons  mutually  chosen  and  agreed  upon,  and  if  they  could  not 
agree  that  they  should  appoint  a  third  person. 

Statibery,  for  the  appellant,  contended,  that  the  decree  of  the  oironit 
court  was  erroneous,  in  setting  aside  the  appraisement  of  McArtbur's  sui^ 
veys.  The  contract  of  November  lOtb,  1810,  provides  for  an  appraisal  of 
tbe  lands  entered  by  Langbam,  and  the  lands  entered  by  McArthnr,  "  by 
two  disinterested  men,  one  to  be  chosen  by  each  of  the  contraoting  parties  ; 
and  if  the  said  two  men  cannot  agree  on  the  price  of  the  said  lands,  or  any 
part  thereof,  tbe  said  two  men  are  to  choose  a  third  man,  who,  together  with 
the  other  two,  shall  agree  on  tbe  price  of  said  land."  It  appears,  that 
the  two  appraisers  first  viewed  the  Langbam  entries,  and  disagreeing  as  to 
their  value,  called  in  Lyne  Starling  as  athird  man  ;  and  tbe  three  concurred 
in  an  appraisement  of  these  lands  ;  but  differing  in  tbe  value  of  tbe  Mc- 
Arthnr entries,  an  award  as  to  their  value  was  made  by  Starling  and  one  of 
•he  appraisers,  without  the  concurrence  of  the  other  appraiser. 

Mr.  Stanhery  argued,  that  the  intention  of  the  parties  to  the  contraot 
was,  that  the  third  man  was  to  act  aa  an  umpire,  not  aa  a  third  arbitrator. 
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Ho  admitted,  tUat  the  rule  is  well  Kettled,  that  all  the  arbitrators  mtiRt  con- 
^  ,  cur,  unless  the  Bubniission  provides  for  an  award  by  a  majority.  'But 
'  this  was  not  a  submissiou  to  three  arbitratoi-s.  The  Bubmixsion  is  to 
two,  aad  il  U  only  in  the  event  of  their  inability  to  agree,  that  the  third 
man  ia  to  intervene.  For  what  purpose?  Not,  certainly,  to  add  to  ibe 
difficulty  by  a  new  and  discordant  opinion,  but  to  settle  it  by  his  decision. 
It  was  not  necessary  to  the  validity  of  the  award,  that  the  two  arbitrators 
should  concur  with  the  umpire,  or  that  either  of  them  should  concur  with 
him  ;  and  the  circumstance  that  the  award  is  signed  by  one  of  the  arbitra- 
tors as  well  as  by  the  umpire,  does  not  vitiate.     Watson  on  Arb.  64. 

2,  But  if  the  appraisement  of  the  McArthur  surveys  cannot  be  sustained, 
the  whole  award  is  void  ;  and  the  decree  of  the  circuit  court  is  erroneous, 
io  sustaining  the  appraisement  of  the  L::ngham  ontries.  The  express  lan- 
guage of  the  contract  is,  that  "  the  land  from  which  the  10,000  acres  is  to 
be  withdrawn,  as  located  by  Elias  Langham,  and  also  the  land  to  he  re- 
entered by  McArthur,  is  to  be  valued  by  two  disinterested  men."  Ac.  He- 
sides  this  specifiu  enumeration  of  the  matters  submitted,  it  is  obvious,  that 
nothing  short  of  an  appraisement  of  both  sets  of  entries  would  avail  ;  for 
the  object  was  to  fix  the  relative  values,  and  that  could  only  he  accomplished 
by  a  valnation  of  both.  The  arbitrators  must  respond  to  all  matters  speci- 
fically submitted  ;  especially,  where  there  is  a  dependency  and  necessary 
coDoecttoD  in  the  matters  submitted. 

Mason,  for  the  appellees. — :  The  mode  of  ascertaining  the  value  of  the 
lands  is  provided  for  in  the  contract.  Each  party  is  to  oboose  one  man  ; 
and  if  the  men  thus  chosen  cannot  agree,  they  "  are  to  choose  a  third  man, 
who,  together  with  the  other  two,  shall  agree  on  the  price  of  the  land." 
It  was,  doubtless,  competent  for  the  parties  to  agree,  that  the  concurrence 
of  the  whole  number  of  appraisers  ehonid  be  requisite  to  constitute  a  valid 
appraisement  of  the  land.  There  is  no  ambiguity  in  the  terms  of  the  con- 
tract. They  do  expressly  require  that  the  three  men  should  "agree  on  the 
price."  And  they  all  did  agree  as  to  the  prioe  of  the  lands  located  by  Lang- 
*|RK'  ham,  'But  only  two  agreed  in  appraising  the  lands  entered  by 
-'  McArthur.  The  qnestion  is,  whether  the  appraisement  made  by  two 
is  valid  in  law. 

There  is  a  difference  in  this  respect  between  a  private  authority,  and  a 
public  trust  and  duty  ;  in  the  former  case,  all  must  join  ;  in  the  latter,  the 
power  to  several  is  well  executed  by  the  majority  :  "  unless  it  be  expressly 
provided  in  the  submission,  that  a  less  number  than  all  the  arbitrators 
named  may  make  the  award,  the  concurrence  of  all  is  necessary."  Kyd  on 
Awards  106  ;  Watson  on  Arh.  85  (edit.  1B38)  ;  GrindUy  v.  Parker,  1  Bos. 
d.  Pul.  229  ;  Cortes  v.  Kent  Waterwork*  Company,  ?  Barn.  Jb  Ores.  814  ; 
Rex  V.  Whitalier,  9  Ibid.  648  ;  Dalling  v.  Matchett,  Barnes  57  ;  9.  C.  Willea 
215  ;  Oreen  v.  Miller,  0  John'j.  +0  ;  Perry  v.  Penring,  Cro.  Jac.  399  ;  Sal- 
Unoi  v.  Girling,  Ibid.  277  ;  5  Dane's  Abr.  662. 

2.  The  appraisement  snafi  also  invalid,  because  the  agent  transcended  his 

authority  in  two  particular),  viz  :    1st,  In  having  more  land  appraised  than 

was  required  to  pay  the  debt ;  and  2d,  In  having  other  lands  appraised 

than  those  described  in  tt;c  power  of  attorney,  under  which  he  derived  faia 
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sathority.     The  power  of  attorney  waa  in  oonformity  witb  the  termi  of  the 
ooDtraot. 

3.  It  was  void  for  uncertainty  in  this,  to  wit :  That  the  oontraot 
required  the  appnusement  to  be  made  in  such  a  manner  that  Hobson  conld 
have  released  his  title  to  the  residne  of  the  land  not  appraised  ;  whereas, 
the  appraisers  proceeded  to  value  more  than  $86,000  worth  of  land  to  pay 
a  debt  of  (9260..  The  appraisement,  therefore,  was  made  in  snch  a  man- 
ner as  to  render  it  impossible  for  Hobson  to  comply  with  that  essential  part 
of  the  oontraot,  which  required  him  to  convey  to  MoArthar  all  the  land 
that  would  remain,  after  deduoting  the  quantity  required  to  pay  the  debt 
due  to  himself.  But  Hobson  was  not  oontent  to  have  as  mnoh  land, 
and  no  more,  set  off  and  appraised,  as  was  necessary  to  pay  the  debt ;  nor 
did  he  have  all  the  lands  entered  by  MoArthar  appraised.  Without  having 
all  appraised,  he  would  have  nearly  four  times  as  much  appraised  as  was 
required  todischat^e  his  claim.  'Certainly,  the  court  cannot  find  in  r,,„. 
such  acts  of  oaprioioasneBS,  a  compliance  with  the  letter  or  spirit  of  I- 
I  he  contract. 

A  qnestion  naturally  arises  on  this  branch  of  the  ease — who  had  tbe  right 
to  select  the  laud  for  appraisement  t  Was  the  right  vested  in  the  apprais- 
ers ?  or  in  the  parties  jointly  ?  or  in  one  of  ihem,  and  which  ?  It  is  answered, 
in  the  debtor.  McArthur  claimed  this  right,  and  asserted  it  iu  the  letter  of 
attorney  to  his  son.  The  privilege  of  choioe  is  not  in  the  creditor,  in  such 
cases.  The  contract  provided,  in  case  of  a  deficiency  of  land  to  pay  the 
debt,  that  UoArthur  should  give  other  lands,  Ac.  These  other  lands  he, 
undoubtedly,  had  a  right  to  select. 

But  supposing  the  appraisement  of  the  McArthur  entries  to  be  void, 
what  effect  will  that  have  on  the  appraisement  of  the  Langham  entries? 
"If  a  thing  bo  awarded  to  be  done,  which  is  bad  for  uncertainty,  or  as 
being  beyond  the  submission,  or  for  any  other  objection  ;  and  this  part  of 
the  award  does  not  form  a  consideration  for  the  performance  of  the  matter 
awarded  on  tbe  other  part,  and  is  distinct  and  independent  thereof  ;  then 
the  award  is  only  void  for  so  much."  Though  formerly  otherwise,  "nothing 
now  is  more  elear,  than  that  an  award  may  be  bad  in  one  part,  and  yet  good 
and  binding  in  another  part."     Watson  on  Arb.  190-91. 

Assuming,  therefore,  that  tbe  appraisement,  so  far  as  it  respected  the 
McArthur  entries,  was  void,  for  any  one  or  all  the  reasons  assigned,  and 
valid  as  to  tbe  residue  ;  I  proceed  to  inquire,  what  decree  tbe  oomplainants 
are  entitled  to  ask  for  7  McArthur  had  a  right,  by  the  oontraot,  to  pay 
in  land  or  money,  at  his  option  ;  and  on  payment  being  made  or  tendered,  in 
either  mode,  he  had  a  right  to  require  Holraon  to  release.  Every  stipulation 
to  pay  a  debt  in  specific  property  is  presumed  to  be  made  in  favor  of  tbe 
debtor  ;  and  therefore,  he  may,  in  all  cases,  pay  the  debt  in  money,  in  lien 
of  the  property  which,  for  tbe  ease  of  the  debtor,  tbe  creditor  had  agreed  to 
receive,  Chipman  on  Cent.  3],  32,  84,  44  ;  2  Kent's  Com.  400.  Tlie  oon- 
traot, in  its  legal  effect,  was  the  purchase  of  the  warrants  for  a  sum  of 
money  thereafter  to  be  ascertained  in  the  mode  prescribed  'by  the  r*-,aij 
oontraot,  and  to  be  paid  in  land  or  money,  at  the  option  of  McArthur.  *- 
It  was  the  same,  in  substance,  as  a  contract  to  pay  so  much  money  ;  for 
iostanoe,  tlOO  in  wheat  or  cattle.  This  argument  is  not  weakened  by  tbe 
fadt,  that  the  warrants  were  to  be  re-entered  in  the  name  of  Hobson ;  because 
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the  only  object  the  parties  could  have  bad  in  the  provision,  reqairiog  the 
entries  to  be  made  in  the  name  of  Hobson,  waa  to  aSord  him  security  for 
the  performance  of  the  contract  on  the  part  of  MoArthur. 

Bat  if  McArthar  had  not  the  right  of  election,  which  is  contended  for, 
bnt  on  the  contrary  conld  have  been  compelled  in  a  oonrt  of  equity  to  pay 
in  land  ;  then  it  is  maintained,  that  the  conduct  of  Hobson  bas  released  him 
from  that  obligation ;  and  deprived  himself  of  the  right,  if  he  ever  had  a 
right,  to  demand  payment  in  property.  McArthur  offered  to  pay  in  money, 
or  to  appoint  another  appraiser  on  bis  part,  which  Hobson  refused.  This 
appears  in  the  record.  The  principle  is,  that  an  offer  to  do  a  thing  is  so  far 
eqaivalentto  performance,  that  it  will  entitle  the  person  making  it  to  demand 
whatever  he  was  to  have  upon  the  performance.  2  Ld.  Raym.  961  ;  Sbtham 
V.  -Ecut  India  Company,  1  T.  B.  646  ;  Parker  v.  Parkenhom,  2  W.  C.  C. 
142  ;  16  Petered.  24  ;  Doug.  269,  659. 

The  interpretation  of  the  contract  which  is  contended  for,  was  not  fully 
sustained  by  the  oonrt  below.  That  oonrt  set  aside  the  appraiaemeat  of 
McArthur's  entries,  and  directed  the  partie§  to  re-appoint  other  appraisers. 
But  if  Hobson  should  neglect  or  refuse  to  appoint,  he  was  ordered  to  release 
his  interest  in  the  lands,  on  receiving  the  sum  of  (Q2S0,  to  be  paid  by 
McArthur.  He  did  refuse  to  appoint  .tnother  appraiser.  And  be  had  before 
received  a  larger  sum  in  money  than  he  was  entitled  to  have,  as  was  shown 
by  the  confidential  contract.  If  the  appraisement  was  properly  set  aside, 
and  Hobson  would  not  appoint  another  appraiser,  and  he  had  twice  refused 
to  do  it,  be  was  bound  to  release,  on  payment  or  tender  of  the  money. 
What  other  decree  could  have  been  made  ? 

*iflfil  *TH0»fP80S,  Justice,  delivered  the  opinion  of  the  court, — This 

^  case  comes  up  from  the  circuit  court  of  the  United  States  for  the 
district  of  Ohio.  The  bill  filed  in  the  court  below  is  founded  upon,  and 
seeks  a  specific  execution  of,  the  following  agreement,  bearing  date  the  10th 
of  November  1810. 

"  It  is  hereby  agreed  upon,  between  Duncan  McArthnr,  of  Ross  county, 
and  state  of  Ohio,  of  the  one  part,  and  John  Hobson,  of  Jackson  coonty,  and 
state  of  Georgia,  and  Matthew  Hobson,  of  Oglethorpe  county,  and  state  of 
Oeorgia,  aforesaid,  on  the  other  part,  witnesseth,  that  whereas,  ll,666f 
acres  were  sent  to  Col.  Richard  C.  Anderson's  office,  on  or  about  the  first 
ineiant,  by  Col.  Elias  Langham,  in  the  name  and  for  the  use  of  said  John 
and  Matthew  Hobson,  with  entries  for  the  same.  Xow,  be  it  known,  that  it 
is  hereby  nuderstood  and  agreed  upon  by  the  contracting  parties,  that  said 
McArthur  is  to  withdraw  10,000  acres  of  the  t  l,6e6|  acres,  and  to  relocate 
the  said  10,000  acres  elsewhere,  in  the  name  of  the  said  John  and  Matthew  ; 
and  it  ia  fnrther  agreed  upon  by  the  contracting  parties,  that  the  land  from 
vbtoh  the  said  10,000  acres  is  to  be  withdrawn,  as  located  by  Elias  Lang- 
ham,  and  also  the  land  to  be  re-entered  by  said  McArthnr,  is  to  be  valued 
by  two  disinterested  men,  one  to  )>e  chosen  by  each  of  the  contracting  par- 
ties, and  if  the  said  two  men  cannot  agree  on  the  price  of  said  lands,  or  any 
part  thereof,  the  said  two  men  are  to  choose  a  third  man,  who,  together  with 
die  other  two,  shall  agree  on  the  price  of  said  land,  and  the  said  Hobsons 
ue  to  have  so  much  of  said  land,  so  to  be  relocated  by  said  McArthur,  as 
will  amoant  to  the  valae  of  the  land  from  which  said  warrants  shall  bare 
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been  removed,  aod  also  land  to  the  amonnt  and  value  of  C2000,  in  addition 
to  the  valoe  of  the  10,000,  and  where  the  same  was  entered  by  EUm  Lang- 
bam.  And  the  said  John  and  Matthew  Hobeon  doth  hereby  obligate  tben- 
selves,  their  heirs,  executors  and  administrators,  separately  and  jointly,  to 
convey  unto  the  said  McArthur,  his  heirs,  &c.,  all  and  singular  the  balance 
of  said  10,000  acres,  after  deducting  therefrom  suofa  qnantity  as,  by  valuation 
as  aforesaid,  will  amount  to  the  value  of  the  said  10,000  acres,  where  the 
same  was  first  located  by  said  Langham,  and  also  land  to  the  valne  of  $2000, 
as  'aforesaid  ;  and  it  is  further  nnderstood  and  agreed  upon,  that  if  r„,.„ 
the  lands  located  by  the  sud  MoArthnr  shonld  not  be  v^ned  to  the  ^ 
amount  of  the  lands  so  located  by  said  Langbam,  and  also  $3000,  then  and 
in  that  case,  said  HoArthur  is  to  convey  unto  the  said  John  and  Matthew, 
tbeir  heirs,  Ac,  other  lands  to  the  amount  of  said  valuation,  with  the  value 
of  $2000  in  land,  as  aforesaid,  said  Hobson  to  pay  all  office  fees  and  survey- 
ing expenses.  Said  valoatiou  to  take  place  on  or  before  the  expiration  of 
three  and  a  half  years  from  the  date  hereof  ;  said  Hobson  to  pay  tha  taxes 
on  said  lands,  until  divided  ;  and  then  the  said  HcArthur  to  pay  to  the  said 
Hobson  his  proportionable  part  of  said  taxes.  In  witness  whereof,  we,  the 
contracting  parties,  do  hereunto  set  our  hands  and  seals,  this  10th  day  of 
November,  A.  D.  1810. 

Be  it  remembered,  before  signing,  that  the  division  of  said  lands  ehail 
take  place  forthwith,  after  the  titles  are  considered  secnre,  and  that  the 
lands  located  by  Langham,  are  to  be  picked  as  he,  upon  his  honor,  intended, 
(Signed)  DuNoui  HcAbtbub,  [u  a.] 

JOHH  A  K.  HOBSOH,      [L.  S.] 

Witness  ; — B.  LAsaBAM,  Bdwabd  BAaKSSTiixs. 

The  bill,  after  haying  set  out  substantially  this  contract,  states,  that 
John  Hobson,  on  tbe  24th  of  November  1818,  sold  and  assigned  to  the 
complainant,  all  his  right  and  title  to  one-half  (SOOO  acres)  of  the  land- 
warrants  located  by  him.  That  in  pursuance  of  said  agreement,  he  with- 
drew 10,000  acres  of  Langham's  entries,  and  located  them  elsewhere.  That 
on  the  SOtb  of  July  1830,  he  appointed  bis  son,  Thomas  J.  MoArthur,  his 
attorney,  to  transact  the  business  under  the  said  contract  ;  who,  in  pursuance 
of  said  power,  appointed,  on  his  part,  William  Yanoe,  to  proceed  in  the 
valuation  of  the  said  lands.  And  that,  for  the  same  purpose,  Matthew  Hob- 
son appointed  Matthew  Bonner,  who  proceeded  to  view  the  land  ;  and  fijid- 
ing  that  they  conld  not  agree  on  the  value,  tbey  selected  Lyne  Starling  as  a 
third  man,  to  make  the  appraisement,  pursuant  to  the  terms  of  the  Agree- 
ment, who,  together  with  Vance  and  Bonner,  agreed  upon  the  valuation  of 
tbe  lands  located  by  Langham.  The  complainant  'farther  states,  ., 
that,  afterwards,  his  agent  proposed  to  the  said  Matthew  Hobson,  to  ■■ 
select  and  point  out  to  the  appraisers  for  valuation,  snoh  parts  of  the  entries 
made  by  MoArthur  as  wonid  amount  to  a  sniUiiuit  quantity  to  satisfy  the 
said  Hobson,  which  proposition  he  declined,  and  insistad.  that  it  was  bis 
right  to  have  the  whole  of  the  lands  entered  by  tbe  oomf^inant  valned. 
That  he  was  entitled  to  an  interest  in  the  whole  of  the  entries  made  by  the 
complainant,  proportional  to  tbe  valnation  of  tbe  Langham  entries.  Tbe 
bill  statW)  (hat,  E^terwards,  tbe  three  appnjsers  pEoueed«d  to  ezamjae  tiut 
lands  relocated  by  McArthur,  and  that  two  only  of  tbe  appraisefa,  Bouner 
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uid  Stsrling,  agreed  on  the  valuatioD.  And  the  bill  then  chaises,  that  the 
Bud  valaation  has  not  been  made  in  confunnity  to  the  said  agreement,  in 
this  :  that  the  said  three  appntiBsrs  have  not  all  agreed  as  to  the  value  of  the 
lands  relooated  hj  the  complainant,  but  that  only  two  agreed  thereto. 
Several  other  charges  are  made  against  the  validity  of  this  appraisement, 
vhioh  it  is  nnneuessary  to  notice.  The  bill  then  sets  out  several  proposals 
luadeby  the  complainant,  for  the  settlement  of  the  controversy,  which  be 
declined  accepting,  and  refused  making  any  oonveyacce  or  assignment  of 
his  interest  in  the  land  located  by  the  complainant.  The  bill,  then,  for  the 
parpose  of  obtaining  an  injuaction,  refers  to  an  aot  of  congress,  of  the  2Sth 
of  Uay  1B30,  for  the  settlement  of  the  conflicting  claims  of  the  complainant 
and  the  United  States,  to  the  land  in  question  ;  and  charges,  thai  the  defend- 
ant, HobflOD,  threatens  to  apply  to  the  government  for  the  appraised  value 
and  interest  of  (SOOO  acres  of  the  land,  entered  in  the  name  of  the  said 
Matthew  Hobson ;  and  prays  that  he  may  be  enjoined  From  claiming  and 
receiving  from  the  treasury  of  the  United  States  any  part  of  the  money 
appropriated  by  the  act  of  congress,  until  the  same  is  hecird  and  adjudicated 
upon  by  the  court.  And  further,  praying  that  the  said  Hobsou  may  be 
decreed  to  accept  some  one  of  the  terms  proposed  by  him,  in  fulfilment  of 
the  contract,  according  to  its  true  intent  and  understanding.  And  that  be 
may  be  compelled  to  perform  the  said  agreement  specifically,  on  his  part, 
aa  the  complainant  has  proposed  and  tendered  to  do  on  bis  part ;  and  such 
other  and  further  relief  an  may  seem  meet  and  just. 

The  answer  of  Hobson  admits  the  contract  of  the  10th  of  Kovember, 
*i<ii1  ^^^^>  ^^  ""*'  iii^^®  '^"l  >  and  that  be  is  willing  to  abide  *by  the  same, 
-I  according  to  the  just  interpretation  thereof.  He  admits  the  appoint- 
ment of  appraisers,  and  their  proceeding  to  the  valuation  of  the  land,  aa 
stated  in  tbe  bill ;  and  that,  therenpon,  he  informed  the  complainant  of  bis 
willingness  to  settle  all  matters  under  the  contract ;  and  that  after  taking 
and  retaining  such  proportion  of  the  lands  entered  by  the  complainant,  and 
valued  as  set  out  in  the  bill  and  answer,  as  would  cover  and  include  the 
claims  of  him,  the  defendant,  under  the  contract,  and  agreeable  to  such 
valuation,  be  was  willing,  and  then  offered  to  assign  aud  relinquish  to  the 
complainant,  the  rest  and  residne  of  the  lands  so  valued,  and  also  all  the 
the  other  entries  and  snrveys  made  by  tbe  complainant ;  which  he  wholly 
refused  to  do.  The  defendant  admits,  that  he  rejected  all  the  demands  and 
requisitions  of  the  complainant,  made  at  tbe  time  alluded  to,  and  all  the 
demands  vhioh  had  for  their  object  and  design  a  disregard  in  part  or  in 
whole  of  the  doings  of  the  appraisers.  The  defendant  admits  the  passage 
of  an  aot  of  oongress  mentioned  in  Che  bill,  and  that  be  means  to  avail  him- 
self of  its  provisions,  if  he  can  obtain  a  settlement  of  tbe  matter  with  the 
complainant ;  but  be  is  prevented  by  the  complainant  from  relinqalshing  his 
interest  in  the  lands  to  the  United  States.  And  he  denies  the  right  of  the 
complainant  to  confine  him  to  any  particular  part  of  either  of  the  surveys, 
valued  by  the  appraisers ;  bat  that  when  it  is  ascertained  what  narober  of 
acres  he  is  entitled  to,  onder  tbe  contract  and  valuation,  then  he  will  hold 
the  same  undivided  and  in  common  with  the  complainant,  until  by  partition 
it  shall  be  divided.  And  be  denies  the  right  of  the  complainant  to  pay  off 
and  settle  with  him  in  a  given  sam  of  money.  That  he  is  perfectly  willing 
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to  abide  hj  the  valnation  made  by  the  appraisers,  and  TsliDqaish  his  claim 
as  before  offered. 

An  interlocutory  decree  vaa  thereupon  entered,  declaring  that  the 
appraisement  made  by  only  two  of  the  appraisers  of  the  relocated  entries 
and  surveys  made  by  McArthur  was  void,  and  ordered  the  same  to  be  set 
aside  and  annulled ;  and  then  proceeds  to  give  directions  for.  another 
appraisement,  wliich  the  defendant  Hobson  refused  to  comply  with  ;  and 
thereupon,  a  final  decree  was  entered,  declaring  that  the  complainant, 
McArthur,  had  complied  on  liis  part  with  the  interlocutory  decree,  and  that 
the  respondent  Hobson  had  altogether  neglected  to  comply  with  *the 


e  on  his  part;  and  alleging  that  the  sum  of  $9250  had  been  paid 
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by  McArthur  to  Hobson,  as  appeared  by  his  receipt  annexed  to  the  agree- 
ment of  the  25th  of  September  1830.  It  was,  therenpon,  ordered,  adjudged 
and  decreed,  that  the  said  Hobson  should,  within  sixty  days  after  the  rising 
of  the  court,  by  a  good  and  sufficient  deed,  transfer  and  assign  to  Duncan 
McArthur,  his  heirs  and  assigns,  all  his  right,  title  and  interest  in  the  10,000 
acres  of  land  relocated  and  surveyed  by  the  said  Duncan  McArthur ;  and 
that  in  case  he  should  fail  to  comply  with  this  decree,  within  the  time 
thereby  limited,  then  that  the  decree  should  operate  as  such  conveyance. 
And  from  this  decree,  the  present  appeal  is  taken. 

The  first  and  principal  question  in  the  case  is,  whether  the  appraisement 
or  valuation  of  the  land  was  made  pursuant  to  the  provisions  of  the  contract 
of  the  lOtb  of  November  1810.  If  it  was,  then  the  decree  in  this  respect 
is  erroneous.  And  it  was  the  fault  of  the  complainant  that  the  contract 
was  not  carried  into  execution ;  and  he  cannot  oome  now  to  ask  for  a  specific 
execution  of  it. 

The  agreement  was,  that  the  land  located  by  Langham,  from  which  the 
10,000  acres  were  to  be  withdrawn,  and  also  the  land  to  foe  re-entered  by 
McArthur,  should  be  valued  by  two  disinterested  men,  one  to  be  chosen  by 
by  each  of  the  contracting  parties  ;  and  in  case  the  two  men  Ifaua  chosen 
could  not  agree  on  the  price  of  said  lands,  then  they  were  to  choose  a  third 
man,  who,  together  with  the  other  two,  should  agree  on  the  price  of  the  said 
lands.  The  parties,  in  pursuance  of  the  agreement,  each  chose  a  man  to 
make  the  valuation,  and  upon  their  disagreement  with  respecL  to  the  same, 
they  chose  a  third  man,  and  the  whole  three  thereupon  agreed  as  to  the 
valuation  of  the  Langham  location,  but  disagreed  in  the  valuation  of  the  Mc- 
Arthur location  ;  and  the  valuation  was  made  by  Starling  and  Bonner,  two 
of  the  appraisers  ;  and  it  is  contended,  that  this  valuation  was  void,  because 
made  by  two  only. 

It  has  been  argned,  that  this  being  a  delegation  of  power  to  the  three 
for  a  mere  private  purpose,  all  must  agree,  or  the  authority  has  not  been 
puraned.  This  may  be  admitted  to  he  the  rule,  where  the  original  delega- 
tion of  the  power  is  to  the  three,  without  any  other  provision  on  the  sub- 
ject. But  in  construing  "this  agreement,  we  must  look  at  what  r«,go 
was  the  obvious  intention  of  the  parties.  The  parties  clearly  intended,  '■ 
that  the  valuation  should,  at  all  events,  be  made.  A  third  man  was  not  to 
he  called  io,  unless  the  two  disagreed ;  and  it  is  an  nnreasonahle  construction 
of  this  agreement,  that  it  was  so  framed  that  it  not  only  might  fail  to 
accomplish  the  very  object  intended,  but  that, in  all  probability,  it  mast  fail 
ud  bMome  entirely  nugatory,  as  the  third  man  was  not  to  be  oalled,  nntjl 
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the  two  had  dtasgreed.  Upon  the  con  at  ruction  of  the  agreement,  that  the 
three  must  unite  in  the  valnation,  the  office  to  be  performed  by  the  third 
man  was  to  persnade  the  other  two  to  agree  with  him.  This  conld  never 
have  been  the  understanding  of  the  parties.  It  i»  a  more  reasonable  con- 
etruction,  £o  ootiBider  the  third  man  in  the  character  of  an  umpire,  to  decide 
betweea the  two  that  should  disagree.  This  would  insnre  the  accomplish- 
ment of  the  ob}eot  the  parties  bad  in  view  j  but  a  contrary  construction 
wonld  moat  hkely  defeat  that  object.  Upon  this  view  of  the  agreement,  the 
valnatioD  by  two  of  the  appraisers  was  within  the  submission. 

It  has  also  been  made  a  question,  whether  the  whole  of  the  land 
re-entered  by  MoArthur  was  to  be  valued,  or  only  so  much  as  was  to  be 
retained  by  Hobson.  The  terms  of  the  submission  wonld  seem  to  settle 
this  question.  It  expressly  provides,  that  the  land  from  which  the  10,000 
acres,  located  by  Laugbam,  was  to  be  withdrawn,  and  also  the  land  to  be 
re-entered  by  HcArthur,  were  to  be  valued,  Ssc,  and  this  must  have  been 
the  Duderstanding  of  the  parties,  in  order  to  make  a  just  partition  be'ween 
them.  There  is  do  provision  made  for  the  selection  of  any  partionlai  part 
to  be  apprused.  By  whom,  then,  was  such  part  to  be  designated  f  But 
when  the  whole  of  each  traot  is  valued,  the  proportion  which  Hobson  is  to 
have  in  the  MoArthur  location  is  easily  ascertained  ;  and  they  would  become 
tenants  in  common,  subject  to  partition,  according  to  their  respective  rights. 
Such  is  the  clear  construction  of  this  agreement.  It  does  not  contemplate 
the  sale  of  the  land,  or  the  division  of  any  prooeeds  therefrom.  A  reference 
in  the  bill  to  the  act  of  congress  of  the  26th  of  May  ISSO  (4  U.  S.  Stat.  40JI) 
appears  to  be  for  the  purpose  of  obtaining  an  injunction  to  restrain  Hobeoo 
from  receiving  any  money  from  the  treasury  of  the  United  Stattes,  appro- 
.  priated  by  *that  act.     But  the  bill  is  not  framed  with  a  view  to 
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enforcing  any  rights  growing  oat  of  that  act,  but  prays  that  Hobson 


may  be  compelled  to  perform  the  agreement  of  the  10th  of  November  1610, 
twenty  years  before  that  act  was  passed.  It  is  true,  that  there  appears  upon 
the  record,  an  agreement  entered  into  between  these  parties,  bearing  date 
the  25th  of  September  ISAO,  relative  to  a  division  of  the  money  to  be  pud 
by  the  government  under  this  act.  But  this  was  an  agreement  made  after 
the  commencement  of  this  suit,  and  which  we  cannot  notice,  for  several 
reasons.  If  any  relief  is  to  be  given  on  the  basis  of  that  agreement,  it  should 
have  been  brought  before  the  court  below,  by  a  supplemental  bill.  But 
another  insuperable  objection  is,  that  by  an  express  stipulation  in  the  agree- 
ment, it  is  not  to  be  made  use  of  in  this  case.  This  stipulation  is  as  follows : 
"The  said  parties  mutually  agree  and  covenant,  that  this  contract  and 
agreement  shall  not  be  used  by  either  of  them,  nor  at  any  time  held  or  inter- 
preted in  the  suit  aforesaid,  or  in  any  other  suit,  or  in  any  other  oonrt,  or 
in  any  proceedings,  whether  in  court  or  out  of  conrt,  under  the  aforesaid 
contract  (the  contract  of  the  10th  of  Kovember  1810),  as  affecting,  changing 
or  in  anywise  disturbing  the  rights  of  either  in  the  matters  aforesaid  ;  but 
the  suit  aforesaid  shall  be  conducted,  and  other  suits  which  either  of  them 
may  think  proper  to  bring,  founded  on  the  contract  aforesaid,  may  and 
shall  be  conducted,  in  all  respects,  as  though  this  contract  had  not  been 
entered  into." 

In  addition  to  this,  the  counsel  on  both  sides  deolinad,  upon  the  arga.' 
mant,  making  any  use  whatever  of  this  agreoment.     It  mua^  therefore,  bs 
ISS 
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dismiBsed,  M  having  no  bearing  apon  the  case.  And  if  so,  thara  is  bo  piocrf 
whatever,  that  Hobson  had  received  any  money  on  aooonnt  of  hta  land.  The 
defendant,  Hobeon,  was  under  no  obligations  to  accept  either  of  the  propo- 
sitions of  the  complainant,  as  stated  in  the  bi)t.  There  is  nothing  in  the 
contract  of  1810  that  called  upon  him  to  do  this  ;  and  especially,  after  be 
had,  on  bis  part,  compiled  with  the  provisions  of  that  oontraot.  And  if  the 
agreement  of  1630  is  laid  ont  of  view,  there  is  no  proof  to  show  that  Hob- 
BOQ  had  received  t92SO,  as  ia  assamed  in  the  decree,  and  made  the  ground 
upon  which  he  is  ordered  to  transfer  and  assign  to  MoArthnr,  all  his  right, 
title  and  interest  in  the  whole  10,000  'acres  of  land,  relocated  and  r«,„- 
Burveycd  by  HoArthur,  This  could  not  have  been  done,  under  the  >■ 
prayer  for  general  relief.  The  court,  nnder  this  prayer,  will  grant  such 
relief  only  as  tbe  case  stated  in  the  bill,  and  nnstained  by  the  proofs  will 
justify.  Ilie  frame  and  structure  of  the  bill  in  this  case  is  for  a  specific 
execution  of  the  contract  of  the  lOtb  of  November  I8I0,  which  provides 
only  for  the  valuation  of  the  lands,  and  makes  no  provision  for  the  sale  of 
tbe  land  or  the  payment  of  any  money.  And  if  the  facts  would  justify  a 
prayer  for  any  suob  relief,  the  bill  should  have  been  framed  with  a  double 
aspect ;  bo  that  if  the  court  should  decide  against  the  complainant  in  one 
view  of  the  case,  it  might  afford  bim  relief  in  another.  But  this  bill  is  not 
so  framed. 

Tbe  decree  of  the  circuit  ooart,  must,  therefore,  be  reversed.  But  as 
tbe  rights  of  the  heirs  of  MoArtbur  may  depend,  in  some  measure,  upon  the 
contract  of  the  10th  of  November  1810,  connected  with  what  has  since 
taken  place,  under  the  act  of  congress,  we  think  tbe  bill  ought  to  be  dis- 
missed,  without  prejndioe. 

It  is  accordingly  adjudged  and  ordered,  that  the  decree  of  the  court 
below  be  reversed  ;  and  the  cause  remanded  to  the  circuit  court,  with  direc- 
tions to  dismiss  the  bill,  without  prejudice. 


•Uhttbd  Statbs,  Appellants,  v.  John  M.  Hassok  and  others,     t*^** 
Appellees. 
Florida  land-olaimg. 

M  grant  of  in  milea  sqiure,  or  IS,000  icrei  ot  land,  vu  made  bj  tha  Spnoish  gorenior  of  £m 
Florida,  at  the  mooth  ol  the  riTw  Santa  Liuda ;  the  pciitlga  for  the  gnmt  Hated  Tariou 
meriCa  and  losaes  ot  (he  petitioner,  and  aaked  the  gnat  of  Are  miles  aquare,  for  the  ooiutnic- 
(ion  of  a  water  aav-mill ;  the  grant  waa  giTcn  tor  the  purpoaea  mentioTied,  and  "  aUo  pajing 
alt«nt<on  to  the  Krvicea  and  other  maltera  set  forth  in  tlie  petiKoa."  No  aurrej  under  tha 
grant  was  mule  by  the  ^urTejor-^nerBl  of  Flortdn ;  but  a  lunej  wn  made  b;  a  priTate 
■arreror;  IheaurTeydid  not  follow  the  calln  of  the  finuit,  and  no  proof  waa  giran  that  It 
vat  made  at  Ihe  place  mentionsd  In  the  grant ;  the  Bnnre;  a^id  plat  were  oot  made  aecmding 
to  tbe  Mtabliahed  rulea  rBlatire  to  aurreyi  to  ba  made  b>  tJja  aurrejor-geaeral  under  auch 
grantaj  nor  waa  the  plat  made  witli  the  proportion  of  land  on  the  rirer,  required  by  tha 
Tcgnlations.  The  luperior  cuurt  of  Florida  held,  that  the  grant  havmf  been  made  In  oon- 
aideration  of  acrvices  rendered  by  Iho  grnntee,  as  well  a'  for  a  wnter  saw-mill,  it  waa  ralid, 
withont  the  erection  of  the  mill  i  but  the  buftev  wis  alloRclhcr  void,  and  of  no  effeut;  the 
deerve  of  the  superior  conrt  of  Fioridn,  by  whiuh  the  RrHni  Hiid  survey  were  eoniirraed,  wal 
remaoded  to  ihe  superior  court  of  Florida  ;  that  court  tu  onler  llie  Iri.uOi)  acres  granted,  lo 
be  lorveyed  ucuurdlng  to  the  principles  etnlod  in  the  opitiion  ot  the  supreme  vourt, 

If  linsotteu  been  held,  Ihut  the authorH<«s  ot  Spain  had  the  pvver  lo  grant  Uie  pubUc  donui«,i|i 
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MOMrdkDM  wtth  thdrownideaaof  themsriu  snd  ccntiderattoM  prtMDted  bfthe  gnnlM;  utd 
that  (be  pow«n  of  the  anprema  court  of  Che  United  Stktea  extend  only  to  tba  inqnirr,  whether 
In  hot,  the  gnnt  had  been  msds,  and  ita  legal  eltect  when  made,  in  cMM  where  the  law  b; 
Implication  introduced  a  oondltion,  or  It  waa  pecnllar  In  Itii  proTiaiom ;  no  apeclal  ordinance 
of  Spain  iutroducea  conditiona  into  mill-granta.  WEggina'a  Oase,  I(  Pet  146,  and  ffibbaUTa 
Caae,  10  Ibid.  828,  cited. 

The  certificate  of  a  prirate  aarrejar,  that  he  bad  permlaaion  from  the  govenior  ot  the  Urritor;  to 
make  a  surraj  of  the  land  granted,  la  no  evidenoe  of  the  fact.  Here  !■  a  marked  and  wide 
diflerenoe  in  the  effect  of  the  certificate  of  the  inrrejror-geneial  and  of  a  private  indiiidual 
who  aaaumea  to  certif;  without  authoritj. 

InitTDctioni  of  1811,  aa  lo  the  duties  of  the  aurrejor-genenl.  In  making  aamji  nnder  grante, 
b;  the  govemon  of  the  pnbltc  lands  o(  Spain. 

&  grant  bj  a  Spaniah  governor  of  Florida  meant  not,  ai  in  the  etates  of  the  United  States,  a 
perfeot  title ;  but  an  Incipient  right,  which,  when  anrreyad,  reqnired  confirmation  by  the 
goTsmor.  The  dutj  of  confirmation  b;  the  acta  of  congreea,  Is  deputed  to  the  courU  of  justice 
of  the  United  States,  in  execution  of  the  treaty  with  Spain. 

The  aame  credence  that  waa  aooorded  to  the  retam  of  the  anrTejor-general,  bj  the  Spsnieh 
gOTemment,  is  dae  to  it  by  the  courts  of  the  United  States ;  p1ata  and  certiScates,  bocaaie  of 
the  oflklal  charaoter  of  the  anrreyor'general,  have  aocnrded  to  them  the  force  and  character 
of  a  depoattlon. 
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Appbal  from  tho  Superior  Court  of  East  Florida.  ^S&mQel  Miles, 
a  nev  settler,  admitted  ander  the  protection  of  king  of  Spaia,  on  the 
18th  of  July  1813,  presented  a  petition  to  Governor  Kindelau,  the  Spanish 
governor  of  East  Florida,  setting  forth  great  services  performed  by  him 
for  the  supply  of  the  troops  of  Spain,  in  the  province,  and  severe  sufferings 
and  losses  sustained  by  him  in  the  service  of  the  crown  ;  and  considering 
himself  entitled  to  some  favor,  asked  for  a  grant  of  five  miles  square  of 
land,  for  the  construction  of  a  water  saw-mill,  at  a  place  fit  for  the  purpose, 
and  which  is  vacant,  situated  at  the  mouth  of  the  river  Santa  Lucia.  The 
governor  gave  the  following  decree  on  the  petition  : 

St.  Angnstioe,  Florida,  10th  July  1813. 
Taking  into  consideration  the  benefit  and  ntility  that  will  redound  to 
the  province,  from  a  machine  for  sawing  lumber,  which  the  party  proposes 
to  construct  in  the  place  which  he  points  out,  and  also  paying  attention  to 
the  services  and  other  matters  which  he  sets  forth,  let  there  be  granted 
to  him  the  five  miles  square  of  land  which  he  solicits,  without  injury  to  a 
better  right ;  and  in  order  to  prove  this  grant,  let  there  be  delivered  to  him 
from  the  secretary's  office,  the  necessary  certified  copy.  Eindblan. 

On  the  ?th  of  May  1816,  a  survey  and  plat  of  the  land,  was  returned, 
with  the  following  certificate  : 

I,  Don  Roberto  McHardy,  an  infaabitant  of  this  province,  and  private 
surveyor,  do  certify,  that  in  consequence  of  a  permission  from  this  govern- 
ment I  have  surveyed  and  delineated  a  square  of  five  miles,  containing 
16,000  acres  of  land,  which  this  government  has  granted  to  Don  Samuel 
Miles,  on  tbe  ISth  of  July  1813,  which  plat  is  represented  in  the  preceding 
plot.     St.  Augustine  of  Florida,  on  the  7th  May  181S. 

Rob.  MoHabdt. 

On  the  23d  day  of  May  1829,  John  M.  Hanson  and  others,  tbe  grantees 

of  Samuel  Miles,  brought  their  petition  before  the  superior  court  of  East 

Florida,  setting  forth  the  grant  to  Samuel  Miles,  and  their  title  under  the 

same  ;  and  praying  that  tbe  land,  as  surveyed  by  Robert  McHardy,  might 
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be  oonfinne<l  to  them.     After  vanoas  proceedinga  in  the  court,  at  Jaly 
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term  1840,  a  *deoree  wu  made  bjr  tho  Honorable  Isaac  H.  BroDBoa, 
jadge  nf  the  superior  court,  in  favor  of  the  claim,  in  conformity  with 
the  sarvey  of  Robert  MoHardy.     From  this  decree,  the  United  States  pros- 
ecuted an  appeah 

The  case  was  argued  by  Legark,  Attorney-General  for  the  United  States. 
No  oounitel  appeared  for  the  appellees. 

The  Attorney-General  contended  : — 1.  That  there  never  was  any  legal 
aurvey  of  the  land,  under  the  alleged  grant :  and  that  the  survey  of  Robert 
McHardy,  who  was  a  private  surveyor,  was  void  for  want  of  authority, 
even  if  proved  to  have  been  made  ;  and  could  not  sever  the  lands  surveyed 
from  the  public  domain.  2.  That  even  if  the  said  survey  were  made  by 
legal  authority,  the  land  surveyed  did  not  conform  to  tho  deacription  in  the 
said  preiunded  grant,  and  the  said  sarvey  was,  therefore,  void. 

Catboh,  Justice,  delivered  the  opinion  of  the  court. — This  was  a  grant 
to  Samuel  Miles,  dated  16th  July  161S,  for  five  miles  square  of  land,  or 
16,000  acres,  at  the  mouth  of  the  river  Santa  Locia.  The  first  question  is, 
was  the  grant  made  in  property  and  dominion,  or  was  it  made  on  condition 
that  a  water  saw-mill  should  be  erected  ?  The  petitioner  sets  forth  various 
merits  and  losses,  and  aska  the  governor  to  be  pleased  to  grant  to  him,  in 
virtue  of  these,  the  poBsession  of  five  milea  square  for  the  conatraction  of  a 
water  saw-mill,  fit  for  the  purpose,  at  a  placo  that  is  vacant,  at  the  mouth 
of  the  river  SantaLncia.  The  grant  to  be  in  lawful  property  and  dominion. 
The  grant  was  made  to  the  petitioner  for  the  purpose  of  oonatrnoting  the 
mill,  in  the  place  pointed  out :  "and  also  (says  the  governor)  paying  atten- 
tion to  the  services  and  other  matters  which  he  sets  forth,  that  there  be 
granted  to  htm  the  five  miles  square  of  land  which  be  solicits,  withoot  iojary 
to  a  better  right." 

We  have  often  held,  that  the  authorities  of  Spain  were  authorized  to 
grant  the  public  domain,  in  accordance  with  their  own  ideas  of  the  merits 
and  considerations  presented  by  the  grantee  ;  *and  that  our  powers    . 


extended  only  to  the  inquiry,  whether  in  fact  the  grant  had  been 
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made ;  and  its  legal  effect  when  made,  in  cases  where  the  law  by  implica- 
tion introduced  a  condition,  or  it  was  peculiar  in  its  provisions.  Wiffgina'e 
Case,  14  Pet.  346.  As  no  special  ordinance  introduces  conditions  into  mtU- 
grants,  we  must  construe  the  one  before  as  by  its  own  tenns.  The  party 
desired  the  grant  for  the  purpose  of  building  a  saw-mill ;  so  he  represents, 
and  we  must  take  his  statement  to  be  true,  as  the  concession  in  effect  adopts 
it ;  and  to  this  end,  16,000  acres  were  granted,  it  being  the  usual  quantity 
in  such  caaes.  The  grant,  however,  is  not  founded  on  that  consideration, 
although  intended  for  that  purpose.  Meritorious  services  and  losses  are 
relied  on  ;  and  the  land  was  asked  and  granted,  in  lawful  property  and 
dominion,  without  any  condition  annexed  to  build  the  mill. 

H.  The  second  objection  is  to  the  survey.  Its  validity  is  put  in  issue  by 
the  answer ;  and  its  introduction  was  objected  to,  when  offered  to  be  read 
on  the  hearing,  because  it  had  been  made  by  a  mere  private  surveyor ;  and 
because  it  did  not  follow  the  calls  of  the  grant.  The  court  received  the 
survey,  and  decreed  the  land  laid  off.     There  was  no  proof  that  it  was  at 
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the  place  granted,  fnrtber  than  appears  by  tfae  face  of  the  plat  and  oertifi- 
oate :  aud  we  mast  inqaire,  what  credit  oaght  to  have  been  accorded  to 
them  by  the  conrt.  Mr.  McHardy  oertifiee,  that  he  was  a  private  surveyor ; 
and  that  he  bad  permisBioQ  from  tbe  goverainent,  whether  general  or  spec- 
ial, does  not  appear.  His  own  statement  is  no  evidence  of  the  fact.  And 
so  it  is  in  regard  to  his  degcription  of  tbe  land  surveyed,  which  he  certifies 
as  lying  at  the  place  granted.  There  U  a  marked  and  wide  difference  in 
the  effect  of  the  certificate  of  the  surveyor-general  and  a  private  individnal, 
who  assumes  to  certify  vrithout  anthority.  What  the  duties  of  the  former 
are  is  well  known  from  the  proofs  in  many  caeee  presented  to  this  court. 
They,  hovrever,  are  set  forth  by  the  instructions  of  1811.  Land  Laws 
1003—4.  First,  the  grant  must  be  presented  ;  then,  the  persona  having 
adjoining  lands  to  tbe  place  designated  must  be  notified,  that  they  may  be 
present  at  the  making  of  the  survey,  with  their  titles,  so  that  there  be  no 
interference ;  the  lands  mast  be  bounded  by  rectangular  parallelograms  ; 
and  fronts  on  rivers,  navigable  creeks  and  public  roads,  shall  not  exceed 
,  ,  one-third  of  the  *depth  back :  to  each  person,  whose  lands  have  been 
'  measured,  a  plat  will  be  given,  with  the  lines  drawn  in  black  ink  ; 
and  when  bounded  by  a  rirer,  creek  or  swamp  (which  is  permitted),  a  quan- 
tity will  be  added,  or  be  deducted,  maintaining  tbe  rectangular  form  on 
tbe  other  lines ;  the  number  of  acren  will  be  on  the  centre  of  the  plot ;  and 
the  scale  one  inch  to  four  chains.  The  plat  will  be  delivered  to  the  grantee 
with  the  following  inscription  :  "  Plat  of  the  number  of  acres  of  land,  of 
A.  B.,  in  such  a  place,  measured  and  bounded  by  tbe  public  surveyor  of  this 
province,  Don  George  Clarke,  East  Florida  i  the  day  of  tbe  year  and 
month,  on  the  same  tracts.  Qeorge  Clarke."  "  The  surveyor  will  keep  a 
book  of  large  paper,  and  copy  therein  the  plats  he  gives  out ;  these  plats 
will  be  nambered ;  tbe  book  will  be  indexed.  At  tbe  end  of  the  book,  be 
will  have  a  sheet  of  sufficient  size  for  a  general  plan,  containing  the  surveys 
for  individuals,  with  the  number  of  each.-  The  book  will  serve  to  show 
government  what  lands  are  vacant,  or  not  measured  ;  and  he  shall  keep  a 
journal  to  satisfy  the  persons  having  lands  adjoining.  The  corners  are  to 
be  marked  with  stakes,  three  inches  diameter  at  the  head  ;  and  the  owners 
shall  encircle  them  with   oyster  shells,  two    feet   deep,    and   two   feet 


A  grant  delivered  out  for  survey,  meant  not,  as  with  as,  a  perfect  title, 
bnt  an  incipient  right ;  which,  when  surveyed,  required  confirmation  by  the 
governor.  Tbe  dnty  of  confirmation,  by  tbe  acts  of  congress,  is  deputed  to 
the  courts  of  justice  of  the  United  States,  in  execution  of  the  treaty  with 
Spain.  It  follows  the  same  evidence  that  was  accorded  to  tbe  return  of 
the  surveyor-general  by  the  Spanish  governor,  before  the  oession,  is  due  to 
it  by  the  courts  of  this  country.  The  acts  of  the  officer  and  the  governor 
were  both  on  behalf  of  tfae  government ;  each,  by  his  duty,  was  bound  to 
protect  tlie  publio  domain,  and  to  guard  the  law  from  violation  :  if  the  sur- 
veyor, therefore,  by  his  plat  and  certificate,  returned  that  he  had  surveyed 
the  land  at  the  place  granted,  not  by  the  assertion  only  that  it  was  at  the 
plaoe,but  by  a  description  in  legal  form,  that  it  was  so  ;  then  the  retnm 
WMprimd/iteie  competent  evidence,  without  further  proof,  on  which  the 
•9011  S*>^^'^°'  oould  found  the  confirmation.  Plats  and  certificates,  be< 
-I  cause  of  the  offimal  character  of  the  *Burreyor-^neral,  have  accorded 
ISS 
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to  them  the  force  and  oharaoter  of  a  deposition:  the  Bame  as  Aguilar's  certi- 
ficate to  a  oup7  of  the  grant  ;    as  we   held  in    tho  case  of  Wiggint,  14 
Pet.  84S. 

Id  contrast  to  the  official  survey  and  return,  how  does  this  private  one 
of  Mr.  McHardy  stand?  Ko  proof  was  made,  that  it  was  on  the  land 
granted  ;  the  certificate  does  not  even  ao  assert,  and  there  is  no  plat  ia 
the  record  :  did  it,  however,  appear  in  the  clearest  manner,  on  the  fane  of  the 
paper,  it  would  be  of  no  value.  The  private  surveyor  acted  not  for,  and 
with  the  interests  of,  the  government,  but  at  the  instance  of  the  grantee  ; 
and  for  his  interest,  and  against  the  government.  The  survey  was  a  private 
act ;  the  plat  and  certificate  private  papers,  delivered  to  the  grantee,  of 
which  no  record  waa  made  in  the  surveyor- general's  office  ;  and  of  which 
the  governor  conld  take  no  notice,  unless  it  was  presented  to  him,  and 
extrinsic  proof  made  that  it  was  for  the  land  granted  ;  and  that  it  had  been 
lawfully  made  in  regard  to  navigable  waters,  roads,  adjoining  granted 
lands,  and  line-marks.  Then  he  could  have  ordered  a  perfect  title  to  issaej 
founded  on  the  survey;  as  he  did  do,  in  may  instances,  on  surveys  of  Mr. 
McHardy,  and  as  this  court  has  done,  and  would  do,  on  similar  proof. 

The  decree  of  the  superior  court  gives  the  line  and  description  of  the 
survey,  to  wit :  "five  miles  square  of  land  situated  at  the  month  of  the 
river  Santa  Lucia  ;  the  lines  of  the  said  survey  thereof  are  as  follows,  to 
wit,  the  first  line  commences  at  a  oedar  tree,  marked  H,  on  the  bank  of 
Indian  river,  and  mns  south  60°  west,  400  chains  to  a  pine,  marked  M  ;  the 
second  line  commences  at  said  pine,  and  runs  north  30°  west,  400  chains  to 
another  pine,  marked  M  ;  the  third  line  runs  from  said  pine,  north  SO"  east, 
400  chains  to  a  live-oak  marked  M,  on  the  banks  of  Indian  river  ;  and  the 
fourth  line  is  formed  and  bounded  by  said  river."  It  is  laid  down  in 
a  square,  with  oue  side  of  400  chains  on  the  Indian  river.  By  the  fourth 
iDstrnction  to  the  surveyor-general  (declaratory  of  the  standing  law  of  the 
province),  the  front  on  the  river  could  not  exceed  one-third  of  the  lon^tu- 
dinal  extention  back.  Land  Laws  1004.  Nor  does  the  description  in  the 
concession,  "  of  five  miles  square,"  alter  the  rule  presoribed  by  the  general 
law.  It  had  refetenoe  more  to  'quantity  than  form  of  survey  {Sib-  r^o/w 
bald's  Cate,  10  Pet.  828) ;  and  was  made  on  the  assumption  that  no  *- 
controlling  objects,  such  as  rivers,  would  be  either  included  or  bounded 
upon  ;  and  if  they  were,  that  the  general  law  would  govern  the  survey. 
The  grant  is  for  five  miles  square  at  the  mouth  of  the  river  Santa  Lucia ; 
this  is  represented  to  he  a  fit  place  for  a  saw-mill,  to  supply  timber  for 
which  the  grant  was  made.  We  take  it,  the  place  is  on  the  side  of  the 
Indian  river,  to  which  the  Santa  Lucia  is  a  tributary  ;  and  that  the  Santa 
Lnoift  is  not  navigable,  or  a  mill  would  not  have  been  permitted  to  obstruct 
it ;  of  this,  however,  the  governor  had  the  right  to  judge  ;  but  we  cannot 
suppose,  the  surrey  was  intended  to  include  the  Indian  river,  or  to  front  on 
it  one-tbird  part.  We,  therefore,  hold  the  concession  carried  with  it  the 
condition  imposed  by  law,  in  regard  to  the  form  of  the  survey 

The  decree  is  reversed,  and  the  cause  remanded  to  the  court  below  to  b« 
further  proceeded  in.  That  court  will  order  the  18,000  acres  to  be  properly 
surveyed,  according  to  the  principles  above  stated  ;  and  found  its  decree  of 
ooofirmation  on  the  new  survey. 

Decree  revenad. 
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*XTinTED  States  v.  William  Mobpht  and  Williau  Mobqan. 

Oompet&noy  oftoitnessee. 

Tbe  owner  of  propertj,  allf^^  to  hara  beea  iColea  on  board  ma  Amsrfoui  Teawl,  on  (lie  high 
Bean,  is  a  oompateat  witDeaii  to  prore  the  oirnergbip  of  the  property  ttolen,  on  an  indictment 

agaiDBt  the  peraoa  charged  with  tbe  oflonce,  under  the  "  act  for  tha  punishment  of  certain 
Crimea  againat  the  United  Statea,"  paaaed  flOth  April  17W. 

The  Gnu  imposed  on  tbe  person  who  shall  be  convicted  of  the  offence  of  atealing  on  tbe  high 
KBs,  on  board  a  lesMl  of  tbe  United  States,  ia  part  of  the  pnniahment,  in  furtherance  of 
publin  juBCioe;  rathai  than  an  indemnity  or  oompeuBelion  to  tbe  owner.  From  the  nature 
of  an  indictment  and  tha  aentenoe  ihereoa,  the  govemment  alone  has  tbe  right  lo  control 
the  whole  proeeedingB,  and  eiecudon  of  the  sentence ;  even  after  verdict,  tiie  goTemmenC  maj 
not  choose  to  bring  the  part;  up  for  sentence ;  and  If  Bcnlence  is  proDounced,  and  the  fine  is 
imposed,  the  owner  baa  no  authority  to  Interfere  in  the  collection  of  It,  anj  more  than  the 
infonner  or  prosecntor ;  and  the  flna,  therefore,  must  be  deemed  recciTabls  bj  the  gorern- 
ment,  and  tha  goremment  alooe. 

In  ooMS  of  necessity,  wlisre  a  statnis  ean  receive  no  execution,  unless  tbe  party  interested  be  a 
witoeas,  there  be  most  be  allowed  to  tealify,  for  the  atatnCe  ranat  not  be  rendered  ineffectual 
by  the  impoBstbility  of  proof. 

In  oiaeB  where,  although  the  statute  giring  the  party  or  the  informer  a  part  of  the  penalty  or 
forfeiture,  containa  no  direct  afBrmation  that  he  shall,  nevertheless,  be  a  competent  witness, 
yet  Che  court  will  infer  it,  by  implication,  from  the  language  of  tha  statnte,  or  Its  professed 

CBBmiiGATE  OF  I>tTi8ioiT  froDTi  the  Circuit  Court  for  the  Southern  Dis- 
trict of  New  York.  On  indictment  for  stealing  Bovereigns,  while  on  board 
the  ghi|i  Carroll  of  Carrolton,  on  the  high  seas. 

The  defendants,  William  Murphy  and  William  Morgan,  were  indicted 
under  the  16th  section  of  the  act  entitled,  "an  act  for  the  punishment  of 
certain  orimes  against  the  United  States,"  approved  on  the  30th  of  April 
1790,  for  talcing  and  carrying  away,  with  an  intent  to  steal  and  purloin,  on 
board  of  an  American  Tessel  on  the  high  seas,  one  hnndred  and  two  gold 
coina  called  sovereigns,  each  of  the  valne  of  five  dollars,  of  the  personal 
goods  of  Francis  McMahon. 

Tbe  defendants  having  pleaded  not  guilty,  and  the  case  being  brought 
to  trial,  Francis  McMabon,  the  owner  of  the  property  described  in  the 
indictment,  was  called  as  a  witness  on  the  part  *of  the  United  States, 
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to  prove  the  ownership  of  the  said  property,  and  that  it  had  been 


stolen  from  him,  in  June  1840,  in  his  passage  on  board  the  ship  Carroll  of 
Carrohon,  from  Liverpool  to  the  city  of  New  York ;  and  also,  to  prove 
facts  and  circumstances  tending  to  show  that  the  defendants  were  guilty  of 
tbe  said  offence ;  to  the  oompetenoy  of  which  witness,  as  to  either  of  the 
said  mntters,  the  counsel  for  the  defendants  objected,  on  the  ground,  that 
he  was  interested  in  the  event  of  the  suit ;  and  so  interested  that  he  would 
not  be  rendered  competent  by  any  release  to  be  executed  by  him.  And, 
thereupon,  the  judges  were  divided  in  opinion  upon  the  following  qneetions 
which  were  presenLed  for  their  decision.  1.  Whether  the  said  Francis 
McMahon,  the  owner  of  the  property  alleged  to  have  been  stolen,  was  a 
competent  witness  to  be  examined  on  the  part  of  the  United  States,  as  to  all 
tbe  matters  above  mentioned  ?  S.  If  not  competent  to  testify  as  to  tbe 
guilt  of  the  defendants,  whether  he  was  competent  to  prove  tbe  ownership 
of  the  property  deaonbed  in  the  indictment,  and  that  it  bad  been  taken  and 
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carried  away,  with  intent  to  steal  and  purloin  7  3.  If  not  competent  for 
both  or  either  of  the  above  purposeH,  withoat  having  released  bis  interest  in 
the  fine  to  be  imposed  on  the  defendants  in  case  of  their  conviction,  whether, 
Of  releasing  to  the  United  States  all  his  right  to  and  interest  in  sach  fine, 
his  eompetenoy  vonld  be  restored?  Which  said  points,  npon  which 
the  disagreement  baa  happened,  were  stated  above,  under  the  direction  of  the 
said  court,  at  the  request  of  the  counsel  for  the  parties  in  the  cause ;  and 
were  ordered  to  be  certified  unto  the  supreme  court  of  the  United  States, at 
the  next  session,  pursuant  to  the  act  in  such  case  made  and  provided. 

The  case  was  submitted  to  the  court,  without  ai^nmont,  on  the  part  of 
the  United  States,  by  Legari,  Attorney- General. 

N<uh,  of  counsel  for  the  defendant,  presented  a  printed  argument. 

1.  The  witness,  Francis  HcUabon,  the  owner  of  the  property  charged  to 
have  been  stolen,  was  not  a  competent  witness  *to  be  examined  on  r«... 
the  part  of  the  United  States,  in  this  cause.  The  indictment  is  I- 
founded  upon  the  loth  section  of  the  act  approved  April  SOth,  1790,  being 
the  act  for  the  punishment  of  certain  crimes  against  the  United  States. 
(1  U.  S.  Stat.  116.)  The  section  upon  which  the  indictment  is  fonnded, 
among  other  things,  declaret<,  that  "  if  any  person,  upon  the  high  seas,  shall 
take  and  carry  away,  with  an  intent  to  steal  or  purloin,  the  personal  goods 
of  another,  the  person  or  persons  so  offending,  their  counsellors,  aiders  and 
abettors,  knowing  of,  and  privy  to,  the  offence,  shall,  on  conviction,  be  fined 
not  exceeding  fourfold  the  valne  of  the  property  so  stolen  or  purloined  ;  the 
one  moiety  to  be  paid  to  the  owner  of  the  goods,  and  the  other  moiety  to 
be  informer  and  prosecutor."  In  this  case,  the  witness  is  both  the  owner  of 
the  goods  and  the  informer  and  prosecutor  ;  npon  the  conviction  of  the 
defendants,  the  whole  fine  against  them  must  be  paid  to  the  witness  direct, 
without  any  suit  or  further  proceedings  ;  the  court  have  no  power  to  dis- 
pose of  the  fine,  in  any  other  manner,  and  nothing  can  be  inflicted  upon  the 
defendants,  on  conviction,  by  way  of  sentence,  bat  the  fine  ;  as  whipping  is 
abolished  by  the  act  of  congress.  The  witness  is  directly  interested  in  the 
sentence,  the  temptation  to  false  swearing  is  great — immense  ;  and  increases 
just  in  proportion  to  the  difficulties  that  surround  the  case  to  detect  perjury. 

Sappose,  the  witness  shonld  swear  that  fifty  eagles  were  stolen  from  bis 
trunk,  then  the  sentence  might  award  him  two  hundred ;  should  he  swear 
that  one  hundred  were  stolen,  the  sentence  might  award  bim  fonr  hnndred  ; 
and  so  on  in  an  arithmetical  ratio  ;  while  his  testimony  could  be  confined 
within  the  bonnds  of  probability  or  possibility,  no  one  could  detect  the 
falsity  in  regard  to  the  number  of  pieces  stolen  ;  the  starting  point  is  in  the 
dark,  concealed  in  his  own  bosom  ;  perjury  could  not  be  detected  ;  he  might 
safely  allege  his  trunk  to  be  fall  of  gold,  and  no  one  be  able  to  testify  to  the 
contrary. 

Informers  are,  generally,  incompetent  witnesses,  where  they  are  to 
receive  any  portion  of  the  decree,  sentence  or  judgment,  without  the  neoes* 
sity  of  a  second  suit.  *Th6  Tkomaa  and  Senry,  1  Brock.  S74  ;  r^ann 
nay's  Vote,  !  Str.  316  ;  Bex  v.  Stone,  2  T^d,  Raym.  1645.  By  the  ™ 
common  law,  informers  who  are  entitled  nnder  the  statute  to  part  of  % 
penalty,  are  not  competent  witnesses.  1  Phil.  Evid.  12C  ;  2  Ibid.  IQd.  In 
the  present  case,  the  act  of  congress  does  not  intimate  that  the  informer  is 
IdPBT.— 8  12» 
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%  oompetent  witness  ;  witboat  the  aid  of  the  statnte,  the  informer  is  not  a 
oompeteot  witness ;  the  statute  can  receive  execution,  without  the  party 
seeking  to  recover  the  penalty  being  admitted  as  a  witness.     Salitbury  v. 
State  of  Connecticut,  6  Conn.  101. 

2.  The  witness,  Francis  McMahon,  was  not  competent  to  testify  or  prove 
the  ownership  of  the  property  described  in  the  indictment,  and  that  it  had 
been  taken  and  carried  away  with  intent  to  steal  or  purloin.  The  witness, 
if  sworn  in  the  cause  for  one  purpose,  in  chief,  becomes  a  general  witness 
for  all  purposes  ;  he  is  not  more  interested  in  any  one  part  of  the  contro- 
versy than  in  another ;  he  does  not  oome  within  the  rule  in  chancery,  that 
a  witness  may  be  examined  as  to  that  part  to  which  he  has  no  interest.  The 
witness  once  svorn  in  chief  beoomes  a  witness  generally.  Yarick  v.  Jack- 
son, and  authorities  there  cited,  '2  Wend.  166.  A  person  who  has  had  his 
name  forged  upon  an  instrument,  is  not  a  competent  witness  even  to  prove 
any  fact  besides  the  forgery  which  may  contribute  to  the  general  conolasion 
of  guilt ;  and  in  oase  of  a  person  whose  goods  have  been  stolen,  he  was  a 
competent  witness  at  the  common  law,  only  upon  the  ground,  that  the  civil 
remedy  was  merged  in  the  felony,  and  the  party  could  not  obtain  restitution 
of  stolen  goods  upon  conviction ;  this  was  only  to  be  obtained  upon  an 
appeal  of  felony.  The  statute  of  21  Hen.  YIII.,  o.  2,  gave  full  restitntion 
of  the  property  taken,  after  the  conviction  of  an  offender,  of  robbery.  The 
writ  of  restitution  was  to  be  granted  by  the  justices  of  the  assize  ;  and  at  the 
present  day,  it  seems,  that  if  the  prosecutor  has  been  guilty  of  any  gross 
neglect  in  his  duty  to  the  public,  in  bringing  the  offender  to  justice,  he  will 
not  be  entitled  to  tbe  benefit  of  the  writ  of  restitution.  1  Chit.  Crim.  Law, 
7,  817.    The  reason  that  a  person  is  a  competent  witness  at  the  common 
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*law,  to  prove  that  his  goods  have  been  stolen  by  the  defendant,  and 


'  on  such  testimony  to  convict  him,  was,  that  the  prosecutor  oonid 
obtain  nothing  by  the  conviction  of  tbe  defendant.  The  prosecutor  whose 
goods  have  been  stolen  has  been  made  a  competent  witness,  in  a  prosecution 
against  the  offender,  upon  whose  conviction  he  obtains  restitution  of  tbe 
gf>ods,  by  force  of  the  statutes  ;  the  statutes  have  made  tbe  prosecutor  a 
competent  witness  ;  he  is  not  such  witness,  without  the  aid  of  tbe  statutes, 
since  he  is  to  obtain  restitution  of  his  goods,  upon  conviction.  The  diffi- 
culty in  tbe  present  case,  in  regard  to  McMahon,  is,  that  no  statute  of  the 
United  States  has  made  bim  a  oompetent  witness ;  and  without  the  aid  of 
such  a  statute,  he  cannot  be  a  witness  by  tbe  common  law,  as  he  is  directly 
interested  in  the  sentecoe. 

8.  The  witness,  McMahon,  cannot  release  to  tbe  United  States  his  right 
to,  and  interest  in,  the  fine  to  be  imposed  upon  tbe  defendants,  in  case  of 
conviction  j  and  therefore,  his  competency  cannot  be  restored  or  created. 
The  United  States  are  not  authorized  by  law  to  take  suoh  a  release ;  the 
right  to  a  share  of  a  penalty,  or  the  whole  of  suoh  penalty,  cannot  be 
released  or  assigned.  Commonviealthv.  Hergetkeimer,  1  Ash.  416,  Nothing 
would  exist  to  release  or  assign,  at  the  time  of  making  the  same  ;  tbe  right 
has  not  then  accrued  ;  an  estate  cannot  be  granted  by  deed,  to  oommenoe 
in  fiUvro  ;  such  deed  is  void.  See  Co.  Litt.  26S.  The  party  may  release 
a  possibility  coupled  with  an  interest ;  bnt  a  naked  possibility  is  not  subject 
to  a  release.  See  tTocftson  v.  Waidron,  18  Wend.  17B. 
ISO 
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Stobt,  Justice^  deliverecl  the  opinion  of  tbe  court. — This  case  oomM 
before  na  upon  a  certificate  of  division  of  opinion  of  the  judges  of  the  cir- 
cuit conrt  of  the  Bouthern  district  of  New  Tork,  under  the  following  oircnm- 
etanoes : 

The  defendants,  William  Murphy  and  William  Morgan,  were  indicted, 
under  the  16th  section  of  the  act  inlitlcd,  "  an  act  for  the  punishment  of  cer- 
tain crimes  against  the  United  States,"  approved  on  the  30th  of  April  1790, 
for  taking  and  carrying  away,  with  an  intent  to  steal  and  purloin,  on  board 
of  aD  American  vessel,  on  tbe  high  seast,  one  hundred  and  two  gold  coins, 
called  ^sovereigns,  each  of  tbe  value  of  five  dollars,  of  tbe  personal  r«ona 
goods  of  Francis  McMabon.  The  defendants  having  pleaded  not  '- 
guilty,  and  tbe  case  buing  brought  lo  trial,  Francis  McMahon,  the  owner  of 
tbe  property  described  in  tbe  indictment,  was  called  as  a  witness  on  the  part 
of  the  TJnited  States,  to  prove  the  ownership  of  tbe  said  property,  and  that 
it  had  been  stolen  from  bim,  in  Juno  1 840,  in  bis  passage  on  board  the  ship 
Carroll  of  Carrotton,  from  Liverpool  to  the  city  of  New  York  ;  and  also 
to  prove  facts  and  oi  re  urn  stances  tending  to  show  that  tbe  defendants  were 
guilty  of  the  said  offence ;  to  the  competency  of  which  witness,  as  to  either 
of  the  said  matters,  the  coonscl  for  tbe  defendants  objected,  on  the  gronnd, 
that  be  was  interested  in  tbe  event  of  tbe  suit ;  and  so  interested  that  he 
would  not  be  rendered  competent  by  any  release  to  be  execnted  by  him. 
And  thereupon,  tbe  judges  were  divided  in  opinion  upon  the  following  ques- 
tions, which  were  presented  for  tbeir  decision.  1.  Whether  the  said  Francis 
McMahoD,  the  owner  of  the  property  alleged  to  have  been  stolen,  was  a 
competent  witness  to  be  examined  on  the  part  of  the  United  States,  as  to 
all  the  matters  above  mentioned  ?  2.  If  not  competent  to  testify  as  to  the 
guilt  of  tfae  defendants,  whether  be  was  competent  to  prove  the  ownership 
of  tbe  property  described  in  tbo  indictment  ;  and  that  it  had  been  taken 
and  carried  away,  with  intent  to  steal  and  purloin  ?  3.  If  not  competent 
for  both  or  either  of  tbe  above  purposes,  without  having  released  his  inter- 
est in  the  fine  to  be  imposed  on  the  defendants,  in  case  of  their  oonvio- 
tioD  ;  whether,  by  releasing  to  the  United  States,  all  bis  right  to  and  inter- 
est in  sucb  fine,  his  competency  would  be  restored  ? 

We  have  considered  these  questiona,  and  I  am  now  directed  to  deliver 
tbe  opinion  of  tbia  court  upon  them.  'Ilie  first  question  presents,  in  its  most 
general  form,  the  consideration  of  the  competency  of  McMahon,  tbe  owner 
of  the  goods  alleged  to  have  been  stolen  ;  and  it  must  be  admitted  to  involve 
no  small  difficulty,  whether  viewed  in  relation  to  principle  or  authority. 
The  act  of  congress  (act  of  30th  of  April  IT9U,  ch.  36,  §  16),  upon  which 
this  prosecution  is  founded,  provides,  "  that  if  any  person,  within  any  of  tbe 
places  under  the  sole  and  eiclusive  jurisdiction  'of  the  United  States,  rtn__ 
or  upon  the  high  seas,  shall  take  and  carry  away,  with  an  intent  to  ' 
steal  or  purloin,  tbe  personal  goods  of  another  ;  or  if  any  person  or  persons 
having  at  any  time  hereafter  the  charge  or  custody  of  any  arms,  ordnance, 
munitions,  Ao.,  belonging  to  the  United  States,  shall,  for  any  lucre  or  gain, 
or  wittingly,  advisedly,  and  of  purpose  to  hinder  or  impede  the  service  of  the 
United  States,  embezzle,  purloin  or  convey  away  any  of  the  said  arms,  ord- 
nance, mnnitioDS,  Ac,  the  person  or  persons  ao  offending,  tbeir  counsellors, 
Ac,  shall,  on  conviction,  be  fined  not  exceeding  the  fonrfold  value  of  the 
property  so  stolen,  embezsiled  or  purloined  ;  the  one  moiety  to  be  paid  to 
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the  owner  of  tlie  goods,  or  the  United  StateB,  aa  the  case  may  be,  and  tbe 
other  moiety  to  tbe  informer  and  prosecntoF ;  and  be  publicly  whipped,  not 
exceeding  thirty'nine  Btripea." 

It  ia  not  unimportant  to  observe,  in  tbo  constrnction  of  this  section  of 
the  act,  that  tbe  fine  is,  as  to  its  amoant,  purely  in  tbe  discretion  of  the 
conrt ;  that,  whatever  it  may  be,  it  rests  on  a  mere  contingency,  even  after 
conviction,  whether  it  will  ever  be  paid  or  not,  depending  upon  the  ability 
of  the  convict ;  and  that  if  the  fine  is  to  be  awarded  as  a  part  of  tbe  sen- 
tence of  tbe  court  upon  tbe  indictment  (as  it  seems  properly  to  be),  then  it 
iDuat  be  taken  to  bo  a  part  of  tbe  puuishmeDt,  in  furtherance  of  public  jns- 
tice,  rather  than  an  indemnity  or  compensation  to  the  owner,  since  it  may 
bear  no  proportion  to  bis  loss  or  injury.  Besides,  from  the  very  nature  of 
an  indictment,  and  the  sentence  thereon,  the  government  alone  has  the  right 
to  control  the  whole  proceedings  and  execation  of  the  sentence.  Even  after 
verdict,  the  government  may  not  choose  to  bring  the  party  np  for  sentence  ; 
and  if  sentence  is  pronounced,  and  the  fine  is  imposed,  the  owner  baa  no 
authority  to  interfere  in  tbe  collection  of  it,  any  more  than  the  informer  or 
prosecutor ;  and  the  fine,  therefore,  mast  be  deemed  receivable  solely  by 
the  government ;  and  then  it  is  distributable  by  the  government,  and  by  tbe 
government  only.  It  would,  indeed,  require  strong  language,  in  any  stat- 
ute, where  the  proceedings  were  by  indictment,  to  construe  that  indictment, 
or  the  sentence  thereon,  to  be  controllable  by  other  parties  who  might  have 
an  interest  in  or  under  the  sentence.  In  this  respect,  there  is  a  great  differ- 
ence between  an  information  or  action  qui  tarn,  where  a  part  of  the  penalty 
r  forfeiture  belongs  to  tbe  informer  *or  prosecutor,  and  an  indict- 
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ment,  tbe  conviction  upon  which  may  entitle  the  informer  or  prose- 


cutor to  a  part  of  the  penalty  or  forfeiture.  In  the  former  case,  tbe  informer 
or  prosecutor  may  not  be  a  good  witness ;  at  least,  not  unless  under  special 
circumstances  ;  in  tbe  latter  case,  he  may  be :  for  notwithstanding  a  con- 
victioQ  upon  the  indictment,  he  must  still  sue  for  the  penalty  or  forfeiture, 
by  action  or  information,  and  cannot  receive  it  under  tbe  sentence  npon 
the  indictment.  This  distinction  was  adverted  to  by  Mr.  Justice  Batlbt, 
in  delivering  the  opinion  of  the  court,  in  the  King  v.  WUiiamt,  9  Bam, 
is  Cres.  S4d,  upon  which  we  shall  have  occasion  to  comment  more  at  large 
hereafter. 

The  rules  as  to  the  competency  of  witnesses  in  criminal  cases  are  not, 
exactly  and  throughout,  the  same  in  America,  as  in  England,  although  in 
most  oases  tfaey  concur.  Thus,  for  example,  in  cases  of  forgery,  the  party 
whose  name  is  supposed  to  have  been  forged,  is  not  a  competent  witness  in 
England.  But  a  different  course  has  generally,  althongh,  perhaps,  not 
universally,  prevailed  in  America,  So,  the  owner  of  stolen  goods  has  been 
universally  admitted  as  a  competent  witness,  in  America,  at  least,  to  prove 
tbe  identity  of  bis  propeny  and  the  fact  of  the  theft,  if  not  to  prove  all 
other  factA,  althongh,  independently  of  the  statute  of  21  Hen.  VIII.,  c.  11,  - 
bis  competency  seems  to  have  been  a  matter  of  doubt  in  England.  The 
general  rule,  undoubtedly,  in,  in  criminal  cases  as  well  as  in  civil  oases,  that 
a  person  interested  in  the  event  of  the  ttuit  or  prosecntion,  is  not  a  competent 
witness.  But  there  are  many  exceptions,  which  are  as  old  as  the  rule  itself. 
Thus,  it  is  stated  by  Lord  Chief  Baron  Gilbebt,  as  a  clear  exception,  that 
where  a  statute  can  receive  no  execution,  unless  a  party  interested  be  ft  wit- 
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ness,  there  be  must  be  allowed  ;  for  tbe  statute  mtiitt  not  be  rendered 
ineffeotaal  b;  the  impossibiltty  of  proof.  Gilb.  on  Evid.  114  ;  1  Phil.  Evid. 
vh-  B>  S  '>  P-  ^^^  (edit.  1839  by  Coweo).  So,  cases  of  necessity,  where  do 
other  evidenoe  can  be  reasonably  expected,  have  been,  from  the  earliest 
period,  admitted  as  another  exception.  Thus,  for  example,  npon  indictments 
for  robbery,  the  person  robbed  is  constantly  admitted  as  a  competent  wit- 
ness, although  he  will  be  entitled  to  a  restitution  of  hia  goods,  upon  convio- 
tion  of  tbe  offender.  1  Phil.  Evid.  cb.  5,  |  6,  p.  120  (edit.  1689,  by  Cowen). 
So,  in  an  action  against  *tbe  bnndred,  by  the  party  robbed,  brought  ,^a,^ 
nnder  the  statnte  of  Winton,  be  is  admitted  as  a  competent  witness,  '■ 
tq  prove  the  robbery  and  the  amonnt  of  the  loss  ;  upon  tbe  ackowledgcd 
gronnd  that  it  is,  from  necessity,  in  default  of  other  proof.  2  Roll.  Abr,  6Bfl  ; 
1  Phil.  Evid.  ch.  5,  §  2,  p.  70  (edit,  isap,  by  Cowen).  Another  exception, 
quite  as  remarkable,  and  standing  npon  a  ground  applicable  to  tbe  present 
case,  is  that  of  a  person  who  is  to  receive  a  reward  for  or  upon  the  conTio- 
tion  of  the  offender  ;  for  he  is  aniversally  recognised  as  a  competent  witness, 
whether  the  reward  be  offered  by  the  public  or  by  private  persons.  The 
ground  of  this  exception  is  forcibly  stated  by  Mr.  Justice  Bati.st,  Id  the 
^nff  V.  Williams,  9  Barn.  A:  Crese.  549,  5&6,  where  he  says  :  "  Tbe  case  of 
reward  is  clear,  on  the  grounds  of  public  policy,  with  a  view  to  the  public 
interest ;  and  because  of  the  principle  npon  which  such  rewards  are  given. 
The  pnbttc  has  an  interest  in  the  suppression  of  crime  and  the  conviction  of 
guilty  criminals.  It  is  with  a  view  to  stir  up  greater  vigilance  in  apprehend- 
ing, that  rewards  are  given  ;  and  it  would  defeat  the  object  of  the  legis- 
lature, by  means  of  those  rewards,  to  narrow  the  means  of  conviction  and 
to  exclnde  testimony,  which  would  otherwise  he  admissible."  Another  excep- 
tion is,  in  cases  where,  although  the  statute  giving  the  party  or  the  informer 
a  part  of  the  penalty  or  forfeiture,  contains  no  direct  affirmation,  that  he 
sbali  nevertheless  be  a  competent  witness;  yet  the  court  will  infer  it  by 
implication,  from  the  language  of  the  statute  or  its  professed  objects.  Several 
oases  of  this  sort  are  collected  and  commented  upon,  by  Mr.  Justice  Bi.yi.kt, 
in  tbe  case  of  the  ^ing  v.  WiUianiB,  and  they  fully  support  the  excep- 
tion. Hr.  Phillips  also,  in  his  work  on  Evidence,  has  given  a  snmmary  of 
the  leading  decisions.  1  Phil.  Evid.  cb.  3,  §  7,  p.  125  (edit.  1839,  by  Cowen). 
Indeed,  Mr.  Justice  Batlbt  puts  the  exception,  founded  npon  statnte  pro- 
vinions,  npon  a  very  broad  and  comprehensive  ground,  which  is  fully  in 
point  in  the  present  case.  He  says,  "  where  it  ia  plain,  that  the  detection 
and  conviction  of  the  offender,  are  the  objects  of  the  legislature,  the  case 
will  be  within  the  exception  ;  and  the  person  benefited  by  the  conviction, 
will,  notwithstanding  his  interest,  be  competent."  And  in  the  very  case 
then  in  judgment,  which  was  a  case  for  a  forcible  entry  into  a  dwelling- 
house,  on   *the  statute  of  21  Jac.   I.,  C.  15,  where  the  prosecutor 


woold,  npon  conviction,  be  eutitled  to  judgment  of  restitution  of  the 
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prpmises,  he  wan  held  incompetent,  solely  because  (to  use  the  language  of 
the  learned  judge)  "  the  public  interest  will  still  have  the  protection  of  a 
common-taw  indictment  ;  and  there  ia  nothing  from  which  an  inference  oan 
he  drawn,  that  it  was  with  a  view  to  the  pnblic  interest,  and  not  for  the 
sake  of  the  benefit  of  the  party  grieved,  that  the  provision  for  restiti'tion 
was  introduced  into  the  statute."  Now,  every  word  of  this  passage  shon's, 
tbat  iti  the  ease  Aow  before  ns,  the  party  ought  to  be  held  competent.     No 
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common-law  indictment  will  lie  for  the  offence,  bat  only  tho  a'^Atnte  remedy, 
and  the  statute  in  obviously  drawn  with  a  view  to  the  public  interest,  and 
the  suppreasion  of  public  Crimea  ]  and  not  for  the  interest  of  the  party 
aggrieved,  since  the  fine  ie  in  the  discretion  of  the  coart,  and  may  be  purely 
nominal. 

Looking  to  the  objects  of  the  present  section,  the  promotion  of  public 
justice,  and  the  euppreseion  of  public  crimes,  in  which  the  government  have 
a  deep  interest ;  and  looking  to  the  ordinary  means  by  which  the  ends  can 
be  acoomplished  ;  it  is  difficult  not  to  perceive,  that  if  the  owner  of  the 
stolen  goods  be  incompetent,  it  will  be  found  utterly  impracticable,  in  most 
caseij  falling  within  the  purview  of  the  section,  to  procure  any  conviction, 
however  frequent,  or  however  flagrant,  may  be  the  offence,  llie  places  on 
land  where  the  offence  may  be  committed  are  suoh,  as  being  within  the 
exclusive  jurisdiction  of  the  TJnited  States,  contain  but  few  inhabitants,  or 
few  whose  residence  ia  not  transitory  and  changing.  Take  the  case  of  a 
lighthouse  establishment,  where  scarcely  any  other  inhabitants  are  found 
but  the  keeper  and  his  family  ;  if  he  and  his  wife  are  excluded  as  witnesses 
from  incompetency,  how  will  it  be  practicable  to  establish  the  identity  of 
the  property  stolen,  or  of  the  person  of  the  thief,  however  atrocions  and 
premeditated  may  be  the  circumstances  under  which  the  offence  is  com- 
mitted ?  It  may  be  in  the  night-time  ;  it  may  bo  in  the  broad  day,  even  by 
a  company  of  conspirators.  But  take  the  very  case  now  in  judgment,  that 
of  a  theft  committed  on  the  high  seas,  where  money  is  stolen  from  a  pas- 
senger or  an  officer  of  tbe  ship,  or  from  one  of  the  crew  ;  who  else  besides 
himself  can  he  expected  to  establiuh  tbe  ideutity  of  the  property,  or  the 
circumstances   of  the   theft  F    It  is   scarcely   possible,   that  it  conld  be 
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*done,  in  one  case  in  one  hundred.     Can  congress  reasonably  be  snp- 


'  posed,  in  cases  of  offences  committed  upon  the  high  seas,  thns  to  have 
intended  to  shut  out  all  the  ordinary  means  and  ordinary  proofs  of  the 
offence  ;  and  thus  to  have  given  new  encouragement,  and  new  motives  to 
theft,  and  embeKzlement  and  plunderage?  We  think  not.  Upon  all  the 
grounds  of  exception  already  stated  ;  upon  the  ground  of  necessity,  and  of 
public  policy,  and  of  attaining  the  manifest  objects  of  the  atatnte,  and  the 
ends  of  justice  ;  we  think  that  the  witness  was  admissible,  for  all  the  par- 
poses  staled  in  the  first  question. 

This  decision  is  not  new  in  America.  On  the  contrary,  tbe  doctrine  has 
been  recognised,  at  least  to  an  equal  extent,  in  Connecticut  and  Massacha- 
setts.  In  the  case  of  Salisbury  v.  State  of  GonneciicMt,  6  Conn.  101,  the 
judges  of  the  supreme  court  of  that  state  held,  that  the  owner  of  goods 
stolen  was  a  competent  witness  for  all  the  matters  in  issue,  upon  an  indict- 
ment  for  the  theft ;  although  the  statute  declared  that  the  thief,  apon  being 
convicted,  should  forfeit  and  pay  treble  the  value  of  the  property  stolen  to 
the  owner  tbcreof.  It  is  true,  that  one  main  ground  of  this  decision,  by  a 
majority  of  tbe  judges,  was,  that  there  must  be  another  action,  qui  tarn,  by 
tbe  owner,  to  enforce  the  forfeiture.  But  the  same  judges  held,  that  in 
such  an  action  qui  tarn,  brought  by  the  owner,  he  would  be  a  competent 
witness  to  prove  the  loss  and  identity  of  his  property,  for  the  like  reasons  as, 
under  the  statute  of  Winton,  tbe  party  robbed  is  admitted.  In  the  Com- 
monweaith  v.  Moviton,  9  Mass.  80,  upon  an  indictment  for  theft,  it  was  held, 
that  the  owner  of  the  goods  was  a  competent  witness  as  to  all  the  facts  hi 
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the  cue  ;  notwithetandiDg  the  witneee  would,  by  the  statute,  upon  the  con- 
viotioD  of  the  offender,  be  entitled  to  restitntion  of  his  Koods  ;  and,  if  thej 
were  not  restored,  to  satiafaction  oat  of  the  fntnre  eaniingB  of  the  oonvict, 
and  to  recompense  ont  of  the  coanty  treaenry  for  his  labor  and  expense  in 
the  prosecution.  Upon  that  oooaaion,  the  oonrt  said,  that  when  (ander  a 
former  statate)  the  party  from  whom  goods  were  stolen  was,  by  law,  entitled 
to  treble  the  valne,  he  was  always  received  as  a  oompetent  witnras  as  to  all 
pertinent  facts. 

As  to  the  second  and  third  questions,  ihey  do  not  require  any  particular 
examination,  after  what  has  been  already  stated.  We  have  only  to  say, 
that  if  we  had  not  been  of  opinion,  upon  the  *firBt  question,  that  the  r^ij 
witness  was  a  general  witness,  we  should  have  entertained  do  doubt,  *■ 
that  be  was  a  competent  witness  for  the  purposes  stated  in  the  seoond  queo- 
tion,  upon  the  ground  of  necessity,  and  the  analogy  to  the  case  of  the  party 
robbed  under  the  statute  of  Winton.  And  as  to  the  third  question,  we 
should  have  no  doubt,  that  if  the  witness  had  such  an  interest  in  the  fine  as 
would  have  rendered  him  incompetent,  his  competency  might  have  been 
restored  by  a  release.  If,  as  the  argument  for  the  defendant  seems  to 
assume,  the  release  is  of  a  mere  possibility,  no  release  would  be  necesssary  ; 
for  a  possibility  of  interest  is  no  objection  to  the  competency  of  a  witness. 
If  it  is,  on  the  other  hand,  a  fixed  interest  in  the  event  of  the  prosecution, 
then  it  is  clearly  releasable. 

Upon  the  whole,  we  are  of  opinion,  that  all  the  questions  ought  to  be 
answered  in  the  affirmative.  But  at  the  same  time,  we  desire  to  say,  that 
although  a  competent  witness,  the  credibility  of  his  testimony  is  a  matter 
for  the  consideration  of  the  jury,  under  all  the  weight  of  circumstances 
conneoted  with  the  case,  and  his  intereat  in  the  resulL  We  shall  direct  a 
certificate  to  be  sent  to  the  circuit  oonrt  of  (he  soathem  district  of  New 
York,  accordingly. 


*Cbiblb8  F.  Hozbt,  Plaintiff  in  error,  v.  Wiluam  Buohasas,       [*S1S 
Defendant  in  error. 

Fraud.— TUU  to  wtatit. 

An  •ction  wu  bnnigbt  In  tha  dronit  oonrt  of  Loaldank,  igtlnit  the  ihariff  of  V«w  (Mmau,  to 
recorar  the  Ttloa  of  s  itMinboat  uld  by  the  ihartlT,  aadar  an  euantion,  u  the  propertj  of 
WilklEuon,  ODC  of  the  defecdanU  la  the  eieoation,  Bachauan,  the  plaintiff,  alleging  titat  the 
Bleambont  wu  hla  property ;  the  defendant,  in  bis  ■niver,  alleged  that  the  tale  of  the  ateam- 
boat  bj'  Wllklnion  to  Bnchtnan  vaa  fraadulant ;  and  that  It  was  made  to  defraod  the  credltora 
of  Wllklnaon.  Before  tbe  Jnry  wae  sworn,  the  court,  on  the  notion  of  the  eonnael  for  the 
plalDtiff,  itruok  oat  ill  that  part  of  the  defandant'i  aniwer  which  allef^  fraud  Id  the  aile  from 
Wilkinson  to  Buchanan :  ffltd,  that  tbsrs  was  error  In  thil  order  of  tbe  ooart, 

Bj  the  ad  of  coogreH,  relating  to  the  enrolment  of  ihips  and  venels,  it  la  not  required,  to  make 
a  Ull  of  ule  of  a  vcaael  Talid,  that  it  ihall  be  enrolled  In  the  ouitom.hoata  ;  the  enrolmeot 
seem*  not  to  be  QecMurj,  bj  the  law,  to  make  the  title  valid,  but  to  entitle  the  reeeal  to  tb« 
ebaractar  and  priTilegei  of  an  American  tosmL' 

■Tbe  eondBaot  la  onljprimd  /wicertdeiKa  of  ownanhip.    The  F.  W.  Jofaasoa,  18  Lef 
Int.  M. 
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Hozej  *.  BBchanfttl.' 

A.  UU  of  uit  of  a  Teu«1,  accompanied  b;  poBBesaion,  doe*  not  constitate  ■  good  title  in  law ; 

fDah  an  hutrnmtnt,  bo  itccompanied,  ia  primd  foot  evidaoM  of  ^ht ;  bat  In  order  to  oon- 

ttitata  ■  foil  right,  under  (be  bill  of  Mle,  the  tnngfer  should  be  him&fidt,  end  (or  a  ralaable 


EssoB  to  the  Dietriot  Cottrt  for  the  Eastern  District  of  Loaisiana.  This 
waa  a  writ  of  error  brought  by  C.  P.  Hozey,  to  reverse  a  judgment  obtained 
against  him  by  William  Bucbanan,  in  the  oircait  ooart  of  the  United  States 
for  the  eastern  district  of  Louisiana. 

The  original  snit  was  broaght  by  Buchanan,  by  petition,  filed  in  court, 
in  which  he  alleged,  in  substance,  that  be  vas  the  sole  owner  of  tbe  steam- 
boat called  tbe  VaRhville,  of  the  valae  of  $12,000,  when  she  was  illegally 
and  wrongfully  seized  and  sold  as  the  property  of  William  Wilkinaon,  by 
tbe  defendant,  Hozey,  tbe  sheriff  of  the  partsb  and  city  of  New  Orleans. 
He  alleged,  that  he  had  previously  purchased  all  Wilkinson's  interest  in 
the  boat,  which  was  small,  namely,  one-fifth  part ;  that  he  had  thereby 
become  the  sole  owner,  and  that  Wilkinson  had  no  interest  io  tbe  boat,  at 
the  time  of  her  seizure  ;  and  that  he  so  notified  said  sheriff,  who  neverthe- 
•«i«l  '*^*  proceeded  to  advertise  and  'sell  her,  at  a  great  sacrifice,  and  to 
^  the  damage  of  the  petitioner  (12,000,  for  which  he  prayed  judgment. 

In  his  answer  and  defence  to  tbis  petition,  Hozey  denied  that  Buchanan 
ever  had  any  interest  in  said  boat.  He  alleged,  that  she  belonged  to  Wil- 
liam Wilkinson,  and  that  he,  in  hia  official  capacity  as  sheriff,  having  in  his 
bands  an  execution  of  fieri  faciat  from  one  of  the  courts  of  Louisiana,  in 
favor  of  8.  W,  Oakey  &  Company  u.  C.  McCantle  Jb  Company,  or  Cullen 
HcCantle  aud  William  Wilkinson,  did  seize  and  sell  said  boat,  in  virtue  of 
said  execution,  as  he  was  hound  to  do,  she  being  then  at  New  Orleans,  and 
belonging  to  said  Wilkinson,  one  of  tbe  defendants  in  said  execution.  He 
alleged,  that  Buobanan  was  in  New  Orleans,  when  the  boat  was  advertised 
and  sold,  and  took  none  of  those  steps  allowed  by  law  to  eHtablish  his  alleged 
right  to  ber,  or  to  prevent  the  sale  ;  and  insisted,  that  he  had,  therefore, 
lost  all  claim  on  the  respondent.  He  further  alleged,  that  if  any  sale  had 
been  made  by  Wilkinson  to  Buchanan,  it  was  not  made  with  the  formalities 
of  law,  but  was  fraudulent,  and  made  with  intent  to  hinder  and  defrand 
tbe  creditors  of  Wilkinson. 

Both  tbe  petitioner  and  respondent  united  in  tbe  prayer  that  the  case 
may  be  tried  by  a  jury.  It  was  so  tried  ;  and  a  verdict  was  rendered  in 
favor  of  the  plaintiff  for  $8600  ;  and  tbe  court  thereupon  gave  judgment  for 
the  amount  of  the  verdiut,  and  costs  of  suit. 

Before  the  cause  came  od  for  trial,  the  counsel  for  the  plaintiff  moved 
tbe  court  to  strike  out  all  that  part  of  the  defendant's  answer  which  alleged 
fraud  in  the  sale  of  the  steamboat  by  Wilkinson  to  the  plaintiff.  This  was 
opposed  by  the  oonneel  for  the  defendant.  It  was  ordered  by  the  court, 
that  tbe  same  should  be  stricken  out,  to  which  order  tbe  defendant 
excepted. 

On  the  trial  of  the  cause,  the  counsel  for  the  defendant  moved  the  court 
to  instruct  the  jnry  that,  by  tbe  act  of  congress,  bills  of  sale  of  ships  and 
vessels,  to  be  valid,  must  be  enrolled  in  the  custom-house  ;  and  as  the  bill 
of  sale  on  which  the  plaintiff  relied,  was  admitted  not  to  have  been  enrolled, 
the  same  oonld  not  be  considcrod  as  legal  title  :  but  the  court  refused  so  to 
charge  tbe  jury,  saying  to  the  jury,  that  a  bill  of  sale,  accompanied  by  pos- 
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Beesion,  oonstituted  a  good  title  in  law.     The  coaosel  for  the  defeodant 
excepted  to  this  opiuion. 

'Judgment  having  been  rendered  on  the  verdict,  the  defendant  c«g,» 
pToeecated  this  writ  of  error.  '■ 

The  case  waa  submitted  to  the  coart,  on  printed  arguments,  by  Coxe,  for 
the  plaintiff  in  error ;  and  liy  Crittenden,  for  the  defendant. 

Coxe,  for  the  plaintiff,  contended,  that  the  ruling  of  the  conrt,  as  Stated 
in  the  exceptions,  was  erroncona  ;  and  the  defendant  waa  thereby  precluded 
from  making  a  valid  defence  to  the  action, 

Crittenden  urged,  for  the  defendant  in  error,  that  neither  of  the  excep- 
tions presented  any  suRicieDt  ground  for  the  reversal  of  the  judgment,  which 
had  been  rendered  in  favor  of  the  plaintiff,  in  the  circuit  court. 

McLban,  Justice,  delivered  the  opinion  of  the  court. — This  is  a  writ  of 
errcr  from  the  circuit  court  for  the  eastern  district  of  LouieiaDa.  Id  the 
circuit  court,  Buchanan  (lommeuced  an  action  against  Hosey,  for  the 
recovery  of  the  damages  he  had  sustained  by  the  seizure  and  Bale  of  his 
steamboat  Nashville,  by  Hozey,  as  sheriff  of  the  parish  of  Orleans.  The 
boat  was  alleged  to  be  of  the  value  of  (12,000.  Hozey,  in  his  answer,  denied 
that  Buchanan  ever  had  any  interest  in  the  eteamboat.  lliat  having 
received,  as  sheriff,  a  writ  oi fieri  facias,  issued  on  a  judgment  in  favor  of 
Oakey  &  Company  v.  Cullen  McCantle  and  Wilkinson,  the  last  of  whom 
owned  the  said  steamboat  ;  and  it  being  within  the  parish  of  Orleans  ;  he 
levied  npon  and  sold  it  at  public  auction,  in  conformity  to  law,  as  he  was 
bound  to  do.  That  Buchanan  knew  of  the  levy  and  sale,  being  then  in 
New  Orleans,  but  took  no  steps  to  arrest  the  proceedings,  whereby  he  has 
lost  his  right,  if. he  ever  had  any.  And  he  alleges,  that  if  any  sale  of  the 
boat  was  made  by  Wilkinson  to  Buclianan,  it  was  not  done  with  the  formal- 
ities required  by  law.  And  that  the  sale,  if  made,  was  fraudulent  and  void, 
as  it  was  made  to  defraud  the  creditors  of  Wilkinson,  The  cause  waa  sub- 
mitted to  a  jury,  and  they  found  for  the  'plaintiff  of  the  sum  of  T*axa 
tSSOO.     On  this  verdict,  a  judgment  was  rendered.  '■ 

Before  the  jury  were  sworn,  the  counsel  for  Buchanan  moved  the  conrt 
to  strike  out  all  that  part  of  the  defendant's  answer  which  alleged  fraud  in 
the  sale  from  WilkiuHon  to  the  plaintiff,  which  the  court  directed  to  be  done. 
And  the  counsel  for  the  defendant  moved  the  court  to  instruct  the  jury, 
that  by  the  act  of  congress,  bills  of  sale  of  ships  and  vessels,  to  be  valid, 
muBt  be  enrolled  in  the  custom-house  ;  but  the  court  refused  so  to  instmct 
the  jury  ;  and  charged  them,  that  a  bill  of  sale,  accompanied  by  possession, 
constituted  a  good  title  in  law.  Exceptions  where  taken  to  these  rnlings  of 
the  conrt. 

Evidence  was  given  before  the  jury,  written  and  parol,  conducing  to 
show  the  prior  ownership  of  the  boat,  for  what  she  had  been  sold,  her 
employment,  the  sale  to  Buchanan  by  Wilkinson,  and  the  circumstances 
connected  with  it. 

The  plaintiff  in  error  insiBtK  on  a  reversal  of  the  judgment  fn  two 
grounds.  1.  The  striking  out  of  the  answer  the  allegation  of  fraud.  2.  The 
invalidity  of  the  bill  of  sale,  it  not  having  been  enrolled  as  required  by  the 
act  of  congress. 
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The  ftll^pition  of  fraad  id  the  answer,  in  the  sale  from  WUhiDBon  to  the 
plaintiff  below,  was  a  most  material  allegation.  If  established,  it  consti- 
tated  a  good  defence  to  the  action.  On  what  groand  this  was  atrioheD 
from  the  answer,  by  the  court,  is  not  perceived,  and  cannot  well  be  imag- 
ined. No  authority  has  been  shown  in  the  Loaisiana  law,  for  such  a  pro- 
ceeding ;  and  it  is  believed,  that  none  exists.  It  would  be  as  novel  as  it 
would  seem  to  be  unjust,  to  strike  out  of  the  answer,  on  the  motion  of  the 
plaintiff,  that  which  constitutes  a  good  defence,  and  on  which  the  defend- 
ant may  chiefly  rely.  And  this  was  done,  too,  before  the  cause  was  snb- 
mitted  to  the  jury,  and  conseqaently,  before  the  evidence  was  heard.  If 
the  answer  were  defective  in  sotting  up  incompatible  grounds  of  defence, 
and  on  this  acooant  was  liable  to  objection  as  a  plea  that  is  multifarions  ; 
still  it  would  not  seem  to  be  the  right  of  the  plaintiff  to  suggest  how  the 
answer  sball  be  amended.  The  answer  in  this  case,  however,  does  not  seem 
to  have  been  liable  to  this  exception.  By  art.  419  of  the  Code  of  Practice, 
it  *i8  said,  "After  issue  joined,  the  plaintiff  may,  with  leave  of  the 
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court,  amend  his  petition  ;  provided  he  does  not  alter  the  substance 


of  bis  demand,  by  making  it  different  from  the  one  originally  brought." 
And  in  art.  420,  "The  defendant  may  also  amend  his  answer,  subject  to  the 
same  rules,  and  add  to  it  new  exceptions  ;  provided  tbat  they  be  not  of  the 
dilatory  kind.  After  answering  on  the  merits,  dilatory  exceptions  shall  not 
be  raised  by  way  of  amendment,  nnless  with  the  consent  of  the  plaintiff." 
By  art,  421,  "  When  one  of  the  parties  has  amended,  either  his  petiton  or  his 
answer,  the  other  party  has  the  right  of  answering  the  amendment ;  bnt  it 
roust  be  done  immediately,  unless  the  amendment  he  of  such  nature  as  to 
induce  the  court  to  grant  further  time  for  answering  the  same."  The 
defendant  may  set  up  facts  different  from  those  alleged  by  the  plaintifF ; 
and  these  are  considered  as  denied  by  the  plaintiff,  without  replication  or 
rejoinder.  Art.  328-9.  By  art.  2£97  of  the  Louisiana  Code,  it  is  declared 
tbat,  "  Whatever  may  be  the  vices  of  the  thing  sold  on  execution,  they  do 
not  give  rise  to  the  redhibitory  action  ;  bnt  the  rale  may  be  set  aside  in  the 
case  of  fraud,  and  declared  null  in  oases  of  nnllity."  And  in  the  following 
article,  that  "  the  sale  on  execution  transfers  the  property  of  the  thing  to 
the  purchaser  as  completely  as  if  the  owner  had  sold  it  himself  j  but  it 
transfers  only  the  rights  of  the  debtor,  each  as  they  are."  To  this  effect  is 
the  case  of  TTiompaon  v.  Roffers,  4  La.  9  ;  a  Mart.  SV  ;  10  Ibid.  222.  Inde- 
pendently of  the  above  authorities,  which  are  full  and  explicit,  no  doubt 
could  exist  as  to  the  right  of  the  defendant  to  set  out  in  his  answer  his 
gi-oands  of  defence,  and  impeach  the  sale  of  the  steamboat  from  Wilkinson 
to  the  plaintiff  below,  for  fraud,  or  on  any  other  ground.  But  the  allega- 
tion of  fraud  having  been  stricken  from  the  answer,  by  the  order  of  the 
court,  the  defendant,  of  oonrse,  could  not  introduce  evidence  to  prove  it 
This  waa  an  error  of  the  court,  which  we  feel  onrselves  called  npon  to 
correct. 

The  circuit  conrt  did  not  err  in  refusing  the  first  part  of  the  second  in- 
Btruction,  "  tbat  by  the  act  of  congress,  bills  of  sale  of  ships  and  vessels,  to 
be  valid,  must  be  enrolled  in  the  custom  house  ;  and  as  the  bill  of  sale,  on 
which  the  plaintiff  relies,  is  admitted  not  to  have  been  enrolled,  the  same 
•"anl  '""""'*  ^°  considered  *as  a  legal  title."  The  enrolment  seems  not 
'     -I  to  be  necessary  by  the  acts  of  congress,  to  make  the  title  valid,  bnt 
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to  untitle  the  veusel  to  the  charncter  and  privileges  of  an  American  vessel. 
T  Johns.  308.  But  the  charge  that  "a  bill  of  sale,  accompanied  by  posses 
sion,  constituted  a  good  title  in  law,"  is  liable  to  objection.  That  snob  an  in- 
strument, couneoted  with  the  poeaetsion,  ii  primd  facie  evidence  of  right, 
may  be  admitted.  But  id  view  of  the  evidence  in  the  case,  there  shoald 
have  been  the  qualification,  that  the  transfer  was  b&tid  Jide,  and  for  a  valu- 
able consideration.  Upon  the  whole,  the  judgment  of  the  circuit  court  is 
reversed,  and  the  cause  is  remanded  to  that  ooart  for  further  proceedings. 

Judgment  reversed. 

•ROBKKT    MiLHOR,    JoHN    TbOMPSOB,  DaVID    PffTBEKIN    and    LbTI    p,QQ* 

WooDBDBr,  Secretary  of    the  Treasury,  OoniplainaDts  and  *- 
Appellants,  v.  Geobob  W.  Mstz,  Appellees. 

H.  woa  discharged  bj  tbe  InMlrent  l>wi  of  FeuiiaflTUiU,  after  biTlng  n»ds,  ■ooonUng  to  the 
requirementi  of  the  Itw,  id  uaignment  of  "  all  hie  estate,  property  and  effeoCa,  tor  the  benaSt 
of  his  oradilora ;"  after  bis  diacharge,  he  preeeoted  a  petition  to  oongteu  for  a  oompeoMtion 
For  extra  lerTices  performed  by  him  as  Daited  Stataa  ganger,  before  hia  petition  for  his  di«- 
charge  by  Ibe  insolvent  Isir.  As  ganger,  he  had  receivcQ  (be  salary  alioned  by  law  ;  bat  the 
aerricee  for  which  compenasiion  was  naked,  were  performed  in  addition  to  thoae  of  gauger,  by 
regauging  wines,  which  had  become  necessary  by  an  act  of  coDgreas,  reducing  the  dntiea 
charged  upon  tbem  ;  congreia  paased  an  act,  gixing  him  a  anm  of  money  for  those  eitra  Mr- 
Tioes;  BM,  that  the  aslignee,  under  the  insolTeal  laws,  was  entitled  to  receive  from  the 
treaanry  of  the  United  States,  the  amount  so  allowed.  Comegya  *.  Vawe,  1  Pet.  ISA ;  United 
States  IF.  Hacdaniel,  1  lbi±  1 ;  United  Sutes  tr.  Flilebrowo,  Ibid.  bO  ;  Emerwn  *.  Hall,  IS 
Ibid.  iOS,  cited.  > 

Appkaj.  from  the  Circuit  Court  of  the  Distriot  of  Columbia  and  county 
of  Washington.  The  appellants,  Hiinor  and  Thompson,  were,  during  the 
years  leSfl  and  1837,  United  Stalt^s  gangers  for  the  port  of  Philadelphia, 
and  as  such  received  the  full  compensation  allowed  by  law  for  that  period. 
The  duties  having  been  rendered  unnsually  laborious  during  the  year,  by 
the  operation  of  the  act  of  July  4th,  1830,  red uoing  the  duties  on  wines, 
under  which  they  were  required  to  regange  them  ;  they  appealed  to  con- 
gress for  extra  compensation,  to  the  amount  of  their  full  ordinary  fees  for 
these  additional  services.  Their  memorial  to  congress  was  presented  in 
January  1838  ;  and  in  May  1840,  an  act  was  passed  for  their  relief,  by 
which  the  sum  of  "12757.23,  being  the  amount  of  fees  due  to  them  for  extra 
servicuK  as  gangers  in  the  port  of  Philadelphia,  after  the  passage  of  the 
act  of  4th  July  183d,  reducing  the  duty  on  wines."  George  W.  Metz  made 
no  claim  before  congress,  as  the  assignee  of  Robert  Milnor. 

In  December  1838,  the  appellant,  Kobert  Milnor,  applied,  at  ru.. 
'Philadelphia,  for  the  benefit  of  the  insolvent  laws  of  Pennsylvania  ;  I- 
and  he  was  discharged  in  January  IB39,  having  ejceouted  the  usual  assign- 
ment for  the  benefit  of  his  creditors.  The  appellee,  tieoi^e  W.  Metz,  was 
duly  qualified,  and  became  the  sole  assignee.  After  the  act  of  1840  had 
passed,  he  applied  at  the  treasury  department,  claiming  the  amount  of  the 
sum  allowed  by  the  same  to  Robert  Milnor,  being  one- half  of  the  whole  sum 
allowed ;  the  other  portion  belonging  to  John  Thompson.     This  application 

*a.r.  Marsr*.  Wbi(*,MHaw.  SlTj  Pbelps *.  HoOooald,  UV  D.  a  808. 
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TAB  rejected  ;  and  this  suit  was  instituted   against  the  appellants.     The 
court  made  a  decree  in  favor  of  the  appellee  ;  and  the  appellant,  Robert 
Milnor,  prosecuted  this  appeaL 

The  case  was  argued  by  Clement  Coxe,  for  the  appellant ;  and  by  Brad- 
ley, for  the  appellee. 

Coixe  contended  : — 1.  That  there  was  no  purpose  of  Milnor  to  make  the 
dedication  claimed  ;  and  that  his  purpose,  either  way,  is  immaterial,  as 
the  insolvent  law  determines,  without  reference  to  it,  what  shall,  and  what 
shall  not,  be  included  in  the  assignment.  2.  That  the  insolvent,  at  the  time 
of  bis  assignment,  had  no  such  interest  in  the  claim  upon  congress  aa  could 
pass  by  that  instrument.  3,  That  congress  had  the  right  to  model  their 
relief  at  pleaijure,  and  having  granted  it  to  Milnor,  and  not  to  his  assignee, 
the  latter  is  without  relief  by  the  present  suit. 

Although,  in  the  schedule  of  property  annexed  to  the  petition  of  Robert 
Milnor,  for  the  benefit  of  the  insolvent  laws  of  Pennsylvania,  a  claim  on 
congress  is  stated  ;  this  does  not  preclude  the  denial  of  the  right  of  the 
assignee.  It  is  the  assignment  which  gives  the  right,  if  any  was  given. 
3  Petersd.  486.  The  act  of  congress  limits  the  salaries  of  gangers  to  #1S00  ; 
and  thus  it  is  obvions,  that  Milnor  and  Thompson  had  not  a  teintilla  of 
legal  right  to  further  compensation  from  the  IJnited  States.  A  claim  of 
this  kind,  being  one  for  a  gratuity,  a  benefaction,  cannot  be  passed  under 
the  assignment.  Ii  must  be  an  actual  interest,  not  an  expectancy. 
,  .  *If  the  assignee  of  Milnor  had  any  right,  it  should  have  been  pre- 
-l  Bented  to  congress.  The  power  of  the  legislature  over  the  matter 
was  complete.  They  have  given  the  sum  allowed  to  Robert  Milnor  ;  and 
the  circuit  oi.urt  had  no  power  to  alter  the  donation.  Tbe  secretary  of  the 
treasury  rejected  the  application  of  the  assignee,  and  his  decision  was  con- 
clusive.    Cited,  Decatur  v.  Fauldinff,  U  Pet.  497. 

Bradley,  for  the  appellee,  insisted,  that  the  claim  by  tbe  appellee,  aa 
assignee  of  Robert  Milnor,  to  the  portion  of  tbe  sum  allowed  by  congress  to 
Robert  Milnor,  was  valid  ;  and  that  the  claim  had  passed  to  the  assignee, 
under  the  assignment.  The  appellant  claimed  from  congress  a  compensation 
for  extra  services  performed  by  him  for  the  United  States,  before  he  took  the 
benefit  of  the  insolvent  laws  of  Pennsylvania,  and  the  claim  was  allowed. 
There  was  a  subsisting  equity  in  favor  of  the  petitioners.  It  was  such  a 
claim  as,  although  a  suit  could  not  be  instituted  for  its  recovery,  in  an  action 
by  the  United  States,  against  the  petitioners,  it  would  have  been  matter  of 
set-off.  United  3tat6»  v.  FiUebrovsn,  1  Pet.  28  ;  United  States  v.  Ripley, 
Ihid,  26.  The  principle  of  law  which  may  be  derived  from  these  oases  is, 
thai  if  any  one  shall  perform  services  at  tbe  instance  or  request  of  the  gov- 
ernment of  the  United  States,  he  is  entitled  to  compensation.  The  right  to 
compensation  is  property  belonging  to  the  party  who  has  done  the  services, 
and  as  such  belongs  to  the  creditors  of  the  insolvent.  The  principles  which 
are  in  question  in  this  case,  were  settled  by  the  court  in  the  case  of  Comegy$ 
V.  Vasee,  1  Pet.  IftS.  It  was  held,  in  that  case,  that  it  was  immaterial  who 
presented  tbe  claim.     The  money  recovered  belonged  to  the  assignee. 

Coxe  denied,  that  any  legal  claim  existed  on  the  United  States  for  com- 
pensation.    The  salary  of  the  gaugers  was  fixed  by  law,  and  whatever  else 
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they  obtained  was  &  gratuity.     He  cited  IS  Pt't.  409,  as  io  all  reapeots  aos- 
tainiog  the  claiias  of  the  appellant.     The  decision  of  the  conrt  in  the  case 
Comegya  v.  •  Vatte,  was  given  on  the  terms  of  the  Spanish  treaty,  p,.. . 
which  folly  aathorized  the  claim  of  the  assignee.  L    ** 

Catroh,  Justice,  delivered  the  opinion  of  the  conrt. — The  qaestton  in 
this  cause  is,  whether  a  claim  on  the  United  States  passed  hy  an  assign- 
ment, made  by  Milnor,  an  insolvent,  by  force  of  an  act  of  Pennsylvania, 
where  the  insolvent  resided,  and  where  the  assignment  took  place.  The 
application  was  made  to  the  court  of  common  pleas  of  Philadelphia  oonnty, 
24th  December  1838.  According  to  the  requirements  of  the  insolvent  act, 
there  was  presented,  "  a  statement  of  all  the  estate,  effects  and  property  of 
the  petitioner,  wheresoever  situate,  and  of  whatsoever  kind."  He  says, 
"  yonr  petitioner  has  no  property  of  any  kind,  except  the  following  olaini, 
viz:  A  claim  on  the  government  of  the  United  States  for  about  t3TT4.50." 
Assignees  were  appointed  by  the  court,  to  whom  the  following  assignment 
was  made. 

Know  all  men,  by  these  presents,  that  I,  Robert  Milnor,  the  above- 
named  petitioner,  have  assigned,  transferred  and  set  over,  and  by  thestt 
presents  do  assign,  transfer  and  set  over,  unto  George  W.  Metz  and  AaroD 
Boss,  their  heirs  and  assigns,  all  ray  estate,  property  and  effeots  wbatso- 
ever,  to,  for  and  upon  the  uses,  trusts  and  purposes  designated  by  the  act 
entitled  "an  act  relating  to  insolvent  debtorB,"  passed  the  16th  day  of  June 
A.  D.  1686.     Witness  my  band  and  seal,  this  11th  day  of  January,  a.  d. 

1830.  ROBBBT  MiLHOB.     [li.  S.] 

Ross  refused  to  serve,  and  was  dischai^ed  by  the  oourt,  leaving  Mets 
the  sole  trustee.     On  the  same  day,  Milnor  was  discharged. 

Od  the  2d  of  May  1840,  congress  passed  an  act  for  the  lelief  of  Robert 
Milnor  and  John  Thompson,  ordering  the  secretary  of  the  treasury  to  pay 
to  them  12757.23,  "  being  the  amount  *of  fees  equitably  due  to  said  . 
Milnor  and  Thompson  for  extra  services  rendered  by  them  as  gaugers  '- 
at  the  port  of  Philadelphia,  after  the  passage  of  the  act  of  the  4th  of  July 
1836,  reducing  the  duties  on  wines,  then  in  custom-stores  in  said  port,  and 
commencing  with  the  provisions  of  said  act."  Several  petitions  had  been 
presented  on  the  subject ;  the  first  in  February  1838  ;  the  claim  was  pend- 
ing before  congress,  when  the  assignment  was  made,  and  the  insolvent  dis- 
charged. He  claimed  the  money  as  then  due  from  the  United  States,  and 
the  act  of  congress  admits  the  fact.  Nevertheless,  the  answer  iniiistH,  "  that 
the  remuneration  was  asked  as  a  boon,  and  respondent  has  understood  and 
believes,  was  advocated  and  granted  as  a  gratuity." 

It  is  admitted,  that  Milnor  was  entitled,  separately,  to  one-half  of  the 
money  ordered  to  be  paid  by  the  act  of  congress,  and  Thompson  to  the 
other  half.  Milnor  applied  to  the  treasury  for  one-half  of  the  money,  as 
did  Metz,  tfae  trustee.  The  department  refused  to  examine  the  equities  of 
tbe  parties,  or  look  beyond  the  act  of  congress.  Metz  filed  his  bill,  enjoin- 
ing Milnor  from  receiving  the  money  ;  and  had  a  decree  for  a  perpetaa) 
injunction. 

The  case  relied  on  to  sustain  the  assumption  that  the  money  awarded  by 
coagreu  was  a  gratuity,  is  that  of  i&nerson  v,  Salt,  13  Pet.  409.     It  was 
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this  ;  EmersoD,  Chew  and  Lotrain  libelled  a  slave  ship,  and  caueed  her  to 
be  oondemned,  and  claimed  half  the  proceeds  of  the  ship  and  cai^o,  vhiefa 
WKH  awarded  to  them  below  ;  but  the  decree  was  reversed  by  this  court,  on 
the  ground  that  Emerson,  Chew  and  Lorrain,  as  surveyor,  collector  and 
naval  officer  of  the  port  of  New  Orleans,  had  no  right  aa  captors  ;  and  that 
they  stood  on  the  footing  of  an  officer  who  made  a  military  seizure.  Emer- 
son died  ;  and  in  1831,  congress  passed  an  act  bestowing  on  his  legal 
representatives,  and  on  Chew  and  Lorrain,  the  one-half  of  the  condemnation 
money.  Hall,  as  a  creditor  of  Emerson,  filed  his  petition  in  the  probate 
court  at  New  Orleans,  against  Byrne,  the  curator  of  the  heirs  of  Emerson, 
for  payment  of  his  debt  out  of  the  moneys  received  under  the  act  of 
congress.  The  probate  court  and  the  supreme  court  of  Louisiana,  on 
appeal,  gave  judgment  for  Hall ;  and  on  *a  writ  of  error  prosecuted 
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to  this  conrt,  the  judgment  was  reversed,  on  the  ground  that  the  act 


of  congress  gave  the  money  to  Emerson's  heirs,  as  a  gratuity  ;  because  of 
the  meritorious  conduct  of  their  father.  Say  the  court,  "He  acted  under 
no  law,  nor  by  virtue  of  any  authority  ;  his  acts  imposed  no  obligation,  either 
in  law  or  equity,  on  the  government.  Had  he  been  sued  for  a  debt  due  to 
it,  he  could  not  have  set  up  these  services,  either  as  an  equitable  or  legal 
set-off."  They  are  declared  to  be  like  those,  where  an  individual,  by  timely 
exertion,  saves  the  public  property  from  destruntion  by  fire ;  or  where  a 
pension  is  given  to  heirs,  for  military  services  of  the  anoestor. 

The  services  performed  by  Milnor  were  at  the  instance  of  the  govern- 
ment, and  necessary  to  execute  the  act  of  isae.  But  being  a  second 
measurement,  do  express  law  or  regulation  of  the  treasury  department  fixed 
the  fees  ;  and  the  demand  was  rejected  by  the  accounting  officers,  because 
they  had  no  discretion  to  go  beyond  the  law,  or  an  express  regulation 
founded  on  it.  The  equity  of  the  claim  was  free  from  doubt.  The  gangers 
only  received  fees  for  specific  services,  actually  performed,  and  could  not 
receive  double  compensation  ;  and  in  this  respect  the  equity  was  more 
promini'nt  than  in  MacdanieCa  Case,  t  Pet.  1,  Maodaniel  was  a  regular 
cleric  in  the  navy  department,  and  received  a  salary.  He  was  ordered  by 
his  superiors  to  perform,  and  did  perform,  the  extra  duties  of  paying  (I)  the 
navy  pensioners  ;  (2)  the  privateer  pensioners  ;  and  (3)  to  act  as  agent  for 
navy  disbursements.  So  that  all  his  time  may  have  been  devoted  to  this 
extra  service ;  and  none  to  the  regular  office  duties  of  clerk.  Because  of 
his  regular  salary,  the  accounting  officer  refused  to  allow  additional  compensa- 
tion. To  cover  bis  claim  for  this,  Macdaniel  had  retained  (980,  and  was 
sued  for  it  by  the  United  Slates.  The  defendant's  claim  was  allowed  as  an 
equitable  set-off.  The  case  of  Mllebrown,  1  Pet.  60,  is  to  the  same  effect. 
Those  cases  have  been  constantly  followed,  where  services  had  been  per- 
formed, at  the  instance  of  the  government,  for  which  by  the  strict  rules  of 
accounting  no  credit  could  be  given  by  the  treasury. 

The  ground  that  the  government  was  the  debtor,  and  the  claim  rested 
,   on  its  discretion  ;  or  in  other  words,  that  it  was  as  uncertain  *as  the 


*227J 


pleasure  of  congress ;  and  until  the  act  of  1840  was  passod,  no  claim 


existed  against  the  United  States,  which  could  be  judicially  recognised  as 
"property  or  effects,"  of  the  insolvent,  WQ  think  is  decided  to  the  contrary, 
by  this  court,  in  Comegyi  v,  Vasse,  1  Pet.  196.  Vasse  assigned  under  the 
bankrupt  law  of  1800.  He  bad  been  an  underwriter  on  polices  of  inauranoa 
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on  vessela  seized  aud  condemned  by  the  government  of  Spain.  The  owner 
bad  abandoned  for  a  total  loss,  wliich  the  insurer  bad  paid  ;  and  was  tbe 
BQCceesor  to  the  rights  of  the  aBsnred.  The  sentenoee  of  tbe  Spanish  prize 
courts  were  ooncloaive  as  to  the  right  to  the  things  condemned  ;  and  no 
claim  existed  on  part  of  the  insurer,  that  did  not  depend  on  the  discretion 
and  pleaaure  of  the  Spanish  government.  The  equity  was  ae  remote,  to  say 
tbe  least  of  it,  in  that  case  as  in  the  one  before  na.  By  tbe  treaty  of  1818, 
Spain  stipulated  with  this  government  to  pay  t6,000,000  in  full  discharge 
of  the  unlawful  seizures ;  leaving  the  United  States  to  distribute  the 
indemnity.  VasHe  bad  awarded  to  him  (8646.  Comegya  was  the  surviving 
assignee  of  tbe  bankrupt.  Yasse  instituted  suit  against  him,  to  try  the  right 
to  the  money.  This  court  held,  that  although  tbe  illegal  sentences  of  tbe 
Spanish  prize  courts  were  irreversible,  the  party  had  not  lost  all  right  to 
justice,  or  claim,  upon  principles  of  international  law,  to  remuneration  ;  that 
he  bad  a  right  both  to  the  justice  of  his  own  and  the  foreign  sovereign  ;  and 
that  this  right  passed  by  the  general  assignment  of  tbe  bankrupt.  The 
treaty  in  that  case  (as  the  act  of  congress  in  this)  operated  on  a  pre-existing 
claim  on  a  government.  It  follows,  if  tbe  doctrine  of  donation  did  not 
apply  in  that  case,  neither  can  it  in  this. 

Had  a  similar  claim  on  the  part  of  Milnor  existed  against  an  individual, 
instead  of  the  government,  then  there  can  be  no  doubt,  he  oonid  have 
recovered  by  snit ;  or  it  would  have  been  the  subject  of  set-off ;  or  could 
have  been  assigned.  So,  it  would  have  passed  to  his  administrator,  in  case 
of  death.  As  the  government  was  equally  bound  to  do  itsdebtor  jnatioe,  in 
a  different  mode,  with  an  individual,  we  think  no  sound  distinction  exists 
in  the  two  oases ;  and  therefore,  order  the  decree  to  be  affirmed. 

Decree  affirmed. 


^XThitbd  Statbb,  Appellants,  v.  Heirs  of  Geobob  v.  F.  Ola.bkb       [*338 
and  Heirs  of  Geobqb  Ateikbon,  Appellees. 

Florida  land-olaime. 

A  gr%at  of  1B,000  acres,  hj  tbe  Spanish  gorernor  of  East  Florida,  in  oonsideration  of  important 
Berricee  parfomied  on  behalf  of  the  goTemment  of  Spala,  lo  George  AtltitiBon,  con&nned  l>j 
the  supreme  court. 

Bj  the  eighth  artiole  of  tbe  riorida  treat;,  do  grants  of  land,  made  afler  ibe  Mth  of  Jannsij 
1818,  were  valid ;  nor  coeld  ■  Burrej  be  Tslid  on  lauds  other  than  those  sathoriied  bj  the 
grant ;  still  the  power  to  snrroj,  in  eonfonnlt;  to  tbe  ooncesxions,  existed  np  to  the  change  of 
flags. 

Spain  bad  the  power  to  make  grants  founded  oo  anj  consideration,  and  inb^ect  to  anj  restrlo- 
tiODS,  within  her  dominions ;  if  s  grant  was  biediDg  on  that  gaTemment,  it  is  so  on  the  United 
Slates,  the  nioeeieat  of  Speia.  All  the  prante  of  land  made  bj  the  tawfal  authorities  of  the 
king  of  Spsin,  before  the  S4th  of  Januarj  1818,  were,  b;  the  treat;,  ratifled  and  confirmed  to 
the  nwnera  of  tbe  iHodi.  Arredondo'a  Ceee,  6  Pet  1M ;  Percbcman'B  Caee,  1  Ibid.  01 ;  and 
Sibbald's  Case,  10  Ibid.  831,  died. 

The  grant  lo  Atkinaou  wa«  for  tbe  land  be  mentioned  in  his  petition,  or  for  anj  other  laodt  that 
were  vacant ;  three  aurTcys  were  made  of  lands  within  tbe  qnanUtj  granted,  not  at  the  place 
•peoiBll;  menUoned  in  the  grant,  but  at  other  pUees ;  Held,  that  these  rarTeTi  were  nlid, 
notwitbstsnding  that  thej  were  made  at  different  places. 

Apfsal  from  the  Superior  Court  of  East  Florida.    This  was  an  appeal 
from  the  deoree  of  the  superior  court  of  £ast  Florida,  confirming  the 
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claims  of  the  hfirs  of  Clarke  and  AtkinsoD  to  16,000  acres  of  land,  under  the 
acts  for  the  aiijuRtmcitt  of  land-cliiims  in  Florida.  Tbe  claim  was  founded 
on  a  petition  oL  George  Atkinson,  merchant,  of  Fernandina,  dated  October 
8th,  1816  ;  and  a  decree  of  Governor  Coppinger  thereon,  dated  October  20th, 
1B16.  The  petition  Htated  many  servicee  rendered  to  government,  and  bene- 
fits conferred  on  the  province  ;  and  prayed  that  his  excellency  would  be 
pleased  "  to  grant  him,  in  property,  fifteen  thousand  acres  of  land  in  Cedar 
Swamp,  and  on  tbe  west  of  tbu  lake  named  Upper  Little  Lake."  The 
governor's  decree  stated,  that,  in  consideration  of  the  merits  cited,  he 
granted  him,  in  property,  the  lands  he  solicited  in  the  petition  ;  and  that 
^  .  the  surveyor-general  would  run  them  for  bim,  in  *the  places  he 
■I  mentioned,  or  in  others  that  were  vacant,  and  of  equal  convenience 
to  tbe  party. 

The  originals  of  the  petition  and  decree  were  not  produced  in  evidence, 
neither  are  they  to  be  found  in  the  archives  at  St.  Augustine.  A  certified 
copy,  under  the  hand  of  Tomas  de  Aguilar,  secretary  of  the  government 
(whose  handwriting  was  proved),  stated  to  be  faithfully  drawn  from  the 
original  in  his  ofiicc,  was  alone  offered  ;  and  was  objected  to  on  the  part  of 
the  appellants.     The  objection  was  overruled. 

There  were  also  produced  four  several  plats  and  certificates  of  survey, 
made  by  George  J.  F.  Clarke,  surveyor-general,  for  Geoi^e  Atkinson. 
1.  Dated  20th  January  1818,  for  4000  acres  of  land,  northwardly  of  Dunn's 
creek,  which  runs  from  Dunn's  lake  to  the  river  St.  John's,  and  above  the 
crossing-place  of  said  creek.  2.  Dated  12tb  March  1818,  for  3000  acres  of 
land,  on  the  middle  arm  of  Haw  creek,  which  empties  itself  into  Dunn's  lake, 
toward  the  east.  J.  Dated  lilst  March  1818,  for  2000  acres  of  land,  in  the 
place  called  Dnpon's  hammock,  south-easterly  of  Bowlegs'  prairie,  and  south- 
westwardly  of  Paynestown.  4.  Dated  24tb  January  1818,  for  dOOO  acres, 
on  Darcey's  creek,  and  entending  from  tbe  natural  bridge  of  Santa  Fe,  on 
the  road  called  Ray's  trail. 

Tbe  petition  to  the  court  in  this  case  was  filed  on  the  22d  day  of  May 
1829,  in  the  name  of  George  J.  F.  Clarke,  for  himself,  and  the  heirs  and 
legal  representatives  of  Qeorge  Atkinson,  deceased,  and  set  forth  the  grant ; 
and  that  the  claim  of  Atkinson  had  been  filed  before  the  land  board  of  East 
Florida,  who  rejected  the  same,  but  did  not  report  it  forged  or  antedated  ; 

and  that  he  had  legal  right,  under  the  said  George  Atkinson,  to acres, 

parcel  of  tbe  said  land. 

On  the  21st  May  1830,  the  district-attorney  filed  his  answer,  which, 
inter  alia,  stated,  that  "  the  petitioner  had  not  shown  whether  or  not  the 
said  George  Atkinson  died  intestate,  or  who  were  the  legal  heirs  of  the  said 
George  Atkinson,  whether  they  are  minors  or  otherwise,  if  any  such  there 
were  ;  nor,  indeed,  had  he  expressly  alleged  thai  the  said  George  Atkinson 
left  any  legal  heirs  or  representatives,  or  that  any  such  now  existed  ;  nnr  had 
•eim  ***  *Bhown  any  title  in  himself  to  the  said  tract  of  land,  or  any  part 
'  thereof ;  nor  bad  he  stated  or  set  forth  in  his  petition  any  bargain, 
sale,  deed  or  deeds  of  conveyance  from  the  said  George  Atkinson,  in  bis 
lifetime,  or  from  any  of  the  snid  legal  representatives  of  the  said  George 
Atkinson,  since  hts  death,  to  the  said  petitioner,  to  all  or  any  part  of  ^e 
uid  lands,  or  in  what  right  he  claimed,  whether  by  gift,  descent,  devise, 
conveyance  or  otherwise  ;  and  respondent  relied  upon  the  aforesaid  defeoU 
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in  the  petition  or  bill  of  oomplaint,  as  matter  of  defenofl  on  the  hearing  of 
this  cause," 

Clarke  having  died,  his  heirs,  on  the  ISth  day  of  Jnly  1840,  filed  a  peti- 
tion to  revive  the  suit,  which  was  ordered  accordingly,  on  the  10th  of  Jnly 
1840  ;  and  the  cause  oame  on  to  be  heard  on  the  20th  day  of  the  same 
month.  The  oonnsel  for  the  claimantH  then  moved  the  conrt  that  the  cause 
might  also  proceed  in  the  name  of  Philip  R.  Yonnge  and  Mary  Tonnge,  his 
wife ;  Samuel  Humphries  and  Letitia  Hurapbries,  his  wife  ;  Jane  Gains, 
widow  of  Dr.  Joseph  Gains  ;  and  Letitia  Atkinson  ;  heirs  and  legal  repre- 
sentatives of  George  Atkinson  ;  and  with  the  assent  of  the  attorney  of  the 
United  States,  it  was  ordered  accordingly. 

No  deed  or  conveyance,  nor  evidence  of  any  kind,  was  offered,  to  show 
that  either  Clarke  or  his  heirs  had  any  interest  whatever  ip  the  lands.  After 
hearing  testimony,  the  court  made  a  decree  in  favor  of  the  claimants,  from 
which  the  present  appeal  was  taken. 

The  case  was  argued  by  Legari,  Attorney -General,  for  the  United  States. 
For  the  United  States,  it  was  contended,  that  the  decree  ought  to  he  reversed, 
on  the  following  grounds :  1.  That  there  ie  no  evidence  that  Clarke,  or  his 
heirs,  had  any  interest  in  the  lands  ;  and  the  petition,  so  far  as  regards  them, 
ought  to  have  been  dismissed.  2.  That  the  time  limited  by  the  acts  of  con- 
gress, for  the  commencement  of  the  proceedings  in  court,  having  expired, 
before  the  heirs  of  Atkinson  were  made  parties,  the  conrt  had  no  jnrisdio- 
tion  as  to  the  validity  of  the  grant,  so  far  as  they  weve  concerned.  3,  That 
there  was  no  sufGcient  evidence  that  the  said  alleged  grant  or  concession 
was  ever  made  by  Governor  Coppinger.  '4.  That  Governor  Coppinger  i^a-. 
had  no  authority  to  make  such  a  grant,  fi.  That  the  description  of  *■ 
the  lands,  in  the  said  alleged  grant,  was  too  vague  to  be  the  foundation  of  a 
valid  survey.  6.  That  there  was  no  authority  in  the  said  alleged  grant  to 
aurvey  four  different  tracts  of  land.  No  counsel  appeared  for  the  appel- 
lees. 

Ca-tbon,  Justice,  delivered  the  opinion  of  the  court. — In  1816,  George 
Atkinson  set  forth  to  the  governor  of  East  Florida,  various  important 
services,  through  a  series  of  years,  performed  in  behalf  of  the  government^ 
and  also  many  losses  ;  in  consideration  of  which,  he  solicited  a  grant  in 
property  of  16,000  acres  of  land,  in  Cedar  swamp,  and  on  the  west  of  Upper 
Little  Lake.  The  governor  granted  the  lands  in  property ;  and  added, 
"  consequently,  the  surveyor  general  will  run  them  for  him  in  the  places  he 
mentions,  or  in  others  that  are  vacant  and  of  eqnal  convenience  to  the 
party." 

Two  places  were  designated  where  the  lands  were  to  lie,  by  the  petition. 
They  were  surveyed  in  four  places  :  the  first  survey  for  4000  acres,  near 
Dunn's  creek ;  the  second,  for  3000  acres  on  Haw  creek ;  the  third,  for 
aOOO  acres  in  Dupon's  hammock  ;  and  6000  acres  on  Daroey's  creek.  One 
bears  date  the  20th  of  January  1818  ;  and  the  other  three  in  March  of  that 
year.  None  of  them  are  on  the  lands  solicited  in  the  petition.  The  court 
below  affirmed  the  surveys  ;  and  If  this  court  concurs  io  the  decree,  the 
Unit  d  States  will  be  bound  to  issue  patents  for  the  four  tracto.  That  the 
complainants  are  entitled  to  the  lands  in  two  surveys,  at  the  places  described 
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in  the  petition,  u  not  questioned  ;  the  difficulty  is,  oonid  the  IntereBted 
party  elect  to  abandon  his  first  locations,  and  then  multiply  the  traots? 

By  the  8th  article  of  the  Florida  treaty,  no  grants  made  after  the  24th  of 
January  1818,  were  valid  ;  nor  could  a  survey  be  valid  on  lands  other  than 
those  authorized  by  the  grant ;  still,  the  power  to  survey  in  conformity  to 
the  concession  existed  np  to  the  change  of  flags.  That  Spain  had  the  power 
*23Sl  ^°  ^^^^  grants,  founded  on  any  'consideration,  and  subject  to  any 
-'  restrictions,  within  her  discretion,  is  a  settled  question.  If  the  act  was 
binding  on  that  govennnent,  so  it  is  on  this,  as  the  successor  of  Spain.  All 
the  grants  of  lands,  made  by  the  lawful  authorities  of  the  king  of  Spain, 
before  the  24th  of  January  1818,  w«re,  by  the  treaty,  ratified  and  confirmed 
to  the  owners  of  the  lands.  Such  is  the  oonstruction  given  to  the  eighth 
article,  by  this  court,  in  Arredotido'a  Case,  6  Pet.  706,  and  in  Pereheman'a 
Ca$e,  7  Ibid.  6 1  ;  that  is,  imperfect  titles  were  equally  binding  on  this 
government,  after  the  cession,  as  they  had  been  on  the  Spanish  government 
before.  The  grant  to  Atkinson  was  for  the  lands  he  mentioned,  or  for  any 
other  lands  that  were  vacant ;  and  the  surveyor-general  was  espeoiallr 
directed  to  lay  them  off  in  either  way ;  the  grant  giving  him  an  nnrestrioted 
discretion  over  the  entire  vacant  lands  of  the  provinoe,  to  satisfy  the  highly 
meritorious  claim  of  the  petitioner ;  for  however  doubtful  the  merits  of 
many  claims  may  have  been,  as  presented  to  us,  of  the  justice  of  this  there 
can  be  no  question  ;  it  had  in  it  peculiar  equities,  and  therefore,  the  party 
had  conceded  to  him  peculiar  privileges  in  selecting  the  lands.  The  official 
and  well-defined  duties  of  the  surveyor-general  are  set  forth  in  Stauon't 
Cox,  and  need  not  be  repeated.  He  was  acting  for  the  government,  when 
making  the  survey,  and  bound  to  protect  the  public  domain,  within  the  re- 
strictions imposed  by  the  governor's  decree ;  he  did  not  exceed  the  decree, 
by  going  to  other  places  than  those  pointed  out  in  the  petition  ;  and  thero- 
fore,  did  not  exceed  his  authority,  unless  it  was  in  making  more  surveys 
than  two.  This  point  was  seltled  is  SibbcUd'a  Case,  10  Pet.  321.  His  was 
a  milt-grant  for  five  miles  square,  on  Trout  creek  ;  and  in  the  event  that 
situation  would  not  permit  the  quantity  of  10,000  acres,  he  asked,  and  had 
granted  to  him,  an  equivalent  of  the  deficiency,  not  at  a  particular  place, 
bnt  generally.  In  1819,  a  tract  of  10,000  acres  was  surveyed  at  Trout  creek. 
In  February  18'20,  another  of  4000  acres  was  surveyed  thirty  miles  off  at 
Tumbull's  swamp  ;  and  the  remaining  2000  acres  at  Bowleg's  hammock, 
some  thirty  miles  in  a  different  direction.  It  was  proved,  that  no  more  than 
10,000  acres  could  be  had  at  Trout  creek,  because  of  interfering  elder  claims, 
and  injury  to  third  persons.  The  court  adjudged,  in  effect,  that  the  equiva- 
^       ,  lent  referred  to  quantity  rather  than  form  "of  survey ;  and  that 

'  '  the  6000  acres  deficient,  could  be  surveyed  on  any  vacant  lands  in  the 
province,  and  in  several  surreys  ;  the  only  authority  for  doing  so,  was  that 
an  equivalent  was  decreed  in  case  of  deficiency.  The  last  two  surveys  were 
confirmed,  on  the  precise  ground,  that,  as  to  the  equivalent,  the  party  was 
not  restricted  to  any  particular  spot,  nor  to  any  form  or  number  of  surveys ; 
and  therefore,  might  elect  any  vacant  lands,  and  at  different  places.  Sib- 
bald's  was  a  weaker  case  than  tiie  present,  the  words  of  the  grant  being  less 
explicit ;  the  prinoiples  presented  being  precisely  the  same  in  both,  we  can- 
not reverse  the  decree  below,  without  overrnling  the  former  decision,  to 
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wfaioh  the  court  below  was  boand  to  coDform.    We,  therefore,  order  the 
deoree  to  bo  affirmed. 

Decree  affirmed. 

*Th6  31&T0B  and  Aldebuen  of  the  Citt  of  Mobilb,  PlaintifiFs      [*234 

in  error,  v.  Miguel  D.  Eslava,  Defendant  in  error. 

Land-tides  in  Alabama. 

A  lot  of  gKittnd,  part  of  tbe  ground  on  which  Fort  Charlotta  hid  been  erected.  Id  the  city  of 
Kubile,  before  the  lerritor;  wu  acquired  from  Spain  bj  tbe  United  States,  had  been  sold 
noder  an  set  of  congress  of  181S ;  tbe  lot  had  tieen  laid  oni  according  to  a  plan,  bj  which  a 
street,  called  Water  street,  was  ran  along  the  niar|jn  of  Hobile  river ;  and  the  street  wai 
utended  over  part  of  tbe  site  of  Fort  Charlotte ;  tbe  lot  was  situated  west  of  Water  street 
but  when  sold  bj  the  Uniled  States,  iu  eastern  line  was  below  high-water  mark  of  tbe  rirer. 
The  purchaser  of  this  lot  improved  the  lot  Ijing  io  froni  of  it,  east  of  Water  street,  haviog 
filled  it  up,  at  a  hear)  expense,  thus  reclaiming  it  from  the  rirer,  which  at  high-water  had 
covered  it ;  when  the  lot  caiit  of  Water  street  was  purchased,  the  purchaser  could  not  pass 
along  the  street,  except  with  the  sid  of  loga  and  other  timber.  Water  street  woa.  In  1828, 
filled  up,  at  the  cost  of  the  citj  of  Uobile ;  taxes  and  assessiDents  for  making  side-walks  along 
Water  street,  were  paid  to  tbe  citj'  of  Mobiio,  by  the  owner  of  the  lot ;  the  city  had  brought 
suit  for  taxes,  and  had  advertised  the  lot  for  Rale,  aa  tbe  property  of  a  tenant  under  the  pur- 
cbaser  of  the  lot.  On  tbe  2eth  of  Usy  1S24,  congress  passed  an  act,  which  declared,  in  the 
Brst  section,  that  all  the  riglit  and  claim  of  the  Duit^d  States  to  the  lots  known  as  the  Hoepita) 
and  Bakehouse  lots,  contniuing  about  three  fourths  of  in  acre  of  land,  in  tbe  stateof  Alabama, 
and  all  the  right  and  claim  of  the  United  Slates  to  all  tbe  lots  not  sold  or  confirmed  to  Individ. 
uala,  either  by  that  or  any  former  act,  and  to  which  no  equitable  title  existed,  in  favor  of  any 
individual,  under  that  or  any  other  act,  betn-een  high-water  mark  and  tbe  channel  of  the  riw, 
and  between  ChuruL  street  and  Korth  iluundary  street,  in  front  of  the  city  of  Hobile,  should  be 
Tested  in  the  corporation  of  the  city  of  llobile,  for  tbe  use  of  the  city  for  ever.  The  second 
section  provided,  "  that  all  the  right  and  claim  of  the  United  States  to  so  many  of  tbe  lots 
east  of  the  Water  street,  and  between  Church  street  and  North  Boundary  street,  now  known  as 
water  lots,  as  are  situated  between  the  channel  of  the  river  and  the  front  of  the  lots,  known 
under  the  Bpanlsb  government  as  water  lots,  in  tbe  said  city  of  Uobiie,  whereon  improvements 
bate  been  made,  be  and  the  same  arc  hereby  vested  in  the  several  proprietors  and  occupants 
of  each  of  the  lots  heretofore  TronUng  ou  the  river  Mobile,"  &c.  The  city  of  Uobiie  clsimed 
rroir  the  defendant  in  error  the  lot  held  by  him,  under  the  purchase  from  the  United  States, 
and  the  improvements  before  described  ;  asserting  that  the  same  was  vested  in  tbe  city,  by 
the  Qrit  section  of  the  act  of  1824  :  Held,  that  under  tbe  provisions  of  the  seoond  section  of  the 
aet,  the  defendant  in  error,  claimiug  under  the  purchase  made  under  the  act  of  1818,  and  under 
the  act  of  1824,  was  entitled  to  tbe  lot. 

The  riglit  relinquished  by  tbe  United  States  was,  to  tbe  water  lota,  "  lying  east  of  Water  street 
and  between  Chuch  street  and  North  Boundary  street,  now  known  ss  water  lots,  as  are  situated 
between  the  channel  of  the  river  and  the  front  of  the  lots,  known  under  the  Spanish  gorern- 
ment  as  water  lots,  in  the  said  city  of  Mobile,  whereon  Improvements  have  been  made." 
The  improvements  referred  to  the  water  and  "not  to  the  front  loia  ;  a  reasonable  con-  r,__. 
structionof  the  act  requires  the  improvements  to  have  been  made  or  owned  by  the  pro-  '^  ^^ 
prietor  of  the  front  lot,  at  the  time  of  the  passage  of  tbe  act ;  being  proprietor  of  the  front 
lot,  and  having  improved  tbe  water  lot  oppoaite  and  east  of  Water  street,  constituted  die  con- 
dition on  which  the- right  under  the  statute  vest«d.' 

Ebbob  to  the  Supreme  Court  of  Alabama.  The  plaintiffs  in  error  iusti- 
tnted  an  action,  called,  in  tlie  language  of  the  laws  of  Alabama,  "  a  plea  of 
trespass  to  try  titles,"  against  Miguel  D.  Eslava,  the  purpose'  of  which  was 
the  recovery  of  possossion,  and  damages  for  tlio  detention,  uf  a  certain  lot 
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of  ground,  in  the  city  of  Mobile,  bounded  north  by  ground  in  the  poispi- 
iiion  of  Thomas  Terry,  east  by  Commerce  street,  south  by  Church  street, 
west  by  Water  street  ;   and    extending  from  the   east   side  of  Commerce 
street  to  the  channel  of  the  river. 

The  cauao  was  tried  in  the  circuit  court,  in  November  1837,  and  a  judg- 
ment on  the  verdict  of  a  jury  was  rendered  for  the  defendant.  The  plain- 
tiffs took  a  bill  of  esoeptions  to  the  charge  of  the  coart,  and  afterwards, 
prosecuted  a  writ  of  error  to  the  supreme  court  of  Alabama  ;  where  the 
judgment  of  the  circuit  court  nan  affirmed.  The  plaintiffs  took  out  this 
writ  of  error  to  the  supreme  court  of  the  United  States. 

The  bill  of  esoeptions  stated,  that  the  lot  in  controversy  was  held  by  the 
defendant,  under  the  following  circumstances  :  By  an  act  of  congress, 
passed  in  J81B,  the  lot  of  ground  whereon  Fort  Charlotte,  in  the  town  of 
Mobile,  had  been  situated,  was  directed  to  be  surveyed  and  laid  off  into  lots, 
with  suitable  streets  and  avyniies,  conforming  as  near  as  may  be  to  the 
original  plan  of  the  town  ;  and  the  lots  thus  laid  off  were  directed  to  be 
sold,  ander  the  authority  of  the  president  of  the  United  States.  The  lots 
were  surveyed  and  laid  off,  and  were  afterwards  sold.  By  an  origins!  plan 
of  the  town,  a  street  known  as  Water  street  was  run  on  the  margin  of 
Mobile  river,  continuous  with  and  fronting  the  same.  This  street  was  run 
on  part  of  the  site  of  Fort  Charlotte,  where  the  lots  are  laid  out ;  another 
street,  known  as  Church  street,  was  laid  off  on  the  site  of  the  fort.  The  lots 
were  sold  by  the  United  Stales,  agreeable  to  the  plan  ;  no  lota  were  laid  off, 
and  none  were  sold  by  the  United  States,  east  of  Water  street.  Under  the 
Spanish  government,  and  while  the  United  States  held  possession  of  Fort 
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Charlotte,  there  was  an  open  nDobstrncted  *space  from  higb-water 
mark  on  the  river  to  the  channel,  except  a  wharf  used  for  the  com- 
merce of  the  fort, 

I'lie  lot  in  dispute  was  situated  on  the  east  side  of  Water  street,  directly 
opposite  to  the  lot  sold  by  the  United  States,  part  of  the  site  of  the  fort, 
within  the  open  space  between  high  and  low-water  mark,  and  part  of  it 
within  the  boundary  of  the  picket  fence  that  formerly  surrounded  the  fort. 
After  the  purchase  of  the  lots  laid  out  on  the  site  of  Fort  Charlotte,  by  "  the 
lot  company,"  a  survey  was  made  by  the  company,  and  a  larger  quantity  of 
ground  was  included  in  the  survey.  The  defendant  held  un<ler  a  purchase 
from  the  lot  company.  There  is  a  regular  oceanic  tide  in  the  river  Mobile, 
the  ebb  and  flow  of  which  is  about  eighteen  inches.  In  1622,  Water  street 
and  the  lot  in  dispute  were  between  high  and  low-water  mark.  The  city  of 
Mobile,  at  the  cost  of  the  city,  filled  up  Water  street  to  some  extent,  and 
OOuGued  the  water  at  high-lidc  to  the  eastern  edge  of  Water  street.  No  evid- 
ence was  offered  to  prove  the  lots  in  front  of  Fort  Charlotte  were  known  under 
the  Spanish  government  as  water  lots,  on  which  improvements  had  been  made. 
The  plaintiffs,  in  the  circuit  coart,  claimed  title  under  the  act  of  con- 
gress of  20th  May  1B24,  entitled  "an  act  granting  certain  lots  of  ground  to 
the  corporation  of  the  city  of  Mobile,  and  to  certain  individuals  in  tne  said 
city."  Considerable  sums  of  money  were  expended  by  the  purchasers  of  the 
lots  on  the  site  of  Fort  Charlotte,  to  fill  up  the  lots  between  Water  street 
and  low-watermark;  and  the  passage  along  Water  street  could  only  be 
made,  until  it  was  filled  up  by  the  corporation  of  Mobile,  by  logs  laid  along 
the  street.  The  lot  in  dispute  had  been  filled  np  at  a  heavy  expense,  aad 
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the  toDant  of  the  defendant  in  error  had,  according  to  an  entry  on  the  books 
of  the  norpoTstion,  in  182S,  filled  np  a  stagnant  pond  at  the  end  of  Church 
street,  which  bad  been  occasioned  by  the  improvement  on  tbe  lot.  One 
witneHB  testified,  that  the  stakes  in  front  of  the  lot,  when  sold  hj  the  United 
States,  ran  to  the  east  of  Water  street,  ito  that  a  portion  of  the  property, 
when  purchased  from  the  United  States,  would  have  been  within  the  staked 
lines  of  the  loL  Evidence  was  offered  by  the  defendant,  to  prove  that  in 
1828,  and  for  every  year  until  1S36,  taxes  on  the  lot  had  been  paid  to  the 
corporation  of  Mobile  ;  that  in  1833,  the  person  in  possession  of  the  lot  had 
been  required  *by  the  mayor  of  Mobile,  to  fill  up  two  places  upon  it  . 


with  earth  or  sheUs  ;  and  about  the  same  time,  the  corporation  had 
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advertised  the  lot  for  sale,  for  unpaid  taxes,  which  were  afterwards  paid. 

The  act  of  20th  May  1824,  by  its  first  section,  declared,  "that  the  right 
and  claim  of  tbe  United  States  to  the  lots  known  as  the  Hospital  and  Bake- 
house lots,  containing  about  three-fourths  of  an  acre  of  land,  in  the  state  of 
Alabama  ;  and  also  all  the  right  and  claim  of  the  United  States,  to  all  the 
lots  not  sold  or  confirmed  to  individuals,  either  by  this  or  any  former  aot, 
and  to  which  no  equitable  title  exists  in  favor  of  any  individual,  either  by 
this  or  any  former  act,  between  high-water  mark  and  the  channel  of  the 
river,  and  between  Church  street,  and  North  Boundary  street,  in  front  of 
the  said  city,  he  and  the  same  are  hereby  vested  in  the  mayor  and  aldermen 
of  the  said  city,"  &o.  The  second  section  of  the  aoi  declared,  "that  all  tbe 
right  and  claim  of  the  United  States  to  so  many  of  the  lots  east  of  Water 
street,  and  between  Church  street  and  North  Boundary  street,  and  now 
known  as  water  lota,  as  are  situated  between  the  channel  of  the  river,  and 
ihe  front  of  the  lots  known  under  the  Spanish  government  as  water  lots,  in 
the  said  city  of  Mobile,  whereon  improvements  had  been  made,  be  and  the 
same  are  hereby  vested  in  the  several  proprietors  or  oconpants  of  each  of 
the  lots  heretofore  fronting  on  the  river  Mobile,  except  in  oases  where  such 
proprietor  or  occupant  has  alienated  his  right  to  any  such  lot  now  designated 
<ts  a  water  lot,"  &e. 

Upon  which,  the  judge  charged  the  jury,  that  if  tbe  lots  speoified  in  tbe 
patents  10,  11,  12,  Ac,  were  proved  to  have  been  bounded  by  high-water 
mark,  at  the  time  purchased,  then  they  came  within  the  terms  of  "lots 
known  under  the  Spanish  government  as  water  lots,  as  used  in  the  act  of 
congress  ;"  and  if  proved  that  the  lot  claimed  was  east  of  Water  street,  and 
in  front  of  the  lots  covered  by  tbe  patents,  and  that  it  had  been  improved 
before  the  passage  of  the  act ;  it  was  vested  in  the  proprietors  and  occa- 
pants  of  the  lots  held  under  the  patents  :  and  this,  although  Water  street  did 
intervene  between  the  lots  claimed  and  those  held  under  the  patents. 

The  case  was  arged  by  7\ut,  for  the  plaintiffs  in  error ;  and  by  Johnaon 
and  SergeaiU,  for  the  defendant.     'The  decision  of  the  court  was  .,„„o 
given  upon  the  construction  of  the  aot  of  congress  of  1B24,  entirely,  >■ 
The  arguments  of  the  counsel  on  all  tbe  other  qnestions  which  were  disonssed, 
are,  therefore,  necessarily  omitted. 

Test  said,  the  act  of  congress  of  1884  is  the  foundation  of  the  title  set 
up  by  the  plaintiffs ;  and  if  they  are  not  entitled  to  hold  or  recover  under 
that  act,  they  have  do  title  whatever.  The  act  was  a  pure  commercial 
regulation,  having  in  view  the  promotion  of  the  commercial  branch  of  the 
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national  indiutry.  It  is  a  part  of  the  iiistory  of  tbe  coantry,  tbat  Mobile 
vas  oQoe  ooe  of  the  most  sickly  places  on  tbe  globe.  It  was  snrrounded  by 
islands  and  marshes,  and  the  backs  of  the  river  were  flat  and  swampy  ;  and 
from  this  cause,  it  was  frequently  visited  by  the  most  fatal  diseases.  Thus 
it  remained  for  years  after  the  country  was  acqnired  by  the  United  States. 
One  of  tbe  regulations  of  the  Spanish  government  was,  that  the  lands 
granted  to  iodividuaie  never  extended  into  the  river,  or  even  to  it ;  but  the 
grantee  was  bound  to  leave  a  bank  or  ridgeway  along  the  river  margin. 
Wharfs  or  landing-places  were  always  established  by  public  authority  ;  and 
the  ground,  part  of  which  is  now  in  dispute,  bad  remained  unimproved,  until 
the  act  of  1H24  was  passed.  The  growing  population  of  tbe  cityof  Mobile, 
and  the  fact,  that  it  was  the  outlet  of  the  great  and  increasing  productions 
of  the  state  of  Alabama,  made  it  an  object  of  particular  interest  with  the 
government  of  the  United  States.  As  no  grants  of  land  had  been  made 
beyond  high- water  mark,  and  the  improvement  of  the  low  grounds  between 
high  and  low-water  mark  was  essential  to  the  health  of  the  city,  congreaa 
passed  the  act  of  1824,  giving  to  the  owners  of  lots  running  to  tbe  river, 
tbe  ground  in  front  of  tbe  same,  on  which  improvements  bad  been  made. 
The  lots  between  Church  street  and  North  Boundary  street,  intended  as  the 
most  northern  street  of  the  city,  were  those  comprehended  in  the  provisions 
of  the  act  of  congress.  It  was  clearly  intended  by  the  act  of  congress,  to 
give  to  tbe  city,  for  tbe  purpose  of  improving  and  erecting  wharves  and 
tanding-plaoes,  all  ihe  land  on  tbe  shores  of  the  river,  from  Church  street 
,  to  the  northern  boundary  of  the  city  ;  and  not  to  confine  the  city  *to 
J  the  width  or  location  of  Water  street,  nor  to  that  part  of  the  city 
where  streets  had -been  laid  out ;  for  that  would  not  have  provided  a  rem- 
edy commensurate  with  ihe  evil.  To  tbe  city  was  given,  by  the  act,  all  the 
land  below  high-water  mark,  on  which  no  improvements  bad  been  made,  so 
that  not  a  remnant  should  be  left  from  one  end  of  the  city  to  the  other. 
The  lot  in  controversy  in  this  case  lies,  without  doubt,  in  the  part  of  the 
city  to  which  by  any  constructionof  the  terms  of  the  statutes  describing  the 
property  granted,  applies.  In  other  cases,  it  may  be  necessary  to  ascertain 
what  was  meant  by  North  Boundary  street ;  but  it  is  not  in  this. 

Thus,  the  title  of  tbe  plaintiffs  in  error  is  clearly  made  out,  unless  the 
defendant  has  a  better  title,  under  the  second  section  of  the  act  of  1824,  or 
by  the  act  of  1818,  under  which  the  lota  laid  out  on  the  site  of  Fort  Char- 
lotte were  sold.  One  of  the  counsel  for  the  defendant  has  maintained,  that 
tbe  defendant  was  the  riparian  owner  of  this  iot.  This  question  need  not 
now  be  discussed,  as  the  title  under  tbe  act  of  1824  is  alone  under  examina- 
tion. The  defendants  connset  also  say,  that  having  purchased  the  lot  under 
the  act  of  1818,  which  extended  to  the  river ;  and  having  improved  the  lot 
to  low-water  mark,  the  provisions  of  tbe  second  section  of  the  act  apply  to 
and  give  title  to  the  property.  This  is  denied.  It  was  expressly  proved, 
that  the  lots  on  which  Fort  Charlotte  stood  were  not  known  as  water  lots, 
under  tbe  Spanish  government,  on  which  improvements  had  been  made. 
Fort  Charlotte,  and  tbe  ground  appurtenant  to  it,  nnder  the  Spanish  gov- 
ernment, were  bounded  by  the  margin  of  the  river.  The  object  of  congress 
was,  to  give  to  the  owners  of  lots  in  the  old  town  of  Mobile,  who  had  im- 
proved tJiem,  the  ground  to  low-water  mark,  for  river  purposes,  and  to  pro- 
mote tbe  health  of  tbe  city  ;  but  it  was  not  intended  to  extend  tbe  grant 
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beyond  those  lots  held  under  Spanish  conoeesioos,  else  why  ooDfine  the 
grant  to  tho  owners  of  lots  known  under  the  Spanish  goremnient  as  water 
lotu,  whereon  improvements  had  been  made?  If  the  lots  laid  out  on  the  site 
of  Fort  Charlotte,  and  which  had  been  sold,  were  intended  to  be  included 
in  the  donation,  why  did  not  congress  so  declare  in  apt  words  to  express 
that  purpose? 

Mr.   Test  also  contended,  that  by  a  reference  to  a  map  exhibited, 
•some  of  the  lots  laid  out  on  Fort  Charlotte  were  clearly  shown  to 
be  out  of  the  lines  of    the  ground  included    in  the  act  of  1824  ;  and    I- 
be   said,  none  of  the  Fort  Charlotte  lots  could  be  considered  within  the 
letter  or  spirit  of  the  aut,  as  all  had  the  same  claims.   To  apply  them  to  this 
lot,  and  not  to  al),  was  iooousistent. 

Serffeaiit,  for  the  defendant,  upon  the  title  claimed  under  the  aot  of 
congress  of  1624,  contended,  that  the  aot  1824  granted  the  lot  in  oontro- 
veray  to  those  under  whom  defendant  claimed,  and  not  to  the  city  of 
Mobile.  The  plaintiffs  claimed,  he  remarked,  entirely  and  exclusively,  under 
the  act  of  1824,  which  operated  as  a  gift,  without  any  consideration  what- 
ever. They  were  not  purchasers.  Neither  were  they  to  take  for  the  public, 
but  for  themselves,  for  tbeir  own  use  and  benefit.  It  was  incumbent  upon 
them,  therefore,  to  make  out  tbeir  case,  clearly,  and  without  reasonable 
doubt.  The  defendanta,  on  the  contrary,  bad  an  equity,  before  the  aot, 
from  possession  with  claim  of  right,  improvement  and,  in  fact,  oreatiou  of 
the  property  by  redeeming  it  from  the  water. 

In  construing  this  act,  the  whole  of  it  mast  be  taken  together ;  and 
further,  any  construction  should  be  very  cautiously  admitted,  that  would 
overturn  a  received  construction  long  acted  upon.  The  aot  baa  a  twofold 
operation  :  it  operates  by  way  of  grant,  and  it  operates  by  way  of  confir- 
mation or  release.  For  the  city  of  Mobile,  it  operates  by  way  of  grant  only, 
and  that  grant  is  entirely  gratuitous,  being  without  oonsideration.  First, 
il  gives,  specifically,  the  Bakehouse  lot  and  the  Hospital  lot,  both  of  them 
dt-'fined  public  property  of  Spain,  and  passed  as  such  to  the  United  States 
by  treaty.  They  passed  from  the  United  States  to  the  city  of  Mobile,  by 
their  appropriate  boundaries,  as  the  Fort  Charlotte  lot  passed  to  the  puF- 
ciiasers  ;  with  only  this  difference,  that  the  latter  paid  for  what  they  got. 
As  to  all  the  rest,  the  grant  to  the  city  of  Mobile  is  of  what  is  not  other- 
wise granted,  confirmed,  released  or  excepted.  The  language  of  the  first 
ttection  is  "not  sold  or  confirmed  to  individuals,  either  by  this  or  any  other 
act ;"  and  "to  which  no  equitable  title  exists  in  fayor  of  any  individual," 
4Jbu.  And  then  there  is  the  general  proviso  to  the  whole  act,  "  that  nothing 
in  this  act  contained  shall  be  construed  to  affeot  the  claim  or  olaims, 
*if  any  such  there  be,  of  any  individual  or  individuals,  or  of  any  r«„.. 
body  politic  or  corporate."  The  city  of  Mobile,  though  first  in  the  ^ 
order  of  the  act,  is  last  in  the  order  of  grant.  All  the  other  grants,  confir- 
mations, releases,  exceptions  and  provisoes  are  to  be  satisfied  ;  and  then  the 
city  is  to  take  what  "  right  and  claim  "  there  may  be  of  the  United  States— 
not  asserting  that  there  will  be  any. 

Now,  in  the  first  place,  the  defendant  had  a  right,  by  the  sale  under  the 
act  of  1818,  as  haa  already  been  stated ;  which  is  confirmed,  if  necessary, 
by  the  act  of  1624,    In  the  next  place,  he  had  an  "equitable  title,"  by  pot- 
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mprovement,  expendJtare  of  money  and  labor  in  redeeming  tbe 
land,  oontributions  in  taies,  and  Ihe  like,  repeatedly  reuognised  by  tbe 
United  States  as  tbe  ground  of  a  pre-emption  right.  He  hae,  especially,  an 
equitable  title  against  tbe  city  of  Mobile,  wbo  not  only  looked  on  while  he 
was  expending  money  and  labor  as  owner  ;  but  compelled  him  to  pay  taxes 
as  owner,  for  the  public  use,  and  to  contribute  to  the  public  gratification 
and  oonveoience,  by  adorning  the  streets  in  the  neighborhood  of  his  prop- 
erty; and  finally,  by  resolution,  ordered  him  to  be  prosecuted  as  owner, 
for  an  alleged  nuisance  on  his  lot. 

Again,  he  is  within  tbe  very  words  of  the  second  section  of  the  act  of 
1834,  and  within  the  decision  of  this  court,  in  Pollard's  Beira  v.  Kibbi,  14 
Pet.  363.  Id  tbe  bill  of  exceptions,  the  facts  were  submitted  to  the  jury  by 
the  judge,  with  iDBtructioas  precisely  conformable  to  the  act.  I'he  facts 
have  been  found,  and  upon  those  facts,  tbe  judgment  is  right.  With  tbe 
state  of  faots,  judicially  settled,  as  the  record  shows,  the  defendant  was 
clearly  entitled  under  the  act ;  and  it  would  have  been  palpable  error,  to 
give  judgment  against  him.  There  was  no  "right  or  claim"  remaining  in 
the  United  States ;  and  therefore,  there  was  none  granted  to  tbe  city  of 
Mobile.  It  is  of  no  importance,  that  other  questions  arose  and  were  dis- 
cussed in  that  ooart,  or  in  the  supreme  court  of  Alabama  ;  nor  whether  tbe 
opinion  upon  them  was  right  or  wrong.  If  the  defendant  was  entitled  to 
judgment,  those  questions  are  immaterial,  and  this  court  will  affirm  the 
judgment  upon  its  proper  grounds.  The  defendant  has  a  perfect  title  under 
the  act  of  1 B24,  whether  be  had  a  right  before  or  not ;  and  no  one  can  gain- 
^  .  say  it,  who  claims  *by  virtue  of  a  residuary  grant  of  the  same  act, 
■I  as  the  city  of  Mobile  does. 

It  is  needless  to  add,  finally,  that  the  defendant  clearly  had  a  "  claim," 
within  the  proviso  of  the  act.  He  was  in  actual  possession,  notoriously 
claiming  a  right.  The  United  States  never  meant  to  convey  to  the  city  of 
Mobile  a  capacity  to  disturb  posseasions,  and  carry  on  Jaw-suits.  Keitber 
did  they  mean  to  destroy  the  power  of  congress  to  hear  applications  for 
relief,  from  persons  whose  claims,  though  imperfect,  were  entitled  to  equita- 
ble consideration  and  allowance.  Where  the  land  was  vacant,  and  no  claim 
was  made  to  it,  it  was  granted  ;  such  a  grant  was  consistent  with  the  ordi- 
nary method  of  proceeding  ;  but  to  part,  by  grant  (and  especially  without 
oonsideration  or  equivalent),  with  the  power  of  doing  liberal  justice  to 
olaimants  in  actual  possession,  in  the  usual  way,  would  seem  to  be  against 
precedent,  policy  nnd  reason,  and  in  derogation  of  the  accustomed  privileges 
of  the  citizen.  This  court  has  not  so  interpreted  the  act  of  1824.  PoUard't 
Heirs  v.  Kibbi,  14  Pet.  366.  The  claim  was,  at  least,  such  an  one  as  might 
be  presented  to  congress ;  and  such  an  one,  therefore,  as  to  be  within  the 
proviso,  according  to  the  decision  of  this  court. 

HoLbait,  Justice,  delivered  the  opinion  of  the  court. — This  case  comes 
before  this  court  on  a  writ  of  error  to  the  supreme  court  of  Alabama.  Tbe 
plaintiffs  brought  an  action  to  recover  certain  lots  in  the  city  of  Mobile, 
bounded  east  by  Commerce  street,  south  by  Church  street,  on  the  west  by 
Water  street,  and  extending  on  the  east  side  of  Commerce  street  to  the 
cbMuiel  of  the  river.  They  claim  title  under  tbe  act  of  congress  of  the  26th 
May  1S24 ;  and  the  circuit  court  of  the  state,  in  which  the  action  was  first 
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brongfat,  decided  againet  their  title.    That  decision  was  removed  to  the 
sopreme  oourl  of  the  state  hy  writ  of  error,  where  the  jodgment  of  the  cir- 
cuit court  was  affirmed.     ITader  the  25th  Bcotion  of  the  judiciary  act  of 
1789,  the  case  is  brought  before  this  court. 

The  first  section  of  the  above  act  decUres,  "  that  all  the  right  and  claim 
of  the  United  States  to  the  lots  known  as  the  Hospital  and  Bakelto use  lots, 
containing  about  three-fourths  of  an  acre  of  'land,  in  the  state  of  r«„.„ 
Alabama ;  and  also  all  the  right  and  claim  of  the  United  States  to  all  '- 
the  lots  not  sold  or  confirmed  to  individuals,  cither  by  this  or  any  former 
aet,  and  to  which  no  equitable  title  exists  in  favor  of  any  indivtdaal,  under 
this  or  any  other  act,  between  high-water  mark  and  the  channel  of  the 
river,  and  between  Church  street  and  North  Boundary  street,  in  front  of  the 
said  city,  be  and  the  same  are  hereby  vested  in  the  mayor  and  aldermen  of 
the  said  city  of  Mobile,  for  the  time  being,  and  their  successors  in  office, 
for  the  sole  use  and  benefit  of  the  said  city  for  ever." 

The  defendant's  title  was  acquired  by  purchase  from  the  United  States,  at 
a  public  sale  in  1 820.  This  sale  was  made  under  the  act  of  congress  of  the  20th 
April  1813,  which  gave  power  to  the  president  to  sell  the  ground  on  which 
Fort  Charlotte,  at  Mobile,  stood.  The  ground  was  required  to  be  laid  off 
into  lots,  with  suitable  streets  and  avenues,  conforming,  as  near  as  practicable, 
to  the  plan  of  the  city.  Ten  squares  and  parts  of  squares  were  surveyed  and 
divided  into  lota,  streets,  Ao.  By  the  original  plan  of  the  city,  a  street, 
known  as  Water  street,  was  run  on  the  margin  of  the  Mobile  nver,  and  this 
street,  by  the  said  survey,  was  extended  over  a  part  of  the  site  of  Fort 
Charlotte,  along  the  margin  of  the  river.  No  lota  were  sold  east  of  this 
street.  Lots  10,  11,  12  and  13,  in  square  1,  lie  immediately  west  of  Water 
street  and  are  bounded  by  it.  The  lots  in  dispute  lie  east  of  Water  street, 
and  directly  opposite  the  lots  above  numbered. 

In  1822,  Water  street  and  the  property  now  in  dispute,  were  between 
high  and  low-water  mark.  The  corporation  of  the  oity,  in  1623,  erpoided 
(400  in  filling  up  Water  street  ;  and  by  the  improvement,  confined  the 
water,  at  high  tide,  to  the  eastern  side  of  Water  street.  It  was  proved 
on  the  trial,  that  in  order  to  reclaim  one  of  the  lots  in  square  2,  east  of 
Water  street,  the  owner  had  to  fill  up  seven  feet ;  and  that  he  could 
not  pass  along  Water  street,  at  that  time,  except  with  the  aid  of  logs  and 
other  timbers.  Another  witness  stated,  that  he  purchased  the  lot  west 
of  the  lots  in  dispute,  and  that  he  had  to  fill  up  his  lot,  before  it  could  be 
occupied.  And  other  evidence  was  given  by  defendant,  conducing  to  prove 
that  the  eastern  line  of  the  lots,  at  the  date  of  the  sale,  was  *heIow  r«Q . . 
high-water  maj-k  ;  and  that  the  company  who  purchased  the  lots,  at  I- 
the  sale  of  the  government,  expended  about  #3000  for  the  common  benefit 
of  their  property,  and  to  keep  the  water  from  it.  It  was  also  proved,  that 
after  the  purchase  of  one  of  the  lots  in  controversy,  by  Addin  Lewis,  under 
whom  the  defendant  claims,  he  cansed  dirt  to  lie  hauled  upon  it,  and  tim- 
bers were  laid,  to  fence  out  the  water  and  fit  the  lot  for  a  timber'yard. 
Charles  Matthews,  who  owned  one  of  the  lots,  bounded  by  the  water, 
expended  tlOOO  in  filling  up  his  lot.  And  to  show  improvements  on  the  lots 
in  dispute,  before  1S24,  the  defendant  read  from  the  book  of  the  corpora- 
tion, the  following  entry,  dated  in  1823:  "Charles  S.  Matthews  having 
improved  his  lot  by  filling  it  up,  *nd  a  stagnant  pond  being  ooouioned 
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thereby  at  the  end  of  Chnroh  street,  Ac"  In  1824,  about  one-half  of  the 
apace  between  Water  street  and  Commerce  street,  was  subject  to  be  cov- 
ered hj  water,  at  the  ordinary  tides.  Water  street  was  not  opened  as  low 
as  Chnroh  street  nntil  1824.  It  appeared,  that  the  defendant  and  those 
□nder  whom  he  claims,  had  paid  taxes  on  tbe  property  to  the  corporation. 
That  in  1824  or  1826,  the  defendant  was  required  to  pay  for  side-walks 
aronnd  hiii  lots,  npon  tbe  assessment  of  the  corporation  ;  and  in  1B39,  ho 
was  required  by  the  mayor  of  the  city,  to  fill  up  two  places  upon  one  of  the 
lots  with  earth  or  shells.  About  this  time,  the  lot  was  advertised  for  sale, 
as  the  property  of  Matthews,  the  defendant's  tenant,  for  taxes  due  the  oor- 
poratioQ ;  which  were  afterwards  paid,  with  the  costs  of  advertising,  Ac. 

Upon  these  facts,  the  circuit  judge  charged  the  jury,  "  that,  if  the  lota 
specified  in  the  patents  10,  11,  12,  &c.,  were  proved  to  have  been  bounded 
by  high-water  mark,  at  the  time  purchased,  then  they  came  within  the  terms 
of  '  lota  known  under  the  Spanish  government  as  water  lots,'  as  used  in  tbe 
act  of  congress  ;  and  if  proved  that  the  lots  claimed  were  east  of  Water 
street,  and  in  front  of  the  lots  covered  by  tbe  patents,  and  that  they  had 
been  improved,  before  the  passage  of  the  aot  of  1824,  they  were  vested  in 
tbe  proprietors  and  occupants  of  the  lots  held  under  the  patents  ;  nnd  this, 
although  Water  street  did  intervene  between  tbe  lots  claimed  and  those 
held  under  tbe  patents."  And  the  court  further  charged  the  jury,  that  "if 
the  proof  showed  the  property  'to  have  been  aflseased  in  1823,  by  the 

^^  city  authorities,  at  (4000,  and  recently  at  188,000,  and  that  the 
improved  value  resulted  from  the  labor  of  Charles  Matthewa ;  that  if,  in 
August  1823,  the  mayor  and  aldermen,  in  reference  to  one  of  tbe  lots  in 
dispute,  had  on  their  minutcH  used  this  language,  viz  :  Whereas,  Charles 
Matthews  has  commenced  to  improve  bio  lot  by  filling  up,  &a.,  and  that  a 
committee  was  organized  to  inquire  into  a  nuisance  connected  with  the  lot ; 
that  in  1824  and  1826  of  the  years  between  that  aud  the  commencement  of 
the  auit,  the  city  taxes  had  been  assessed  on  the  property  and  collected 
from  Matthewa  ;  and  that  he  had  been  required  by  an  ordinance  of  the 
mayor  and  aldermen  to  make  side-walks  along  this  lot,  and  had  so  done  ; 
that  Matthews  had,  by  a  written  notice  issued  by  the  mayor,  been  required 
to  fill  up  some  low  places  on  said  tot,  to  abate  a  nuisance  thereon,  and  that 
this  property  was  advertised  for  sale  as  tbe  propery  of  Matthews,  in  one  of 
the  city  papers,  for  the  non-payment  of  city  taxes  asseased  thereon  ;  and 
that,  subsequently,  Matthews  had  paid  such  taxes  into  the  city  treasury : 
that  tbe  facta  estopped  the  plaintiff  from  asserting  any  pre-existing  title 
under  tbe  act  of  congrcaa." 

The  plaintiffs'  counsel  requeated  tbe  jndge  to  charge  the  jury,  "  that  if 
they  believed  the  facts  were  proved,  as  contended  for  by  them,  the 
ptaintifEs  were  entitled  to  a  verdict  in  their  favor  ;  which  the  jndge  refused 
to  do." 

In  their  opinion,  the  snpreme  court  of  Alabama  do  not  give  a  oonatruo- 
tion  of  the  act  of  1824,  under  which  tbe  plaintiffs'  right  is  asserted  ;  but 
consider  the  respective  rights  and  powers  of  the  federal  and  state  govern- 
ments arising  under  tbe  federal  constitution,  and  tbe  compact  entered  into 
on  the  admiasion  of  tbe  state  of  Alabama  into  tbe  Union.  Tbe  power  of 
the  Spanish  monarch  over  the  soil  and  navigable  waters,  when  the  territory 
was  under  his  dominion,  is  also  considered  and  illustrated ;  and  the  doo- 
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trines  of  the  oommon  lav,  as  applicable  to  the  sabject,  toe  eitaaiaed ;  and 
by  this  coarae  of  reaBoning,  the  court,  among  other  concluaioas,  decide  that 
the  act  of  1824  is  void,  as  congress  had  no  pover  to  grant  the  property  ia 
dispute.  The  result  of  this  investigation  was  the  afiirmance  of  the  judg- 
ment of  the  circait  oonrt.  And  bo  far  as  regards  the  question  before  ns,  it 
ie  immaterial  by  what  process  of  reasoning  the  'supreme  court  of  ,^„.^ 
Alabama  came  to  this  conclusion  ;  their  opinion  constitutes  no  part  ■■ 
of  the  record,  and  is  not  properly  a  part  of  the  oase;  we  most  look  to  the 
points  raised  by  the  exceptions  in  the  circuit  court,  as  the  only  qnestiona 
for  our  consideration  and  decision. 

Both  parties  set  up  a  right  under  the  act  of  1824.  It  is  the  foundation 
of  the  plaintiff's  title  ;  and  the  defendant  relies  upon  it  as  eanctioning  his 
claim.  Now,  no  construction  of  this  act  can  favor  the  hostile  pretensions 
of  both  pnrties  ;  and  if  the  true  oonstiuetion  of  it  shall  give  no  title  to  the 
plaintiffs,  this  controversy  is  at  an  end.  And  in  this  view,  it  is  onnecea- 
sary  to  inquire  into  the  constitutionality  of  the  act. 

The  defendant  insists,  that  his  right  is  sanctioned  by  the  second  section 
of  the  above  act,  which  provides,  "  that  all  the  right  and  claim  of  the  United 
States  to  so  many  of  the  lots  of  ground,  east  of  Water  street,  and  between 
Church  Htreet  and  North  Boundary  street,  now  known  as  water  lots,  as  are 
situated  between  the  channel  of  the  river  and  the  front  of  the  lots  known, 
under  the  Spanish  government,  as  water  lots,  in  the  said  city  of  Mobile, 
whereon  improvements  have  been  made,  be  and  the  same  are  hereby  vested 
in  the  several  proprietors  and  occupants  of  each  of  the  lots  heretofore  front- 
ing on  the  river  Mobile,  except  in  oases  where  such  proprietor  or  occupant 
has  alienated  his  right  to  any  sacb  lot  now  designated  as  a  water  lot, 
Ao." 

This  court  gave  some  consideration  to  the  construction  of  this  section  in 
the  case  of  Pollard's  Heir$  v,  KUtbe,  14  Pet.  36a  ;  and  there  was  a  diversity 
of  opinion  among  the  judges  on  the  subject.  It  must  be  admitted,  that  the 
section  was  loosely  drawn,  and  its  meaning  may  be  somewhat  involved  in 
doubt.  Some  doubt  has  been  expressed,  whether  the  improvements  required 
were  to  have  been  made  on  the  front  or  water  lot.  But  we  think  they  must 
be  made  on  the  latter.  The  right  relinquished  by  the  United  States  was  to 
the  water  lots  lying  "  east  of  Water  street,"  "  and  between  Church  street  and 
North  Boundary  street,  now  known  as  water  lots,  as  are  situated  between 
the  channel  of  the  river  and  the  front  of  the  lots  known  under  the  Spanish 
government  as  water  lots,  in  the  said  city  of  Mobile,  whereon  improvements 
havo  been  made,"  Now,  it  will  be  observed,  that  all  the  words  between 
the  words  "  water  lots,"  first  used  in  the  'above  sentence,  and  the  rma.fj 
words  "  whereon  improvements  have  been  made,"  are  only  descrip-  '- 
tive  of  the  locality  of  the  water  lots  to  which  the  right  was  relinquished. 
And  if  this  be  the  case,  it  follows,  that  the  improvements  refer  to  the  water, 
and  not  the  front  lots.  And  we  tbink  a  reaeonnble  construction  of  the  act 
requires  the  improvements  to  have  been  made  or  owned  by  the  proprietor 
of  the  front  lot,  at  the  time  of  its  passage.  Itcing  proprietor  of  the  front 
lot,  and  having  improved  the  water  lot,  opposite  iiiid  east  of  Water  struct, 
constitute  the  conditions  on  which  the  riglii,  if  .iny,  under  ih<'  Rtatutc  vests. 
In  his  charge  to  the  jury,  the  judge  laid  ilown  Ihcsi'  i-ondilioni  in  clear 
terms  ;  and  instructed  the  jury,  if  the  facts  brought  the  defendant  witlnr 
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tbera,  thftt  they  should  find  agaiDut  the  plaintiffs.     The  jury  did  bo  find, 
and  this  ia  concluBire  as  to  the  facta  of  ihe  case ;  and  the  only  inquiry 
remains,  whether,  by  any  possible  construction  of  the  act,  in  view  of  these 
facts,  any  right  under  it  can  be  asserted  by  the  plainliSa  ? 

A  statute  so  badly  dravn  as  to  vest  a  right  to  the  same  property  in 
hostile  claimants,  would,  in  itself,  be  a  nullity.  EzoepUonable  and  involved 
as  the  language  of  this  statute  may  be,  it  is  not  obnoxioos  to  this  objection. 
The  firsF.  section,  under  which  alone  can  the  plaintiffs  pretend  to  have  any 
color  of  right,  excepts  from  its  provision  "  lots  sold  or  confirmed  to  individ- 
uals, either  by  that  or  any  former  act,  and  to  which  an  equitable  title  exists 
in  favor  of  any  individual,  under  that  or  any  other  act."  This  exception 
embraces  the  right  of  the  defendant,  as  found  by  the  jury  ;  and  shows  that 
however  obscure  some  points  of  the  act  may  be,  its  provisions  are  oonaistent. 
As  this  ia  decisive  of  the  case,  it  is  unnecessary  to  notice  the  instruction 
prayed  for  by  the  plaintiffs  in  the  circuit  court ;  and  whioh  the  court  refused 
to  give.  It  was  asked  in  affirmance,  generally,  of  the  plaintiffs'  right.  The 
judgment  of  the  supreme  court  of  Alabama,  which  affiims  the  judgment  of 
the  circuit  court  of  that  state,  is  affirmed. 

Catbon,  Justice. — ^This  is  a  writ  of  error  prosecuted  to  reverse  the  decie- 
ioD  of  the  supreme  court  of  Alabama,  in  an  action  corresponding  to  an  eject- 
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ment.    The  first  question  ia,  has  this  court  jurisdiction,  *nnder  the 


'  25th  section  of  the  judiciary  act  ?  Both  parties  claim  under  a  private 
act  of  congress  of  the  26th  of  May  1824.  It  granted  to  the  corporation  of 
Mobile,  the  lands  between  high-water  mark  and  the  channel  of  the  river,  in 
front  of  the  city  ;  the  premises  sued  for  are  included  within  the  limits.  The 
decision  of  the  state  conn  was  against  the  right  claimed  on  the  part  of  the 
plaintiffs.  let.  The  defendant  set  up  a  claim  under  the  second  section  of 
the  same  act,  because  he  bad  improved  the  premises  before  1624,  and  when 
he  was  an  alienee  fromthe  proprietors  of  the  front  lots  west  of  Water  street 
2d.  He  insisted  that  the  city  was  estopped  to  set  np  a  claim  under  the  act 
of  congress  ;  because  the  defendant  had  improved  the  lot,  and  being  reoog- 
nised  as  owner  by  the  corporation,  in  various  ways. 

The  plaintiffs  haviig  read  the  act  of  congress  as  a  grant,  and  proved 
the  defendant  in  possession,  asked  the  court  to  instruct  the  jnry,  that  if 
they  believed  the  facts  were  proved,  as  contended  for  by  them,  they  were 
entitled  to  a  verdict ;  which  instruction  the  court  refused  ;  and  a  verdict 
was  rendered  for  the  defendant,  and  judgment  given  in  the  circuit  court  for 
him,  to  whioh  a  writ  of  error  was  prosecuted  to  the  supreme  court.  One 
error  assigned  is,  "that  the  charge  of  the  circuit  judge  denies  that  the 
United  States  had  power  to  grant  the  premises  in  question."  On  this 
assignment,  there  was  a  joinder — that  there  was  no  error. 

The  plaintiff's  title  is  set  out  iu  the  record  ;  and  upoD  this  title  and  apoa 
the  last  assignment  of  error,  is  the  opinion  of  the  supreme  court  of  Alabama 
exclusively  founded.  The  opinion  is  before  us,  and  maintains  that  the  act 
of  1824  is  void ;  as  did  a  most  labored  argument  here,  on  the  part  of  the 
defendant  in  error.  To  meet  the  opinion,  this  cause  was  avowedly  brongfat 
into  this  court,  by  the  corporation  of  the  city  of  Mobile  ;  it  is  conclusive  in 
the  state  courts  against  the  title  of  the  city,  and  that  of  its  alienees,  to  a 
vast  amount  of  property  held  under  the  act  of  1824 :  and  I  think  it  ia  onr 
Ifift 
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duty  to  meet  the  qnestiou  ;  if  we  do  not,  the  decision  will  remain  t)ie  law 
of  Alabama.  The  whole  title  of  both  eidea  is  forth  in  the  record ;  and 
it  was  quite  proper  in  the  Bopreme  conrt  of  Alabama  to  commence  with  the 
examination  of  the  plaintiffB*  first ;  and  if  found  void,  to  declare  p«„ .. 
*that  the  plaintiffs  could  only  recover  on  the  strength  of  their  own  *■ 
title,  and  refnse  to  examine  the  advenary  title  of  defendant.  The  charge 
of  the  circuit  court  on  any  other  point  was  not  noticed  ;  nor  do  I  see  how, 
in  another  case,  the  corporation  can  more  prominently  present  the  question 
on  the  validity  of  the  act  of  congress,  so  as  to  bring  it  before  this  court  for 
final  deciaion.     First,  or  last,  this  is  not  to  be  avoided. 

That  the  whole  case  is  before  this  conrt,  will  bo  seen  by  reference  to 
Jtou  V.  Jiarland,  1  Pet.  664.  There,  both  aides  derived  title  under  an  act 
of  ouDgress.  The  defendant's  claim  was  rejected,  on  a  constmction  given 
to  tile  plaintiff's  patent  and  entry.  It  recognised  the  case  of  Matthetet  v. 
Zane,  4  Cranch  3S2,  as  having  settled  the  doctrine,  that  where  both  sides 
claim  under  acts  of  congress,  and  come  to  this  court,  ander  the  2Sth  section 
of  the  judiciary  act,  for  their  construction,  the  court  proceeds  on  the  whole 
case,  anil  for  either  aide.  The  court  say,  "  the  third  article  of  the  consti- 
tution, when  conflidered  in  connection  with  the  statute,  will  give  it  a  more 
extensive  constrnction  than  it  might  otherwise  receive.  It  is  supposed,  that 
the  act  (l7tjQ,  §  25)  intends  to  give  this  conrt  power  of  rendering  uniform 
the  construction  of  the  laws  of  the  United  States,  and  the  decision  of  rights 
and  titles  claimed  under  those  laws."  This  decision  was  made  in  1808. 
The  case  of  Roaa  v.  Jiarland  was  this  :  Barland  claimed  by  a  patent,  dated 
October  1820,  founded  on  an  entry  of  ISC'?.  The  defendant  claimed  under 
a  patent  dated  in  IS19.  The  state  court  adjudged  the  younger  patent  the 
better  title  ;  it  was  coupled  with  the  entry — giving  the  title  date  from  18Q7. 
This  coart  says,  "by  the  constitution,  the  judicial  power  shall  extend  to  all 
cases  arising  under  the  conatitntion  or  laws  of  the  United  States,  aiid  treaties 
made,  or  to  be  made,  under  their  authority ;  and  where  the  construction  of 
a  atatnte  of  the  United  States  is  drawn  in  question,  and  the  decision  is 
against  the  right  or  title  set  up  under  it,  the  decision  may  be  re-examined, 
and  reversed  or  affirmed,  by  this  conrt."  The  court  held,  that  aa  both  par- 
ties claimed  nnder  the  act  of  congress,  the  case  of  Mattheat  v.  Zane 
governed. 


*The  point  waa  more  prominently  presented  in  WUcox  v.  Jackton, 
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13  Pet.  500.  A  pre-emption  claimant  took  old  Fort  Dearborne,  at  ' 
Chicago.  He  got  a  certificate  from  the  register  of  the  land-office  ;  on  this 
he  sued  in  the  state  oironit  court  in  niinois.  A  special  verdict  set  out  all 
the  facts.  The  defendant  was  a  military  officer  in  the  fort.  The  United 
States  resisted  the  claim,  because  it  was  insisted,  the  fort  was  appropriated 
land.  On  the  special  verdict,  and  on  the  broad  facts  referred  to  the  conrt 
by  the  jury,  the  circuit  court  gave  judgment  for  the  defendant.  A  writ  of 
error  was  prosecuted  to  the  supreme  court  of  Illinois.  That  conrt  gave 
judgment  for  the  plaintiff.  Then,  the  United  States,  in  the  name  of  Wiloox, 
prosecuted  a  writ  of  error  to  this  court,  under  the  25th  section  of  the  judi- 
ciary act.  We  examined  the  cause  preciaely  as  the  supreme  court  of  Illi- 
nois had  done  ;  that  is,  on  the  entire  record  presented  by  the  special  ver- 
dict. On  what  ground  the  court  below  had  founded  its  judgment,  we  only 
knew  by  'ta  opinion  prodnoed  to  us.     We  reversed  the  judgment,  and 
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rendered  one  for  tbe  defendant.    We  declared  the  entry  on  wbioh  the  plain- 
tiff founded  his  action  void,  on  a  oonBtrnotion  of  the  acts  of  oongreaa,  gov- 
erning the  case ;  following,  to  some  extent,  JVartin  v.  Hunter,  1  Wheat. 
305,  855. 

In  this  case,  the  sapreme  oonrt  of  Alabama  declared  the  grant  of  the 
plaintiff  void,  beoaoae  the  land,  as  they  supposed,  had  vested  previoasly  in 
the  state.  Had  the  bill  of  ezoeptiona  been  tamed  into  a  special  verdict, 
and  there  wonld  not  be  a  shade  of  difference  in  the  cases.  On  this  point, 
there  was  no  donbt  entertained  in  PoUarS'ti  Meirt  v.  Sibbi,  14  Pet.  58, 

1.  With  this  explanation,  we  wilt  proceed  to  the  merits ;  and  first 
inqaire,  whether  the  claim  of  the  defendant  can  be  saetained,  under  his  title 
from  the  parchaaers  of  the  Port  Charlotte  property.  By  the  act  of  April 
1618  (3  U.  S.  Stat.  465),  the  president  was  anthorized  to  cause  Fort  Char- 
lotte to  be  abandoned,  and  the  land  on  which  it  stood  to  be  surveyed  and 
laid  oS  into  lots,  with  suitable  streets  and  avenues,  conforming  as  near  as 
might  be  to  the  original  plan  of  the  city  of  Mobile ;  and  on  the  survey 
being  completed,  a  plot  thereof  was  to  be  returned  to  the  secretary  of  tbe 
^  .  treasury,  and  another  to  be  f  umished  *to  the  officer  authorized  to 
^  dispose  of  the  lots,  by  the  president ;  tbe  lots  were  to  be  advertised 
and  sold  as  other  public  lands  of  the  United  States,  and  a  patent  was  to  be 
issued  for  each  lot. 

The  lots  were  liud  off,  as  also  the  streets.  Water  street  .was  located 
next  the  bay,  and  the  lots  nearest  the  water  fronted  that  street  on  the  west ; 
the  lots  were  neither  surveyed  nor  sold,  east  of  Water  street.  High  tide 
flowed  up  to  tbe  street,  and  in  part  covered  it ;  but  east  of  it,  there  was  a 
wide  flat^  covered,  from  a  foot  to  eighteen  inches  deep,  when  the  tide  was 
in  ;  bat  when  ont,  free  from  water  to  the  channel  of  the  Mobile  river. 
This  flat  was  easily  reclaimed  by  embankments  and  filling  up  ;  and  was 
obviously  tbe  ground  on  which  a  great  part  of  the  city  would  soon  be 
located.  Reclaiming  lands  from  the  water  through  that  section  of  country, 
is  the  common  practioe,  and  was  deemed  a  matter  of  course  in  this  instance. 
The  purohasers  of  the  Fort  Charlotte  lots,  west  of  Water  steeet,  foresee- 
ing tbe  value  of  the  property  east  of  it,  seized  on  the  flooded  lands,  on  the 
assumption  that  they  were  entitled  to  go  to  the  channel  of  the  river,  as 
riparian  owners  of  the  front  on  the  shore  ;  and  on  this  assumption,  sold  to 
Matthews  tbe  property  in  dispute,  lying  east  of  Water  street.  The  flat  has 
unee  been  filled  np,  and  there  are  several  streets  east  of  Water  street.  It 
is  manifest,  the  United  States  only  sold  the  lots  laid  off  (for  each  of  which 
a  patent  was  issned),  reserving  tbe  land  next  the  channel  of  the  river;  in 
regard  to  which,  the  supreme  conrt  of  Alabama  say,  "  the  defendant  does 
not  rely  upon  his  riparian  proprietorship,  as  entitling  him  to  the  land  east 
of  Water  street ;  nor,  indeed,  could  be  insist  on  it,  with  success,  as  the  Fort 
Obarlotte  lots  were  not  bounded  by  the  river,  but  had  other  fixed  metes  and 
bonds."  Nor  was  it  possible,  that  tbe  lands  seized  upon  and  sold  to  Mat- 
thews, could  follow  as  an  inddent  to  the  patent,  for  two  additional  reasons : 
Ist.  Had  the  pnrchase  been  to  the  river  or  bay  of  Mobile,  in  terms,  tbe 
boundary  would  have  been  limited  to  high-water  mark  ;  such  is  the  rule 
(as  I  think),  beyond  controversy,  in  regard  to  all  our  territory  acquired 
from  Spain.  So  the  sapreme  court  of  Alabama  held,  in  Bagan  v.  CampbeU, 
8  Porter  24  j  so  it  has  held  in  other  oases ;  it  la  the  established  law  of 
188 
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property  in  that  state.  2d.  Water  street  was  reserved  next  the  bay,  and 
being  public  property,  all  the  incidents  *of  acretion  (had  any  ,,„,_ 
aoorued)  would  hare  belonged  to  the  public,  and  not  to  the  owners  '■ 
of  lots  west  of  the  intervening  street.  On  this  point,  the  great  Battnre 
case,  at  New  Orleans,  tamed.  See  Danbigny's  Expose,  22,  68,  fiO.  Grsvier 
'  claimed  to  hare  pnrcbased  to  the  river  Mississippi,  and  the  claim  was 
resisted,  on  the  gronnd,  that  bo  bad  only  parchascd  to  the  highway  lying 
on  the  bank  of  the  river.  The  question  was,  who  should  have  the  acre- 
tions  ?  The  case  was  decided  on  the  fact  that  Gravier's  purchase  of  the 
Jesuits'  property  was  bounded  by  the  bank  ;  and  that  the  road  ran  over  his 
property,  as  an  easement,  2  Hall's  Law  Jonrn.  295  ;  6  Ibid.  1,  113  ;  Angel 
on  Tide-waters,  App'x,  187  ;  Mr,  Livingston's  argument.  The  fact  that 
Water  street  was  reserred  to  the  United  States  is  nndispnted  in  this  case, 
and  is  conclusive  of  any  claim,  east  of  the  interreniug  street,  in  the  pur- 
chasers of  the  Fort  Charlotte  lots.  The  defendants's  title  can,  therefore, 
derive  no  aid  from  this  source. 

2.  Did  he  derive  title  by  force  of  the  act  of  1824?  The  court  below 
held,  that  the  law  was  inoperative,  for  want  of  power  in  congress  to  pass 
title  to  the  lands  between  Water  street  and  the  channel  of  the  river ;  and  the 
corporation  of  the  city  of  Mobile,  being  the  plaintiff,  could  not  not  recover 
(as  actor)  for  want  of  title.  That  the  United  States  acquired  the  title  to 
lands  dowed  by  tides,  by  the  treaty  with  Spain,  is,  of  course,  admitted. 
That  they  had  power  to  grant,  up  to  the  adoption  of  the  constitution  of 
Alabama,  in  1819,  is  also  admitted  in  the  opinion  under  review.  That  the 
Spanish  king  oould  grant  lands  under  tide-water,  is  free  from  doubt,  and 
the  United  States  acquired  by  cession  all  bis  powers  over  the  vacant  soil. 
But  the  lands  flowed  by  the  tides  are  claimed  for  the  state  of  Alabama  as  a 
part  of  her  sovereign  rights. 

To  comprehend  the  nature  of  the  claim,  some  laws  and  facts  must  be 
stated.  When  the  Alabama  territory,  in  1819,  proposed  to  form  a  state 
government,  congress  passed  an  act  (oh.  171]  to  authorize  the  formatiou  of 
a  state  constitution  ;  and  proposed  several  conditions  for  the  adoption  of  the 
convention,  which  were  adopted  as  part  of  the  constitution  ;  and  amongst 
others,  it  was  agreed  with  the  United  States,  "  that  the  people  of  Alabama 
for  ever  disclaim  all  right  and  title  to  the  waste  or  unappropriated  lands 
lying  within  the  state  ;  and  that  the  same  shall  remain  at  the  sole  disposi- 
tion of  the  United  States."  *"2.  That  all  the  Davigable  waters  r«2K3 
within  the  state  shall  for  ever  remain  public  highways,  and  free  to  *- 
the  citizens  of  that  state,  and  the  United  States,  withont  any  tax,  doty  or 
impost,  or  toll  therefor,  imposed  by  that  state."  The  constitution  of 
Alabama  was  presented  to  congress  for  recognition;  and  on  the  14th  of 
December  1819,  it  was  resolved,  "  That  the  state  of  Alabama  shall  be  one 
and  is  hereby  declared  to  be  one,  of  the  United  States  of  America,  and 
admitted  into  the  Union  on  an  equal  footing  with  the  original  states,  in  all 
respects  whatever."  By  the  acceptance  of  the  conditions  on  part  of  tbe 
United  States,  it  is  considered  clear,  says  the  supreme  court  of  Alabama, 
"  That  the  navigable  waters  of  this  state  have  been  dedicated  to  the  com- 
mon use  of  the  people  of  the  United  States ;  but  perhaps  it  may  be  consid- 
ered as  questionable,  what  extent  of  soil  is  embraced  by  the  dedication.   We 
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tfaink  it  mast  be  so  mnob  groand  as  is  covered  with  water,  not  only  at  low 
but  at  bigh  tide."     The  court  then  proceeds  further  to  declare  : 

"  That  the  act  of  1824  vested  no  title  in  the  corporation  of  Mobile,  for 
the  reason,  that  the  state  of  Alabama  was  admitted  into  the  Union  on  the 
footing  of  the  original  statef.  That  the  original  states,  by  their  colonial 
charterH,  had  the  right  of  property  in  bays  and  arms  of  the  sea  ;  this  they 
retained,  and  it  can  only  be  interfered  with  by  the  federal  government, 
nnder  the  right  to  regalate  commerce,  so  far  as  to  preserve  a  free  naviga- 
tion. The  United  States  then  may  be  said  to  claim  for  the  pnblio  an  ease- 
ment for  the  transportation  of  merchandize,  Ac,  in  the  navigable  waters  of 
the  original  states  ;  while  the  right  of  property  remains  in  the  states.  The 
original  states  possessing  this  interest  in  the  waters  within  their  jurisdic- 
tional limits,  the  new  states  cannot  stand  npon  an  equal  footing  with  them, 
as  members  of  the  Union,  if  the  United  States  still  retain  over  their  naviga- 
ble waters  any  other  right  than  is  necessary  to  the  exercise  of  its-constitu- 
tional powers.  To  recapitulate,  we  are  of  opinion  :  1st,  That  the  navigable 
waters  witlitn  this  state  have  been  dedicated  to  the  use  of  the  citizens  of  the 
United  States,  so  that  it  is  not  competent  for  oongress  to  grant  a  right  of 
property  in  the  same.  2d,  Tiie  navigable  waters  extend  not  only  to  low- 
water,  bat  embrace  all  the  soil  that  is  within  the  limits  of  high-water  mark. 
',  By  the  acts  of  congress  *rogulating  the  survey  and  disposal  of 
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tbe  public  lands,  the  federal  government  has  renonnced  the  title  to 


the  navigable  waters  and  the  soil  covered  by  them  ;  consequently,  the  plain- 
tiffs cannot  recover,  on  the  ground  of  a  dedication  to  the  nses  of  the  city, 
under  the  act  of  1 B24,  which  is  an  enactment  of  a  later  date.  4th,  The  orig- 
inal states,  in  virtue  of  their  royal  charters,  are  entitled  to  the  right  of  prop- 
erty in  the  navigable  waters  within  their  territory,  while  the  public  are 
only  entitled  to  an  easement,  to  be  provided  for  nnder  that  provision  of  the 
fedi-ral  constitution  which  authorizes  congress  to  regulate  commerce,  Ac. 
Alabama  is  admitted  into  the  Union  on  an  equal  footing  with  the  original 
states ;  and,  of  consequence,  is  entitled  to  the  right  of  property  in  the  tide- 
waters within  its  limits.  5th,  By  tbe  admissioD  of  Alabama  into  the  TJnion, 
without  a  reservation  of  the  right  of  property  in  the  navigable  waters,  the 
state  succeeded  to  all  the  right  of  the  United  States,  except  so  far  as  it  was 
reserved  by  the  federal  constitntion,  in  some  of  its  grants,  or  its  retention 
was  necessary  to  enable  tbe  federal  government  to  exercise  its  delegated 
powers.  Having  attained  these  conclusions,  it  will  follow,  that  the  act  of 
18^4  is  inoperative,  and  confers  no  title  npon  the  plaintiffs." 

That  the  original  states  acquired  hj  the  revolution  the  entire  rights  of 
soil,  and  of  sovereignty,  is  most  certain.  And  if  it  be  true,  that  Alabama 
was  admitted  on  an  equal  footing  in  regard  to  the  rights  of  soil  with  the 
original  states,  she  van  hold  the  high  lands  equally  with  the  land  covered 
by  navigable  waters  ;  and  so  can  nine  other  states  equally  hold,  to  the  utter 
destruction  of  all  claim  to  tbe  lands  heretofore  indisputably  recognised  as 
belonging  to  the  United  States,  as  being  a  common  fund  of  tbe  Union.  The 
clause  inserted  into  the  constitution  of  Alabama,  reserving  the  rights  of 
property  to  the  United  States,  as  a  compact  with  them,  embraces  lands 
under  water,  as  emphatically  as  those  not  covered  with  water ;  bnt  if  no 
stipnlation  saving  the  interest  of  the  United  States  had  been  made,  they 
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would  have  had  just  aa  mnob  right  to  their  private  property  as  an  iDdividiuI 
had  to  hie.    They  hold,  as  a  corporation,  an  individual  title. 

The  oonstitQtioD  of  the  United  States  provides,  "that  the  congress  shall 
have  power  to  dispose  of,  and  make  all  needful  rules  and  regulations 
respaoting,  tbe  territory  or  other  property  belonging  *lo  the  United  r*-.. 
States  ;  and  nothing  in  this  constitution  shall  be  so  construed  as  to  !■ 
prejudice  any  claims  of  the  United  States,  or  of  any  particular  state."  This 
is  the  paramount  law  of  the  land,  by  force  of  which  the  public  donuun  in 
Alabama  was  held  and  governed,  and  which  needed  no  aid. 

Neither  did  congress  cede  it,  by  stipulating  that  the  navigable  waters 
should  be  highways.  That  snch  rivers  are  common  for  the  purposes  of 
navigation  and  commerce,  in  tbe  widest  sense,  is  free  from  doubt ;  that 
Alabama  has*  jurisdiction  and  power  over  them,  tbe  same  as  the  original 
states  have  over  their  navigable  waters,  is  equally  clear.  Yet  it  does  not 
follow,  that  the  fee  of  the  shores,  banks  and  soils  under  water,  is  in  the  State 
of  Alabama.  The  United  States,  as  owner,  can  do  no  act  to  obsCrnot  tbe 
free  public  use  of  the  waters,  more  than  a  private  owner  of  the  soil  under 
water  could  obstruct  the  navigation.  The  individual  owner  in  fee  of  the 
bottom  of  a  navigable  river,  can  caltivate  and  take  ont  the  shell-fiah  or 
tbe  minerals  from  the  bed  ;  nor  can  it  be  doubted,  that  the  United  States 
may  pursue  veins  of  silver,  tin,  lead  or  copper,  under  tbe  bottom  of  a  bay, 
tbe  river  Mississippi,  or  a  great  lake  ;  although  they  ooald  not  impede  in 
any  degree  their  navigation.  So  may  tbe  assignees  or  lessees  of  the  United 
States  do  the  same. 

Nor  can  it  be  otherwise  in  regard  to  the  occupation  of  the  lands  between 
high  and  low-water  mark.  Tbe  delta  of  the  Mississippi,  the  greater  part  <rf 
East  Florida,  much  of  Alabama,  aod  also  of  the  state  of  Hissisaippi,  have 
lands  covered  slightly  with  the  flow  of  high-water ;  these  lands  are  subjeot 
to  be  redeemed  by  embankments ;  they  amonnt  to  some  millions  of  acres ; 
many  of  them  are  of  the  best  rice,  indigo,  and  even  sogar  and  cotton  lands 
on  this  continent.  Immense  bodies  of  lands  are  flowed  by  the  great  lakes, 
and  Hubjeot  to  be  redeemed  ;  and  yet  more,  many  parts  of  the  shores  of  the 
great  river  Mississippi,  from  the  mouth  of  the  Missouri  to  the  ocean,  are 
annually  flowed  by  a  tide  of  its  own  ;  and  the  lands  are  redeemed  by  levees 
from  the  water,  until  tbe  vessels  on  its  surface  float  above  redeemed  planta- 
tions that  have  been  submerged  for  months  every  year  ;  and  that  were  snb- 
merged  in  1819,  when  it  is  supposed  the  United  States,  by  implication,  ceded 
all  the  flowed  lands  within  her  limits  to  Alabama.  Embankments  to  exclude 
the  water  are  almost  as  common  on  tbe  banks  *of  the  Mississippi  river,  Tmnma 
and  in  tbe  delta  of  country  embraced  by  its  months,  as  are  fences,  in  *- 
other  parts  of  the  country,  to  protect  the  crops  from  animals  ;  and  it  is  not 
in  the  reach  of  probability,  or  of  belief,  that  congress,  by  an  oversight, 
surrendered  all  flowed  lands  to  the  states  in  which  they  lie  ;  or  that  it  waa 
intended  to  cede  to  the  new  states  the  right  to  prohibit  the  oonstrnotion  of 
foru  and  defences  by  the  United  States,  on  the  public  lands  below  the  high- 
water  mark.  I  imagine,  it  baa  never  occurred  to  any  one,  that  a  parohaae 
of  the  soil  from  the  state  of  Louisiana  was  necessary,  before  works  within 
the  flow  of  tide-water  oould  be  constructed  for  the  defence  of  tbe  months  of 
the  Mississippi  river.  The  idea  is  new  ;  and  the  assumption  leading  to  Mioh 
a  consequence,  startling.  It  is  certainly  not  so  in  Alabama.  To  cot  off 
IftpBT.— 11.  1« 
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every  pretenoe  of  the  kind,  oongresa  asked  Al&bamA  when  she  entered  the 
Union,  to  disclaim  all  right  and  title  to  the  unappropriated  and  waste  lands 
lying  within  the  state,  and  that  the  same  shoald  remain  at  the  sole  disposi- 
tion of  the  United  States  ;  and  to  this  Alabama  bound  herself  in  the  most 
solemn  manner,  by  her  oonetitntion.  The  olaim  set  ap  for  ber  on  this 
groand,  has,  therefore,  no  just  foundation. 

The  supreme  court  of  Alabama  also  holds,  that  by  the  several  acts  of 
congress,  regulating  the  survey  of  the  public  lands,  it  is  provided,  those 
which  border  on  navigable  waters  shall  not  include  within  their  lines  any 
part  of  the  shore  ;  and  therefore,  the  federal  government  has  renounced  the 
title  to  the  navigable  waters,  and  the  soil  covered  by  them.  The  United 
States  have  surveyed  the  shore  of  the  tide-waters,  great  lakes,  and  certainly 
the  banks  of  the  great  rivers,  to  a  wide  extent.  From  the  first,  shores  and 
banks  of  rivers  have  been  the  boundaries  of  fractional  sections  ;  large 
quantities  of  land  have  been  sold,  and  are  now  in  the  market,  within  the 
high-water  mark  ;  many  even  on  the  Alabama  river.  On  the  Mississippi, 
most  of  the  fractions  are  partially  overflowed.  Towns  and  villages  on  the 
banks  of  the  rivers  are  partly  within  the  high-water  mark,  resting  OD 
patentd  from  the  United  States,  or  on  confirmed  French  and  Spanish  claims. 
Scarcely  any  are  exempt  from  this  supposed  infirmity  of  title,  when  situated 
on  tide-water,  or  on  the  larger  rivers,  and  this  is  especially  so,  in  regard  to 
the  towns  on  the  Mississippi,  within  the  range  of  oountry  sold  out  by  the 
^  *United  States.     Indeed,  one  town,  at  the  month  of  the  Ohio,  is 

'  entirely  below  high- water  mark,  and  secured  by  embankment ;  so  that 
it  is  idle  to  adduce  the  practice  of  the  government  as  proof  of  abandonment. 
The  United  States  reserved  the  lands  under  water,  and  between  high  and 
tow-water  mark,  in  many  instanoos,  for  pnblio  use  ;  and  subject  to  grant  by 
special  acts  of  congress. 

That  this  is  so,  we  need  go  no  further  than  the  city  of  Mobile  for  evt- 
denoo.  The  British  government  made  a  grant  to  William  Biobardson,  in 
176V,  fronting  on  Mobile  river,  one  hundred  and  forty  poles,  but  bounded  by 
the  river.  In  1807,  the  Spanish  governor  at  Pensacola  confirmed  the  same 
to  John  Forbes  &  Co.,  extending  to  the  channel  of  the  river.  This  grant 
was  void,  for  want  of  authority  in  the  governor  to  make  it ;  the  country 
having  been  ceded  to  the  United  States.  Oaroia  v.  Lee,  12  Pet.  5 1 1.  The 
act  of  I81U  (Land  Laws  748)  granted  it  by  confirmation  to  John  Forbes  & 
Co.  It  lies  at  the  city,  is  two  hundred  and  sixty-three  acres  on  the  high 
land,  and  was  adjndged  a  good  title  in  Hagan  v.  CampbeU,  by  the  supreme 
court  of  Alabama.  8  Porter  1-25.  So,  in  Polla~d\.  Kibbl,  14  Pet.  366. 
The  cause  oame  to  this  court  from  the  supreme  court  of  Alabama.  That 
oourt  held,  that  the  act  of  1824,  above  referred  to,  conferred  the  better  title 
on  the  defendant.  This  court  reversed  the  decision,  beoaoiSe  the  land  in 
dispute  was  excepted  from  the  act ;  and  declared  that  the  private  act  of 
the  Sd  July  1836,  vested  the  title  in  fee  in  Pollard's  heirs,  the  plaintiffs 
in  the  suit.  They  arc  now  in  as  grantees,  by  force  of  the  private  act,  under 
the  sanction  of  onr  decision.  The  hind  lies  east  of  'Water  street,  and  was 
covered  with  water  at  high  lido  ;  the  same  as  the  land  in  controversy. 

If  congress  had  no  power  to  grant,  the  act  of  1836  is  void,  and  onr 
deoision  wrong,  as  was  that  of  the  supreme  court  of  Alabama,  in  the  same 
owe  ;  for  they  held  the  previons  act  of  1824  was  a  valid  grant.    Many  of 
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the  flowed  lands  mast  have  private  owners.  The  old  states  are  in  the  con- 
stant hahit  of  granting  them  ;  in  some,  they  are  sappoaed  to  be  of  alinoBt 
equal  value  with  all  the  high  landfi  ;  bo  it  was  confidently  asserted  in  the 
argument  of  the  cause  of  Martin  v.  Waddell,  io  regard  to  New  Jersey.  The 
great  oyster  banks  are  certainly  worth  many  millions  of  dollars  in  that 
state,  and  are  fast  becoming  private  property.  If  the  *United  States  f^_,_ 
cannot  make  titles,  the  new  states  must  make  them.  The  city  of  ^ 
Mobile,  on  the  river  front,  two  squarea  deep,  is  without  title,  if  it  be  true, 
that  the  act  of  1824  is  void  for  want  of  power  in  the  United  States  to  give 
title.  I  think  it  clear,  that  the  assumption  of  abandonment,  because  of  the 
mode  of  surveying  the  pnblic  lands,  cannot  be  maintained. 

Nor  has  Alabama  a  better  founded  or  more  plaasible  claim  to  the  lands 
between  high  and  low-water  mark,  on  the  ground  that  she  was  admitted 
into  the  Union  on  the  equal  footing  with  the  original  states.  What  was  th« 
condition  of  these  states  (the  old  thirteen)  when  they  entered  the  Union  F 
In  Massaohusetts  (including  what  is  now  Maine)  all  the  right  of  soil  to  lands, 
BO  far  as  the  sea  ebbed  and  flowed,  by  the  colonial  charter  (to  the  extent  of 
one  hundred  rods),  was  in  the  owners  of  the  shores  ;  and  although  the 
charter  was  annulled,  the  right  was  maintained  as  the  common  law  of  the 
stote,  at  the  revolution.  The  taw  and  decisions  are  found  in  Angel  on 
Tide  Waters  108  ;  and  in  Dane's  Abr.  694,  898.  So,  in  New  York,  lands 
were  held  under  tide-water,  especially  about  the  city,  by  individual  titles 
Mayor,  Ae.  v.  Scott,  1  Caines  543.  So  it  was  in  West  New  Jersey  ;  and  to 
a  great  extent,  in  Pennsylvania  and  Maryland.  The  authorities  will  be 
found  in  Martin  v,  Waddell,  decided  at  this  term  {pogt,  p.  387).  It  waa 
only  in  those  states  where  the  royal  charters  had  been  siirrendered  or  for- 
feited to  the  crown,  and  in  which  no  grants  to  flowed  lands  had  been  made 
(if  any  such  there  were),  that  they  devolved  on  the  state  as  a  consequence  of 
the  revolution.  That  mud-flats  were  then  held  in  private  property,  in  every 
state  of  the  Union,  can  hardly  be  doubted.  If  one  was  in  this  condition,  it 
it  enough  for  onr  purpose.  In  Massachusetts,  they  were  all  thus  held.  If 
Alabama  came  in  "  on  the  same  footing  "  with  Massachusetts  ;  then  all  the 
mud-flats  may  be  held  in  private  property  also  in  Alabama. 

The  stipulation  in  the  ordinance  of  1T8T,  and  which  is  repeated  in  the 
resolution  admitting  Alabama,  guarantying  to  tbe  new  state  equal  rights 
with  the  old,  referred- to  the  politiciai  rights  and  sovereign  capacities  left  to 
the  old  states,  nnimpaired  by  the  constitution  of  the  United  States  ;  and 
which  were  confirmed  to  them  by  that  instrument.  Whilst  territories,  the 
people  inhabiting  the  'countries  now  composing  the  new  states,  were 
subject  to  the  will  of  congress  ;  unrestrained  further  than  restrictions  *■ 
were  imposed  by  tbe  federal  constitution  ;  and  by  compact,  where  the  lands 
had  been  ceded  by  an  original  state,  or  by  treaty,  when  acquired  from  a 
foreign  nation.  The  power  of  congress  was,  and  now  is,  in  the  territories, 
almost  absolnte.  From  this  power,  the  territory  is  withdrawn,  to  the  same 
extent,  on  entering  the  Union,  that  the  original  states  were  exempt,  when 
they  formed  the  constitntion  ;  having  equal  capacities  of  self-government 
with  the  old  states,  and  equal  benefits  under  the  constitution  of  tbe  United 
States.  This  is  the  extent  of  the  guarantee.  That  each  and  all  of  the  states 
have  sovereign  power  over  their  navigable  waters,  above  and  below  the  tide, 
uo  one  doubts.     And  it  is  just  as  free  from  donbt,  that  the  shores  and  banks 
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of  lach  waters,  and  the  raad-flats  flowed  by  them,  are  the  sabjeot  of  pri< 
vate  owoerahip.  The  property  cannot  be  appropriated,  to  the  obstruotion 
or  injury  of  the  public  nee  in  the  water,  further  than  the  state  government 
pcrmitB  ;  and  if  it  is  attempted,  the  obatruetiou  may  bs  abated  as  a  nuis- 
ance. Whether  the  Bay  of  Mobile  has  been  obstrueted,  is  not  a  matter  of 
inquiry  ;  no  one  pretends  that  it  has  been  ;  the  question  is,  oonld  the  flat 
between  high-water  mark  and  the  channel  of  the  river  be  granted  by  the 
individual  owner,  the  United  States?  That  it  could,  is,  I  think,  free  from 
doubt ;  and  that  the  act  of  1824  is  valid,  and  passed  the  title  to  the  corpora- 
tion of  Mobile,  unless  the  defendant's  premises  were  excepted  from  the  grant 
by  the  act.  The  first  section  vests  in  the  mayor  and  aldermen  all  the  lands 
between  high-water  mark  and  the  channel  of  the  river,  in  front  of  the  city, 
that  lie  below  Korth  Boundary  street  and  above  Church  streeL  From 
which  general  grant  are  excepted,  by  the  second  Beution,  lots  on  which  im- 
provementa  had  been  made,  lying  east  of  Water  street  and  fronting 
the  water  lots,  during  the  Spanish  government,  lying  west  of  Water  street. 
The  improved  property  was,  by  the  act,  vested  in  the  proprietor  or  ooonpant 
of  the  lot  fronting  and  opposite  on  tbe  west  of  the  street ;  or  in  the  par* 
chaser  of  the  new  lot  from  the  owner  of  the  old  one. 

That  the  improvement  mast  have  been  on  the  eastern  and  new  water 
lot,  is,  to  my  mind,  plain,  from  the  reading  of  the  aat ;  so  it  has  been  held 
_  .  by  the  courts  of  Alabama,  as  appears  by  the  odtse*ot  PollarcTa  hein ; 
J  that  this  has  been  thooonBiruction  of  the  act  by  the  parties  interested, 
is  manifest,  from  all  the  oootroverBit:&  in  regard  to  this  property  ;  and  those 
at  whose  instance  the  act  waa  passed  are  the  best  judges  of  its  meaning. 
12  Wheat.  200.  The  old  lots  were  only  referred  to,  to  give  locality  to  the 
new,  in  case  of  existing  improvements  east  of  Water  street.  If  the  proprie- 
tor (which  means  owner)  of  the  old  lot  bad  improved  on  the  flat  in  front  of 
it,  then  he  was  entitled,  by  the  act,  to  an  equal  width,  extending  to  the 
channel  of  the  river,  as  compensation  for  his  improvement.  The  Fort  Char- 
lotte lots  were  sold  to  a  company,  and  they  improved,  before  1824,  iii  front 
of  six  of  them ;  and  sold  to  Charles  L.  Matthews,  who  continued  improving 
in  1833  and  1624  ;  and  has  occupied  the  premises  since  ;  and  he  and  his 
tenants  defend  tbe  suit.  The  property  was  valued,  for  the  purpose  of  taxa- 
tion, at  988,000  at  the  time  of  the  trial ;  it  was  worth  only  $4000  in  1823, 
and  it  was  proved  the  increased  value  resulted  from -the  labor  of  Charles 
Matthews. 

The  circuit  court  charges  the  jury  (amongst  other  charges),  "  that  if  tbe 
lot  speciGed  in  the  patents  10,  11, 12,  &o.,  were  proved  to  have  been  bounded 
by  high-water  mark,  at  tbe  time  of  the  purchase  ;  then  they  came  within 
the  terms  of  lots  known  under  the  Spanish  government  as  water  lots,  as  used 
in  the  act  of  congress  ;"  and  if  it  was  proved,  that  the  lot  claimed  was  east 
of  Water  street,  and  in  front  of  the  lots  covered  by  tbe  patents,  and  that 
it  had  been  improved,  before  the  passage  of  the  act,  it  was  vested  in  tbe  pro- 
prietors and  cccnpants  of  tbe  lots  held  under  the  patents ;  and  this,  although 
Water  street  did  intervene  between  the  lots  claimed  and  those  held  under 
the  patents.  The  charge  is  deemed  correct.  The  objfcction  that  the  lands 
in  front  of  tbe  Fort  Charlotte  Inu-  did  not  pass  by  the  act  if  1824,  hai 
nothing  in  it.  The  first  and  second  sections  refer  to  tbe  same  premise*  ; 
the  first  covers  all  the  lands  between  high-water  mark  aod  the  obftnasl  of 
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the  river,  sod  lyiug  between  Churob  street  to  Nortb  Bonndary  streets ; 
of  this  there  can  be  no  doubt ;  &nd  the  ezceptioni  in  the  second  section  apply 
to  every  part  of  the  £^nt,  made  by  the  first.     On  these  gronnds,  the  jadg- 
tnent  thonld  be  affirmed. 

Judgment  affirmed. 

*The  Matob  aiid  Alde&ubn  of  the  Oitt  of  Mobile,  Plaintiffs  in  f^g^. 
error, «.  William  E.  Hallstt,  Executor  of  Joshua  EsNNBDTr  ^ 
deceased,  Defendant  in  error. 

Land-titUe  vn,  Alabama. 

A  grant  b;  the  SpauBh  goTernmeut,  conflnned  bj  the  United  States,  wia  made  of  ft  lot  of  groiuid 
in  the  citj  of  Mobile,  niDDlag  from  >  certain  boundary,  eastwardlj  to  the  river  Ifobile ;  the 
land  adjaoent  to  this  lot,  and  extending  froca  high-water  inirk  to  the  channel  of  the  rirer,  in 
front  of  the  lot,  «i8  held  bj  the  grantee,  as  appurtenant  to  the  fast  land  above  hlKh-water 
marit.  The  citj  of  Mobile  iiiBtituted  an  actioD  to  recover  the  aame,  asserting  a  title  to  it  under 
the  act  of  congreas  of  Sflth  May  1821,  gnuiting  certain  \aia  of  ground  to  the  corporation  of 
the  clt;  of  Mobile,  and  to  certain  individuals  in  the  iild  citv:  Htld,  that  this  lot  was  within 
the  Biccptlona  of  the  act  of  18M ;  and  no  right  to  the  lame  was  vested  in  the  oit]>  of  Xotdle 
by  tbe  act. 

Ebbob  to  the  Snprome  Court  of  the  state  of  Alabama. 

The  case  was  argued  by  Te»t,  for  the  plaintiffs  in  error  ;  and  by  Xty 
and  Setyeant,  for  the  defendant  in  error. 

McLean,  Justice,  delivered  tbe  opinion  of  the  court. — This  case  is 
brought  here  by  a  writ  of  error  from  the  supreme  court  of  Alabama.  The 
plaintiffs  claim  title  under  an  act  of  congress,  and  the  decision  of  the  state 
court  was  against  the  title  ;  which,  ander  the  2Sth  section  of  the  judiciary 
act,  gives  jurisdiction  to  this  court. 

The  plaintiffs  brought  their  action  of  trespass  to  try  the  title  lo  a  lot  of 
ground  in  the  oity  of  Mobile,  bounded  as  follows — commenoing  at  a  point 
on  St.  Louis  street,  in  said  city,  sixty-six  feet  west  of  the  corner  of  St. 
Louis  and  Water  streets,  thence  north  25°  west,  to  the  line  dividing  the 
Price  claim  from  the  Orange  Grove  claim,  tbenoe  parallel  with  St.  Lonis 
street,  castwardly,  to  the  chaoDcl  of  the  river,  thence  along  tbe  channel  of 
the  river,  to  a  point  meeting  the  line  formed  by  the  extension  of  the  north- 
em  boundary  of  St.  Louis  street,  thence  along  the  north  boundary  of  St. 
Louis  street,  to  the  place  of  beginning  ;  with  certain  specified  ezceptiona 

*0n  the  trial,  the  following  bill  of  exceptions  was  taken  :  "  This 


cause  was  tried  at  the  Mobile  circuit  court,  of  April  term,  Ac,  and 


[*262 


a  among  other  things,  proved,  that  tbe  premises,  which  were  claimed 
under  an  act  of  congress,  entitled  'an  act  granting  certain  loti  of  ground  to 
the  corporation  of  the  city  of  Mobile,  and  to  certain  individuals  of  said 
city,'  passed  26th  May  1824,  were  situated  north  of  St.  Louis  street,  and 
were  bounded  on  the  west  by  high-water  mark,  and  east  by  the  channel  of 
the  river  ;  and  that  tbe  defendant  was  claimant,  in  possession,  of  the  land 
lying  immediately  west,  and  which  extended  from  some  certain  boundary, 
castwardly,  to  the  river,  and  which  he  held  by  a  Spanish  grant,  confirmed 
by  the  United  States.  It  was  proved  further,  that  in  the  year  1824,  and  at 
the  time  of  passing  the  act.  Water  street  termmated  below  St.  Louis  street; 
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and  that  in  front  of  the  lands  which  it  was  proved  the  defendant  possessed 
in  the  direction,  Water  street  was  not  extended  or  established,  nor  was  its 
f  ntnre  course  of  direction  known,  or  in  any  way  determined  on.  Where- 
upon, the  court  charged  the  jury,  that  "  by  the  true  construction  of  the  act 
of  congress,  the  corporation  of  Mobile  are  not  entitled  to  the  premises  in 
question,  because  the  defendant  possessed,  by  grant  originating  from  the 
Spanish  government,  the  adjacent  land  extending  to  the  river  Mobile,  and 
the  claim  of  the  corporation  was  for  land  immediately  west  of  it,  extending 
from  high-water  mark  to  the  channel  of  the  river,  to  which  charge  the  plain- 
tiffs excepted.*' 

The  first  section  of  the  act  of  1824,  vests  in  the  mayor  and  aldermen  of 
the  city  of  Mobile,  for  the  time  being,  and  their  successors  in  office,  for  the 
sole  use  and  benefit  of  the  city,  for  ever,  all  the  right  and  claim  of  the 
United  States  to  all  the  lots,  not  sold  or  confirmed  to  individuals,  either  by 
tbat  or  any  former  act,  and  to  which  no  equitable  title  existed  in  favor  of 
an  individual,  under  that  or  any  other  act,  between  high-water  mark  and 
the  channel  of  the  river,  and  between  Church  street  and  Korth  Boundary 
street  in  front  of  the  city.  And  the  second  section  of  the  act,  which  relin- 
quiahea  the  claim  of  the  United  States  to  the  proprietors  of  front  lots  certain 
water  lots  which  they  had  improved,  excepts  from  the  operation  of  the  law, 
oases  "  where  the  Spanish  government  had  made  a  new  grant,  or  order  of 
•2631  '""^*'y  '^'"'  ^^°  same,  during  the  time  at  which  'they  had  the  power 
-'  to  grant  the  same  ;  in  which  case,  the  right  and  claim  of  the  United 
States  shall  be  and  is  hereby  vested  in  the  person  to  whom  such  alienation, 
grant  or  order  of  survey  was  made,  or  in  bis  legal  representative:  pro- 
vided, that  nothing  in  tho  act  contained  shall  be  construed  to  affect  the 
claim  or  claims,  if  any  such  there  be,  of  any  individual,"  &c. 

From  both  sections  of  the  above  act,  it  will  be  perceived,  that  congress 
carefully  guarded  against  any  interference  with  existing  rights.  In  tbe 
first  section,  lots  sold  or  confirmed  to  individuals,  either  by  that  or  any 
former  act,  to  which  an  equitable  title  existed  in  favor  of  any  individual, 
were  excepted  from  tbe  operation  of  the  act ;  and  the  proviso  to  the  second 
section  declares,  that  tbe  act  shall  not  be  so  constructed  as  to  affect  the 
claims  of  any  individual.  From  the  bill  of  exceptions,  it  appears,  that  the 
defendant  was  in  possession  of  the  land  in  controversy,  under  a  Spanish 
grant,  wltlcb  was  confirmed  by  the  United  Slates  ;  and  that  the  land  ex- 
tended to  the  Mobile  river.  It  was,  then,  within  the  exception  in  the  act  of 
1824,  and  no  right  vested  in  the  plaintiflTa.  We  think,  therefore,  that  the 
instruction  of  the  circuit  court,  to  this  effect,  was  right.  The  judgment  of 
the  circuit  court  was  affirmed  by  the  supreme  court  of  Alabama,  and  we 
affirm  the  judgment  of  the  latter  court. 

Catbon,  Justice.  {IHsaenting.) — I  dissent  from  the  principal  opinion,  on 
several  grounds.  It  is  impossible  for  me  to  ascertain  frem  the  few  facts 
stated  in  tho  record,  whether  the  land  in  controversy  lies  in  front  of  the  city 
of  Mobile,  as  it  existed  in  1824.  It  ia  quite  probable,  it  lies  north  of  any 
established  street  running  west  from  tbe  bay,  at  date  of  the  aot  of  congress 
under  which  the  corporation  claims  ;  and  it  is  clear,  that  such  street  ia  the 
limit  of  grant  on  the  north,  as  it  calls  for  North  Boundary  street ;"  and  it 
is  an  admitted  fact^  that  no  street  bearing  this  name  existed  in  1824,    It 
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TM  iDOambent  OD  the  oorporation,  as  plMntiffa,  to  prove  that  their  grant 
included  the  premise§  eoed  for,  to  authorize  a  recovery  on  the  strength  of 
their  own  title  ;  as  they  oould  not  rely  upon  the  weakness  of  that  of  their 
adversary.  Until  this  was  done,  the  validity  of  the  statute  of  the  United 
States  oould  not  be  drawn  in  question  in  *the  state  court.  It  must  r«agj 
appear  upon  the  face  of  the  record  :  Ist,  that  such  a  question  might  '- 
have  arisen  ;  2d,  that  it  was  actually  made  ;  and  3d,  that  it  was  decided. 
For  the  rule,  I  refer  to  the  case  of  Amutronff  v.  TVeana-er  of  Athetu 
County,  deeided  at  this  term  {j>o»t,  p.  281).  Suppose,  it  appeared  by  the 
record,  that  the  land  lay  miles  above  the  city  as  it  existed  in  1824,  and  yet 
the  state  court  had  seen  proper  to  declare  that  the  act  of  congress  was  void  ; 
could  this  court  take  jurisdiction  to  examine  and  reverse  the  state  decision  ? 
I  think  not  1  No  question  on  the  validity  of  the  act  could,  in  such  case, 
have  been  properly  raised  or  decided  ;  because  the  act  of  congress  bad  no 
application  to  the  premises  sued  for.  It  rested  on  the  plaintiffs  in  error  to 
show,  ID  the  bill  of  exceptions,  the  facts  that  could  give  rise  to  the  question  ; 
we  cannot  infer  the  facta,  to  give  this  court  jurisdiction  under  the  2Sth  sec- 
tion of  the  act  of  I78d.  If  it  be  true,  that  the  making  such  a  question  at 
the  bar,  and  its  decision  by  the  state  court,  gives  jarisdiction  to  this  court, 
then  the  validity  of  this  act  of  congress  may  be  drawn  in  question  in  any 
case  when  the  state  court  sees  proper  to  give  an  abstract  opiaion  in  regard 
to  it. 

It  is  supposed,  the  description  of  the  premises  in  the  declaration,  can  be 
referred  to  in  this  cose,  to  aid  the  hill  of  exceptions ;  which  in  itself  is  not  pre- 
tended to  be  sufficient  to  raise  the  question  on  the  validity  of  the  act  of  con- 
gress. The  declaration  is  allegation,  not  proof.  It  is  not  referred  to  by  the 
exceptions  ;  no  fact  stated  in  it  is  recognised  as  proved  by  the  ooort.  The  bill 
of  exceptions  states,  that  the  plaintiffs  claimed  under  the  act  of  1824  ;  that  the 
premises  claimed  by  plaintiffs  were  north  of  St.  Louis  street,  were  hounded  on 
the  west  by  high-water  mark,  and  east  by  the  channel  of  the  river;  and  that 
the  defendant  was  claimant  in  poasession  of  the  land  lying  immediately 
west,  and  which  extended  eastwardly  to  the  river :  and  which  he  held 
under  a  Spanish  grant ;  and  that  Water  street,  in  1 824,  did  not  extend  so  far 
north  as  the  front  of  the  land  claimed  by  defendant ;  and  this  is  all  it  states. 
I  deem  it  wholly  inadmissible,  in  this  court,  to  assume  jurisdiction  nnder  the 
25th  section,  by  inference.  But  if  it  could,  1  should  infer,  rather,  that  the 
land  in  dispute  lay  north  of  the  front  of  the  city,  when  the  grant 
*was  made,  than  the  reverse,  beoaose  Water  street  did  not  extend  r^niir 
80  far  north  at  that  time.  *■ 

2.  If  the  premises  are  situate  south  of  North  Boundary  street,  as  it 
existed  in  1624,  then,  I  have  no  doubt,  the  oorporation  took  title,  by  virtue 
of  the  act  of  that  year ;  notwithstanding  that  the  land  of  the  defendant's 
testator,  Kennedy,  fronted  on  the  shore  of  the  river,  and  was  bounded  by 
the  high-water  mark.  The  Mobile  bay  is  an  arm  of  the  sea,  where  the  tide 
flows  and  reflows,  and  is  part  of  the  ocean  ;  and  is  navigable  in  the  sense  of 
the  term  as  applicable  to  snch  waters.  The  shores  between  the  high  and 
low-water  marks  belonged  to  the  king  of  Spain,  and  passed  to  the  United 
States  by  our  treaty  with  France,  in  180S,  as  the  king  of  Spain  held  them  ; 
unless  they  had  been  granted  by  the  king,  before  the  cession  to  France,  or, 
at  least,  before  they  were  ceded  to  the  United  States,  in  1803.    In  regaiil 
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to  title,  BO  difference  exists  between  the  high  lands,  and  thoae  flowed  by  the 
tide,  llie  act  of  1624  granted  the  lands  between  ordinarj  high-water  mark 
and  the  channel  of  the  river,  to  the  corporation  of  Mobile.  The  bill  of 
azoeptiona,  in  effect,  states,  "  that  the  defendant  was  olainumt  in  poBseaaion 
of  land  lying  immediately  west  of  the  land  ened  for ;  that  his  claim  extended 
to  the  river,  and  lay  west  of  it ;  and  that  the  lands  of  the  pluntiffs  were 
bounded  on  the  west  by  the  high-water  mark,  and  extended  east  to  the 
shannel  of  the  river."  So  that  the  high-water  mark  is  the  eommAn  boundary 
between  the  grants. 

I  oODOur  with  my  brethren  of  the  majority,  that  if  the  defendant  was  in 
possession  of  the  land  in  controversy,  Dnder  a  confirmed  Spanish  grant,  that 
then  such  Spanish  grant  is  excepted  from  the  act  of  1824  ;  and  that  this  is 
the  true  coDstruotion  of  the  act,  as  this  court  held  in  FoUard'a  Heirt  t. 
Xiibi  :  and  it  matters  not  when  the  Spanish  grant  was  made,  so  that  it  was 
before  Spain  surrendered  the  country  to  the  United  States,  for  although 
snoh  grant  was  void,  still  the  act  of  1824  intended  to  except  it.  This  is  the 
settled  doctrine  of  the  court  on  the  construction  of  the  act.  But  my  brethren 
and  myself  differ  as  to  the  fact ;  we  oannot  go  out  of  the  record  ;  and  this 
explicitly  states  that  the  eastern  boundary  of  the  defendant's  land  wag 
the  weetem  boundary  of  that  sued  for  by  the  plaintiffs  ;  and  it  is  almost  the 
^  only  explicit  *statement  in  the  bill  of  exceptions.     The  case  did  not 

^  tarn  in  the  courts  below  on  a  conflict  of  boundary  ;  but,  obviously,  on 
tbegroands  assumed  in  the  ease  of  the  same  plaintiffs  against  Eslava,aa  will 
be  seen  hereafter. 

As  no  right  to  the  soil  below  high-water  mark  was  claimed  for  the 
defendant,  further  disoussion  on  this  point  might  be  dispensed  with  ;  yet, 
as  the  Kew  Jersey  case  of  Martin  v.  Waddell  has  jnst  been  argned  for  the 
third  time  in  his  court,  and  the  doctrine  of  riparian  rights  was  very  fully 
presented,  and  as  authorities  are  at  hand,  a  slight  reference  to  them  will  be 
made.  A  p^mary  rule  of  construction  (according  to  the  English  common 
law),  as  applicable  to  grants  of  lauds  made  by  the  government  to  individuals, 
when  they  front  on  the  shores  of  tide-waters,  is,  that  they  go  no  farther  than 
ordinary  high-water  mark;  and  If  the  grant  extends  over  the  tide- water, 
taking  the  high  land  on  both  aides,  the  land  under  water  does  not  pass  by 
the  ordinary  terms  of  grant,  applicable  to  high  lands  ;  because  the  soil  under 
tide-waters  is  a  public  sovereign  right,  and  an  estate  to  itself,  in  the  sover- 
eign, held  in  trust  for  the  public  use,  separate  from  the  high  land.  This  is  the 
settled  doctrine  iu  Ehigland,  as  will  be  seen  by  the  case  of  the  Royal  .Fttherj/ 
of  the  Banne,  in  8  Jamea  I.,  reported  by  Sir  John  Davies  149  ;  and  by 
Angel,  in  his  Treatise  on  Tide-wateM,  -App'x,  36,  ed.  of  1826.  The  case, 
was  recognised  as  sound  law  by  the  court  of  king's  beach,  in  Carter  v, 
Mureot,  4  Bnrr.  2162,  in  which  it  is  said,  "  That  navigable  rivers,  or  arms 
of  the  sea,  belong  to  the  crown,  and  not  like  private  rivers,  to  the  land- 
owners on  each  side :  and  therefore,  the  presumption  Uea  the  contrary  way 
in  the  one  case,  faom  what  it  does  In  the  other.  Here,  indeed,  it  lies,  primd 
faeUffia  the  side  of  the  king  and  the  public."  "The  case  of  the  Royal 
Salmon  Fishery  in  the  river  Banne,  in  Sir  John  Davies'  Reports,  is  agreeable 
to  this ;  and  it  is  a  very  good  case."  The  same  doctrine  baa  been  maintained 
in  Massachusetts,  as  will  be  seen  by  the  case  of  Storer  v.  l^iveman,  6  Mass. 
4M.  In  that  atate^  a  local  peculiarity  exists  which  is  explained  by  the  court. 
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So  in  New  York.     I^m^  v.  Stc&t,  6  Johns.  183  ;  Mayor,  dbc.  of  Jfew 
York  V.  Soott,  1  Caines  643.     And  in  mnaj  eubeeqnent  casea,  this  rale  of 
GonstractioD  is  recognised. 

*I  nnderatand  the  same  rule  to  apply,  by  force  of  the  laws  of  r.^.^ 
Spain,  to  the  Spanish  grant  ander  which  the  defendant  Hallett  I- 
oUims.  So  the  sapreme  court  of  Alabama  held,  in  ffagan  v.  Campbell, 
8  Porter  1,  24.  And  see  Mayor,  £c.  of  Mobile  v.  Ealava,  opinion  of 
flupreme  conrt  of  Alabama.  And  I  feel  disinclined  on  this  point  to  look 
beyond  the  decisions  of  the  state  court  of  Alabama;  if  power  to  look  beyood 
it  exists  in  this  court,  on  this  particular  point,  which  I  doubt. 

The  defendant  having  no  right  of  soil  to  the  premises  sued  for,  the  next 
inquiry  is,  could  cougress  grant  the  land  below  higb-water  mark  ?  That  the 
United  States  acquired  the  right  of  soil  from  France,  by  the  treaty  of  ISO.'i, 
is  not  open  to  question  ;  and  that  a  mud-flat  flowed  by  tide- water  is  the  sub- 
ject of  grant  by  the  government  to  an  individual,  I  think,  cannot  well  be 
doubted  by  any  one  acquainted  with  the  southern  country  ;  when  snob  val- 
uable portions  of  it  are  mudflats,  in  the  constant  course  of  rcolamation. 
That  the  king  of  England  could  so  grant  in  the  American  colonies,  and  that 
the  states  of  this  Union,  where  the  rights  of  soil  are  governed  by  the  com- 
mon law,  can  thus  grant,  is  not  an  open  qnestion.  The  city  of  New  York, 
by  the  king's  charter  of  1730,  and  by  legislative  acts  of  the  state,  holds  a 
largo  body  of  land  in  and  about  the  city  that  was  formerly  entirely  below 
high-water  mark,  and  that  is  but  slightly  reclaimed  at  this  day  ;  as  will  be 
seen  by  1  Kent's  Com.  7,  8£. 

And  I  understand  it  to  be  the  settled  doctrine  in  Alabama,  that  the 
United  ^tates  has  power  to  grant  the  lands  from  high-water  mark  to 
the  channel  of  the  river  Mobile,  prcvioos  to  the  formation  of  the  state  cou- 
etitution.  So  the  supreme  court  of  that  state  held,  in  Sagan  v.  Campbell, 
above  cited.  Bat  the  ground  assumed  by  that  court,  amongst  others,  is, 
that  by  the  adoption  of  the  state  constitution,  and  its  acceptance  by  con- 
gress, the  right  of  Boil  to  all  lands  flowed  by  tides  passed  to  the  state  gov- 
ernment by  implication,  as  an  incident  to  the  state  sovereignty.  And  on 
the  same  principle  was  the  present  cause  decided  by  that  court ;  for  they 
certify  in  the  record  before  us,  "that  the  opinion  delivered  tn  the  vase  of 
the  Mayor,  Ac,  of  Mobile  v.  Ealava,  at  this  term,  is  decisive  of  the  present. 
The  consequence  is,  that  the  "judgment  of  the  circuit  court  is  free  r,„-.o 
from  error,  and  must  be  affirmed."  L 

The  case  of  the  Mayor,  Ac.  v.  £!slava,  has  been  before  us  this  term,  and 
I  refer  to  my  opinion  in  it,  for  the  reasons  why  I  supposed  the  supreme 
oourt  of  Alabama  mistaken,  when  they  declared  the  act  of  congress  void. 
Assuming  that  the  act  of  1824  covered  the  land  in  controversy,  then,  I  am 
of  opinion,  that  the  sapreme  court  of  Alabama  erred,  by  declaring  it 
invalid  ;  and  that  the  jadgment  ought  to  be  reversed. 

Judgment  affirmed. 
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i^OHASLBsKKLBBTandOHABLBB  MoInttbb,  Appellante,  V.  ALrBXoM. 
HoBBT  and  Thouab  P.  Bond,  Complainants. 

ParUiwaihip  aoeowUa. — Jurisdiction  of  equity. — ProceedmgatoaecowU. 
Release. 

Od  tbe  diisolalioQ  of  &  ptrtnersbEp,  In  18S!i,  it  was  agreed  vitb  the  out-going  partners,  H,  uid  B., 
that  tlia  debts  due  to  the  partnership  sliould  be  collected  by  the  remaining  partnera,  E.  and 
HcL,  «nd  tbe  debts  due  b;  iho  partnership  should  be  paid  bj  them,  and  a  fiied  tnm  aboald 
b«  paid  to  H.  and  B.,i>hen  a  Buffictent  sum  was  collected  for  that  purpose,  bej-ond  the  amount 
of  the  debts  due  b;  the  Srm.  In  1629,  E.  and  UcL  having  gone  on,  under  this  agreement,  to 
collect  the  debts  due  to,  and  pay  the  debts  dne  by,  the  partnership,  U.  and  B.  filed  a  bill  in  the 
drcuit  court  of  the  South  Carolina  diBtrJct,  against  K.  and  HcE.,  chsr^ng  that  there  was  a 
aurptun  of  the  pnrtneraliip  effects,  after  paying  all  the  debts,  suAcieni  to  psj  them  tbe  sum 
which,  bj  the  agreement  made  on  the  diaaolulion  of  the  parlnership,  was  to  be  paid  to  them, 
and  ciniming  certain  Bridge  bills,  which  were  lo  be  delivered  to  them;  and  prajing  for  an 
account.  Tlie  circuit  court,  after  proceeding  in  the  case,  the  accounU  having  been  frequently 
before  u  mnster,  and  after  evidence  had  been  taken,  made  a  decree  in  favoc  of  H.  and  B.,  for  a 
certain  sam  of  money,  tc,,  mid  the  defendants  appealed  lo  tbe  supreme  court.  It  was  con- 
tended by  the  appellunls.  that  the  circuit  court,  eitiiiig  In  chancery,  had  do  Jurisdiction  beyond 
tliBt  of  compelling  a,  discovery  of  the  amount  which  £.  and  Hcl.  had  received  under  tbe  agree- 
ment; and  that  if  anything  waa  found  due  to  H.  and  B.,  they  were  bound  to  leaort  to  tbelr 
action  at  law,  on  the  covenant,  entered  into  at  the  dissolution  of  the  partnership,  to  reoover 
it.  This  is  a  clear  case  fur  relief,  ns  nell  as  for  discovery,  in  chancery ;  H.  and  B.  were  entitled 
to  an  account;  and  if,  upon  that  account,  anything  was  found  to  be  due  to  them,  they  were. 
upon  wellsetcted  chancery  principles,  entitled  to  relief  also. 

According  to  the  ordinary  proceedings  of  a  court  of  chancery,  the  conrt  should  pass  upon  eaob 
item  of  an  account  Kpocted  by  a  master,  when  the  amount  actually  received  by  a  par^  is  id 
controversy  ;  this  is  necessary  to  enable  the  appellate  court  lo  pass  its  judgment  on  the  items 
allowed,  or  disallowed,  in  the  interior  coort  But  in  a  case  where  the  remaining  partners  had 
received  the  sum  claimed  from  them,  beyond  the  debts  they  had  agreed  to  pay.  It  mattered 
not  bow  mucn  more  thej  had  received ;  and  such  a  case  does  not  require  a  statement  of  tbe 
eiBct  amount ;  tbe  evideuce,  and  accounts,  and  exceptions,  being  all  in  the  record  brought  into 
the  appellate  court,  tbe  court  can  determine  whether  the  sum  mentioned  is  proved  to  have 
been  collected  or  not. 

During  the  pendency  of  the  suit  in  the  chanoery  in  the  circuit  court  of  South  Carolina,  one  of 
the  complainants,  U.,  being  in  Xew  Tork  where  he  had  gone  on  other  matters  than  those 
connected  with  the  suit,  was  arrested  by  the  defendant,  in  a  suit  at  common  law,  for  a  claim 
which  was  in  coiilroTcrsy  in  the  suit  in  chancery  ;  and  which  could  have  been  adjusted  in  tbe 
chancery  suit;  and  was  required  to  give  apedal  bail  for  his  nppesrance  to  the  suit  before  a 
court  in  New  Tork.     Much  diEBculty  arose  in  procuring  special  bail ;  and  having  called  at 

•Mm  '''*  counting-hooae  of  K.,  one  of  the  "plaintiffs  In  the  suit,  on  the  subject  of  tbe  suit, 
■I  be  there  executed  a  release  of  all  claims  in  the  chancery  suit,  and  acknowledged  accounts 
presented  to  bim  to  be  correct,  by  which  tbe  claims  in  the  cbanoery  suit  in  South  Carolina 
were  admitted  to  be  adjusted  ;  tbe  auiC  at  conunoo  law  was  then  diaoontlnued.  Tbe  defend- 
ants in  tbe  oii'cait  oourt  of  South  Carolina  afterwards  filed  the  release,  and  moved  to  diamiia 
tlie  bill ;  which  motion  was  opposed,  on  the  ground  that  the  reiease  was  obtained  by  duress ; 
the  parties  went  on  to  t«ke  testimony  as  to  the  circumstances  under  which  the  release  was 
given :  Hdd,  that  there  could  be  no  objection  taken  to  the  Introduction  of  the  release  in  tbia 
form,  under  (he  circumstances  of  the  case.  The  release  having  been  admitted  without  excep- 
tiou,  no  objection  could  afterwards  be  made  to  the  manner  in  whicb  it  was  introdnoed ;  It  had 
the  same  ^ect  that  it  would  have  had  upon  a  croas-biil,  or  supplemental  answer;  and  the 
complainsnt  bad  the  same  opportunity  af  impeaching  it. 

There  is  no  propriety  In  requiring  technical  and  formal  proceedings,  when  they  tend  to  embtrraa* 
and  delay  the  administration  of  justice ;  unless  they  are  required  bj  some  Bied  principles  of 
equity  law  or  pntctloe^  which  tbe  oourt  would  not  be  at  liberty  to  disregard. 

If  the  accounta  between  tbe  parties  are  impeached,  and  a  release  has  been  obtained,  executed  by 
one  of  tbe  parttea,  In  a  caae  depending  before  a  court  of  chancery,  the  release  will  Dot  prevent 
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the  court  from  looking  iato  the  MttlementB;  ■□<!  the  relesM  in  such  n  cue  \a  enlltled  to  no 
greater  force  in  n  court  of  equitT,  than  Cbe  Betclement  of  the  icwmot  on  vhich  It  wns  gtven. 
If  >  releiue  is  executed,  and  h  settlement  is  made,  of  a  pnrticulsr  item  in  an  account  for  which 
Buit  has  b«ea  brought,  and  in  whivh  the  part;  haB  been  arrested,  the  letllement  having  b«en 
conBned  lo  the  claim  for  the  damages  for  which  the  auic  «ai  brought,  the  mere  ciroumatance 
ot  the  defendant  being  detained  bj  the  procesa  inaued  to  recover  the  amount  claimed,  wonld 
be  DO  objection  lo  the  validitj  of  the  agreement  and  release.  But  if,  while  under  detention, 
for  want  of  special  bail,  are  lease  was  obtained  of  other  matteni  than  those  embraoed  In 
the  Buit,  and  much  more  important  in  amount,  and  which  had  been  inaialed  on  (or  years,  in  the 
suit  pievioualj  instituted,  then  in  the  course  of  proceeding ;  neither  the  drcumatances  under 
which  the  release  was  taken,  and  the  account  connected  with  it  settled,  nor  the  contenu  of 
the  papers,  entitle  them  to  anj  consideration  in  a  court  of  equitj. 

Appeal  from  tfae  Circuit  Court  for  the  district  ol  Kouth  Carolina. 

This  case  was  argued  by  Coxe  and  Wood,  for  the  appellants  ;  and  by 
l^ffori,  for  the  appellees. 

Tanby,  Ch,  J.,  delivered  the  opinion  of  the  court. — This  is  an  appeal 
from  the  decree  of  the  circuit  court  for  tbo  district  of  South  Carolina.  Il 
appears  from  the  record,  that  Eelsey,  Mclntyro  and  Hobby,  for  some  time 
previous  to  theSth  of  February  1822,  carried  on '"business  in  Georgia,  r^„,, 
as  merchants,  under  the  firm  of  C.  Kclsey  A>  Company  ;  and  it  hav-  ^ 
ing  been  agreed  among  the  partners  that  Hobby  should  withdraw  from  the 
firm,  they,  on  the  day  above  mentioned,  entered  into  the  following  agree- 
ment : 

"Articles  of  agreement,  entered  into,  at  the  dissolution  of  the  firm  of 
C.  Eelsey  &  Company,  between  Alfred  H.  Hobby,  of  the  first  part,  and 
Charles  Eelsey  and  Charles  Mclntyre,  of  the  second  part,  witnesseth,  that 
the  said  Alfred  M.  Hobby  doth  agree  to  withdraw  from  the  said  firm,  upon 
the  following  conditions,  viz  :  that  the  said  parties  of  the  second  part  are  to 
take  upon  themselves  the  entire  settlement  of  the  business  of  the  said  firm, 
and  are  to  pay  to  the  said  A.  M.  Hobby,  after  the  debts  of  the  said  firm  arc 
all  paid  and  discharged,  and  a  sufficient  sum  collei^ted  out  of  the  debts  now 
due  to  the  said  firm,  tssoo,  and  in  Bridge  bills,  whenever  he  shall  demand 
them,  $1130.  And  the  said  A.  M.  Hobby,  for  said  consideration  of  the 
above  sums  of  money  to  be  paid,  and  the  farther  sum  of  one  dollar  to  him 
in  hand  paid,  the  receipt  whereof  is  hereby  acknowledged,  hath  relinquished, 
and  by  these  presents  doth  transfer,  to  the  said  parties  of  the  second  part, 
all  his  interest  or  claims  of  whatever  nature  he  has,  or  may  have,  as  partner 
in  the  said  firm.  It  is  also  stipulated  and  agreed,  that  the  said  A.  M.  Hobby, 
of  the  first  part,  in  consideration  as  above  specified,  is  to  protect  the  said 
parties  of  the  second  part,  from  a  certain  judgment  obtained  against 
said  firm  by  the  branch  of  the  United  States  Bank,  in  this  city,  and  to  huld 
them  harmless  from  any  balance,  should  there  be  any  due,  after  the  conclusio 
of  the  settlement  between  John  McEinnie  and  Thomas  Gardner,  respecting 
the  said  judgment.  And  for  the  faithful  discharge  of  this  agreement,  we 
bind  ountelves,  our  heirs,  executors,  administrators  or  assigns." 

At  the  time  this  agreement  was  executed,  an  inventory  was  taken  of  the 
assets  and  debts  of  the  firm,  by  which  it  appeared,  that  the  goods  and  prop* 
erty  on  hand,  together  with  the  debts  due  to  the  partnership,  were  esUmated 
at  $38,164.96  ;  and  that  the  debts  due  from  it  amounted  to  $26,0S7.B1,  and 
that  this  schedule  formed  the  basis  of  the  agreement. 

Ill 
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*Iii  Koveniber  1829,  Hobb}-  filed  his  bill  against  Eelsej  and  HoId- 
tyre,  cbargiog  that  there  was  a  surplus  of  par*.ner8hip  effects,  after  pay- 
ing all  the  debts,  sufficient  to  satisfy  the  |5500  mentioned  in  the  con- 
tract, as  well  as  the  Bridge  bills,  and  praying  an  acooant.  These  Bridge 
bills  were  notes  issued  by  a  company  who  bad  built  a  bridge,  in  the  state 
of  Georgia ;  and  these  notes  circulated  as  money,  but  at  a  heavy  discoant. 

On  the  Jth  of  February  l'8:i0,  Mclntyre  pnt  in  his  separate  answer,  in 
which  he  denied  that  the  assets  of  the  partnership  produced  the  surplus 
charged  by  the  complainant ;  and  exhibited  an  account  according  to  whiob 
the  funds  of  the  partnership  realized  only  $29,680.83,  and  the  debts  paid 
amonnted  to  (28,874. C6  ;  and  be  insisted,  that  large  sums  were  also  paid  by 
them  for  interest  on  the  debts  of  the  finn,  and  heavy  expenses  incnrred, 
which  were  not  introdnced  into  this  account,  but  for  which  Kelsey  and 
Mclntyre  ought  to  be  allowed  credit  ;  and  that  when  these  sums  were  added, 
they  would  amount  to  considerably  more  than  had  been  ooUected  ;  and 
that  in  addition  to  this,  they  are  entitled  to  an  allowance  of  two  and  a  half 
per  cent,  on  all  sums  collected  and  paid  by  them.  He  also  averred,  that 
Hobby  did  not  perform  his  part  of  the  i^^ement,  and  that  an  execution 
was  afterwards  issued  by  the  branch  of  the  United  States  Bank,  and  the 
goods  of  Kelsey  and  Mclntyre  seized  for  the  debt  against  which  Hobby  bad 
convenanted  to  save  them  harmless  ;  and  that  by  reason  of  that  execution 
and  seizure,  they  were  pnt  to  great  expense,  and  were  seriously  injured  in 
their  credit,  and  embarraeaed  in  their  business  as  merchants  ;  and  insisted, 
that  they  were  absolved  from  their  agreement,  by  the  failure  of  Hobby  to 
perform  his  part.  The  answer  further  stated,  that  although  Kelsey  and 
Mclntyre  denied  the  right  of  the  oomplainant  to  the  Bridge  bills  he  claimed, 
yet  they  were  willing  to  give  him  an  order  for  them,  on  the  attorney  in 
whose  bands  they  had  been  placed  for  suit,  and  who  had  prosecuted 
the  claim  to  jadgment.  That  the  respondent  had  always  been  ready  to 
account  with  the  complainant,  Hobby,  and  to  deliver  him  these  bills,  but 
that  no  demand  was  made  until  this  suit  was  about  to  be  institated. 
^  *Kel8ey,  the  other  respondent,  had  removed  to  New  York,  a  short 

'  time  before  the  bill  was  filed,  and  bis  answer  was  not  pnt  in  until 
January  lOtb,  1838.  This  answer  is  in  substance  the  same  with  that  of 
Mclntyre,  to  which  it  refers. 

There  was  a  general  replication  to  these  answers,  and  the  accounts  re- 
ferred to  a  roaster,  by  order  of  the  court  ;  when  his  report  oame  in,  many 
exceptions  were  filed  to  it  on  both  sides  ;  and  upon  hearing,  the  court  set 
aside  the  report,  and  returned  it  again  to  the  master,  with  directions  as  to 
the  principles  on  which  it  was  to  be  stated.  A  good  deal  of  testimony  was 
taken  on  both  sides,  and  the  master  made  a  second  report,  at  April  term 
1839,  according  to  which  the  respondents  had  paid  12031. OS,  beyond  the 
assets  which  came  to  their  hands.  Many  exceptions  were  again  filed  on  both 
sides  to  this  report,  and  it  was  by  order  of  the  court  again  retnmed  to 
the  master  with  directions  to  take  further  proof  as  to  one  of  tbe  items  In 
controversy. 

In  the  latter  end  of  An  gnst  1839,  while  the  accounts  were  pending  before 

the  master,  as  herein  before  mentioned,  Hobby  went  to  New  York,  where 

Kelsey  resided   and  was  carrying  on  bneiness ;  and  a  few  days  after  he 

lurived  there,  he  was  arrested  at  the  suit  of  Kelsey  and  Mclntyre,  npoo  a 
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ol^m  for  t4000  as  damages  for  not  having  saved  them  harmless  against  the 
debt  due  the  branch  Bank  of  the  United  States,  according  to  his  covenant  in 
the  agreement  herein  before  mentioned.  It  seems,  that  Kelsey  was  advised 
by  his  oouusel,  in  New  York,  tbat  this  claim  could  not  be  allowed  him  in 
the  chancery  suit,  because  tlic  damages  were  unliquidated.  Being  a  stranger 
in  the  city,  he  found  difficulty  in  procuring  special  bail ;  but  an  acquaint- 
ance, whom  he  had  occasionally  met  in  society,  and  to  whom  he  applied, 
entered  into  a  bail-bond  to  the  sheriff,  conditioned  that  be  would  appear  to 
the  snit  and  put  in  special  bail  within  twenty  days  after  the  fourth  of  Sep- 
tember then  next  ensuing  ;  Hobby  assuring  him,  that  he  expected  some  of 
his  southern  friends  to  be  in  New  York,  in  a  few  days,  and  that  he  would 
then  be  able  to  relieve  him.  The  party  who  thus  became  his  surety  informed 
Hobby,  in  the  presence  of  the  officer  in  whose  custody  he  was,  that  he  could 
not  justify  as  special  bail ;  and  he  was  not,  therefore,  *acoepted  as  f^„^. 
surety  in  the  bond,  until  the  officer  oonsalted  Eelsey's  conneel  and  '■ 
received  bis  consent. 

The  southern  friends,  of  whom  Hobby  spoke,  when  they  arrived,  oftered 
to  become  his  special  bail,  but  not  living  in  the  state  of  New  York,  they 
could  not  be  taken,  without  the  consent  of  Kelsey.  And  Hobby  remained 
in  New  York,  nnable  to  procure  special  bail,  until  the  6tb  of  September, 
when  he  signed  an  admission  of  the  correctness  of  an  account  concerning 
the  whole  controversy  in  the  circuit  court,  which  had  been  prepared  some 
time  before  by  one  of  Kelsey's  clerks.  According  to  this  accoant,  Kelsey 
and  Molntyre  bad  paid  t1S,669.73,  under  the  agreement  with  Hobby,  beyond 
the  amount  of  the  partnership  funds  tbat  came  to  their  banda.  And  at 
the  same  time  that  he  signed  the  account,  he  exeonted  the  following 
release : 

Account  of  C.  Kelsey  and  Company  with  the  old  oonoem  of  C.  Kelsey  and 
Company.  United  States,  South  Corolina  District.  Being  Sixth  Dis- 
trict, United  States. 

A.  M.  Hobby  and  Thomaa  C.  Bond,      )     .,  j.      .    ,  -:,  ^     ^ 

•"  f     How  pending  before  said  Court 

Charles  Kelsey  and  Charles  Mclntyre, )  i        ry,  . 

Id  this  case,  the  parties,  Alfred  M.  Hobby  and  Charles  Kelsey  have 
oome  together,  and  examined  the  snbjeut-matters  in  dispute,  and  they  find 
the  within  account  correct,  and  it  is  hereby  admitted  to  be  correct,  and  every 
entry  in  it.  And  they  do  not  deem  it  just  or  equitable  that  said  suit  should 
be  further  prosecuted.  And  in  consideration  of  the  premises,  and  one  dollar 
paid,  the  parties  iu  said  suit  hereby  discharge  each  other  from  all  demand  in 
the  same.  And  each  party  releases  and  discharges  the  other  from  all  demand, 
of  every  name  and  nature,  and  agree  that  the  said  suit  should  be  discontin- 
ued.    As  witness  our  hands  and  seals,  this  sixth  day  of  September,  1839. 

A.  M.  HOBBT.      [l.  b.] 

C.  Kblbbt.        [l.  b.] 
Witness  to  the  signatures  and  seals  of  A.  U.  Hobby  and  C.  Kelsey — 
Obo.  H.  Kxlbbt. 
B.  A.  HcosKOK. 

*lliia  release  was  attanhed  to  the  account  settled  at  the  same  time ;  ■-««»> 
and  «  letter  written  by  Hobby  to  bis  counsel,  and  shown  to  Eelaey,  '- 
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Btatin^  tbat  thoy  had  come  to  a  setttement,  and  directing  tbe  suit  in  chaD> 
eery  to  be  diaoontinued  ;  and  Hobby  was,  thereupon,  discharged  from  the 
arrest,  and  sbortly  afterwards  left  New  York. 

Od  the  8th  of  January  1840,  the  release  and  settlement  above  mentioned 
were  prodaced  in  court  by  the  aolioitors  for  the  respondenta,  and  a  motion 
thereupon  made  to  dismiss  the  bill.  This  motion  was  resisted  on  the  part 
of  the  complainant,  but  the  particular  grounds  upon  which  it  was  objected 
to  arc  not  set  forth.  The  order  of  the  court  merely  states  that  the  release 
was  impeached  by  the  complainant's  counsel,  and  authorizes  both  parties 
to  take  testimony  in  regard  to  the  setttement  and  release.  Under  this  order, 
sundry  depositions  were  taken  and  returned  on  the  part  of  the  complain- 
ant, to  show  tbat  the  settlement  and  release  were  without  consideration,  and 
that  they  were  extorted  frombim  by  the  arrest  under  which  he  was  detained 
in  New  York  ;  his  southern  friends  and  acquaintances  being  refused  as  bail, 
because  they  did  not  reside  in  the  state,  and  he  being  unable  to  leave  thecity, 
until  the  temporary  bail  he  had  procured  was  discharged.  And  sundry 
depositions  were  also  laken  and  relumed  on  the  part  of  Kelsey,  to  show 
that  there  was  no  hardness  or  oppression  on  his  part,  and  uo  undue  advan- 
tage taken  of  Hobby  ;  and  that  the  settlement  and  release  were  freely  and 
voluntarily  made. 

The  case  came  on  for  final  hearing,  on  the  30th  of  May  1840,  upon  the 
report  of  the  master,  and  the  exceptions  filed  to  it  on  both  sides.  The 
report,  which  stated  as  before,  a  balance  of  12031.95  in  favor  of  Kelsey  and 
Mclntyre,  for  payments  and  allowances  made  to  them,  over  and  above  the 
sums  realized  by  them  from  the  partnership  effects,  was  set  aside  by  the 
court ;  and  upon  the  testimony  in  the  cause,  the  court  proceeded  to  pass  a 
decree  in  favor  of  the  complainant,  for  |5500  with  interest,  and  for  the 
Bridge  bills  mentioned  in  the  agreement,  and  allowing  to  the  respondents 
a  set-off  of  tSOO,  for  the  damages  sustained  by  reason  of  the  execution  issued 
^  -  against  them  by  the  branch  Bank  of  the  United  States,  as  *herein 
'  -I  before  stated.  From  this  decree,  the  respondents  appealed  to  this 
00  art. 

This  statement  of  the  faots  in  the  case  may  appear  to  be  tedious  ;  but 
from  tho  nature  of  tho  proceedings,  it  is  necessary,  in  order  to  show  how 
the  points  arose  which  were  made  in  the  argument  in  this  court, 

Tlie  appellants  contend,  that  the  court  of  chancery  bad  no  jurisdiction 
beyond  that  of  compellinga  discovery  of  the  amount  which  Eelsey  and  Mc- 
lntyre had  received  under  the  agreement  ;  and  that  if  anything  was  found 
due  from  them  to  Hobby,  he  was  bound  to  resort  to  his  action  at  law,  on  the 
covenant,  in  order  to  recover  it.  But  the  court  think  it  was  a  very  clear 
case  for  relief,  as  well  as  discovery  in  chancery.  It  is  true,  he  had  ceased 
to  be  a  partner,  but  the  appellants  bad  received  the  assets  of  the  partoer- 
ship,  upon  a  trust  that  they  would  collect  them,  and  pay  the  debts,  for 
which  Hobby  was  liable  as  well  as  themselves ;  and  would  pay  over  to  him 
the  sum  before  mentioned,  as  soon  as  they  collected  enough  for  that  pu^ 
pose,  after  the  payment  of  debts.  He  was,  tfaereforc,  entitled  to  an  account ; 
and  if,  upon  that  account  anything  wan  found  due  to  him,  he  was,  upon  weh* 
settled  chancery  principles,  entitled  to  relief  also. 

Neither  can  tbe  objection  be  sustained,  as  to  the  mode  iu  which  tho 
amount  due  was  aoertained.    It  is  true,  that  according  to  the  ordinary  mode 
174 


1842]  OF  THE  UNITED  STATES.  aM 

Kelsey  v.  Hobby, 
of  proceeding  in  courts  of  equity,  instead  of  netting  aside  tbe  report  of  tbe 
master,  the  court  should  have  passed  its  judgment  upon  each  of  the  excep- 
tions, or  have  remanded  the  account  to  the  auditor  with  additional  direc- 
tions as  to  the  principles  upon  which  it  was  to  be  stated.  And  if  it  had 
been  necessary  lo  ascertain  precisely  the  amount  which  the  appellants  had 
oolleoted  over  and  above  the  debts  they  had  paid,  the  proceeding  adopted 
by  the  oonrt  woald  have  been  liable  to  the  objections  urged  against  it.  For 
the  decree  could  not  in  that  case  have  been  reviewed  in  the  appellate  oonrt, 
and  the  exact  baiance  ascertained  ;  unless  the  record  showed  what  items 
were  allowed  and  what  disallowed  in  the  inferior  court.  Bnt  this  is  not  a 
case  of  that  description.  If  the  appellants  had  received  the  sum  claimed 
by  Hobby,  beyond  the  amount  of  debts  paid,  it  mattered  not  how  muoh 
more  they  had  received  ;  and  the  case  did  not  require  a  statement  of  the 
exact  amount.  And  as  the  evidence,  *aQd  accounts,  and  exceptions,  r,.h> 
are  all  in  the  record,  this  court  can  determine  whether  the  Hum  men-  <- 
tioned  is  proved  to  have  been  collected  or  not.  And  if  it  appears  to  have 
been  received,  the  decree  must  be  affirmed  ;  even  although  it  may  happen 
that  items  allowed  by  the  circuit  court  are  disallowed  here  ;  or  items  dis- 
allowed by  that  court  are  determined  here  to  be  correct  and  properly 
chargeable.  And  as  ail  the  testimony  is  before  us,  and  the  exceptions  show 
all  of  the  disputed  items,  neither  party  can  be  taken  by  surprise. 

It  would  extend  this  opinion  to  a  most  unreasonable  length,  if  the  oonrt 
were  to  enter  upon  a  particular  and  detailed  examination  of  the  various 
disputed  items,  and  of  the  testimony  and  calculations  relied  ou  by  the  par- 
ties to  support  their  respective  claims.  Fourteen  exceptions  were  taken  to 
the  auditor's  report  by  the  complainants,  and  six  by  the  defendants  ;  and 
the  evidence  upon  which  they  depend  is  voluminous.  Four  of  them  require 
a  particular  examination  and  comparison  of  different  accounts,  in  order  to 
arrive  at  a  just  conclusion.  We  have  looked  into  the  whole  testimony  very 
carefully,  and  unless  the  release  and  settlement  in  New  York  is  to  be 
regarded  as  conclusive,  we  are  satisfied,  that  Kelsey  and  Mclntyre  have 
received  from  the  partnership  assets,  beyond  the  amount  paid  for  debte,  ft 
larger  sum  than  that  decreed  against  them  by  the  circuit  court. 

'Iliis  brings  ns  to  examine  the  release,  and  the  account  stated  at  the 
time  it  was  given.  Some  objections  have  been  made  as  to  the  manner  in 
which  the  release  was  introduced  into  the  proceedings.  It  was  filed  in  the 
cause,  and  a  motion  thereupon  made  to  dismiss  the  bill  ;  and  it  is  said,  that 
being  executed  while  the  suit  was  pending,  and  after  the  answers  were  in, 
and  the  accounts  before  the  master,  it  should  have  been  brought  before  the 
court  by  a  cross-bill  or  supplemental  answer,  and  could  not,  in  that  stage  of 
the  proceedings,  be  noticed  by  the  court  in  any  other  way.  It  is  a  snf- 
fioient  answer  to  this  objection,  to  say,  that  it  was  admitted  in  evidence 
withont  exception,  and  both  parties  treated  it  u  properly  in  the  cause  ;  and 
the  coroplainant  proceeded  to  take  testimony  to  show  that  it  was  obtained 
from  him  by  duress,  and  the  defendants  to  show  that  it  was  freely  and  vol- 
untarily given.  It  had  the  same  effect  that  it  would  have  had  upon  a  orosa- 
bill  or  supplemental  *answer,  and  tbe  complainant  had  the  same  r,»„h<> 
opportunity  of  impeaching  it.  And  there  is  no  propriety  in  reqnir-  '■ 
ing  technical  and  formal  proceedings,  when  they  tend  to  embarrass  and 
delay  tbe  administration  of  justice ;  unless  tbey  are  required  by  some  fixed 
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prinoiple§  of  equity  late  or  practice,  which  the  court  would  not  be  at  lib- 
erty to  diaregard. 

The  release  and  account  being,  therefore,  regularly  before  the  court,  wo 
proceed  to  inquire. into  their  legal  effect,  and  the  degree  of  weight  to  which 
they  are  entitled.  Tbe  effect  of  a  release,  executed  in  coDaideration  of  the 
settlements  of  accounts  betwceu  tbe  parties  is  ckarly  stated  in  Story's 
Equity  Pleadings,  p.  529,  §  885.  If  the  account  is  impeaohed,  the  release 
will  not  prevent  the  court  from  looking  into  the  settlement ;  and  the  release 
in  such  a  case  is  entitled  to  no  greater  force  in  a  court  of  equity  than  tbe 
settlement  of  the  account  upon  which  it  was  given.  In  the  ease  before  as, 
the  settlement  of  tho  account  was  the  only  consideration  for  the  release. 
Tbe  complainant,  who  resides  in  Georgia,  and  who  had  gone  to  New  York 
upon  business,  was  unexpectedly  arrested  for  a  claim  which  was  then  pend- 
iug  between  the  same  parties  in  the  circuit  court  of  the  United  States  for 
tbe  district  of  South  Carolina.  The  suit  was  brought  for  damages  alleged 
to  have  been  sustained  by  the  failure  of  Hobby  to  indemnify  the  appellants 
against  tbe  claims  of  the  branch  Bank  of  the  United  States  herein  before 
mentioned.  It  is  true,  that  the  plaintiffs  in  the  suit  were  advised  by  coun- 
sel, that  they  could  not  be  allowed  for  these  damages  in  the  proceeding  in 
equity,  because  they  were  unliquidated  ;  and  they  ought  not,  therefore,  to 
be  held  accountable  for  that  error.  Yet  it  is  very  clear,  that  the  suit  should 
not  have  been  brought ;  because  these  damages  formed  one  of  the  items  in 
controversy  between  the  parties  in  the  suit  in  chancery,  which  had  been  so 
long  pending  between  them.  And  that  court  had  not  only  jurisdiction  over 
tbe  subject,  but  it  was  bound  to  ascertain  and  allow  them,  before  it  could 
adjust  the  account,  and  grant  the  relief  to  which  the  complainant  was  enti- 
tled. The  mode  by  which  a  court  of  chancery  ascertains  the  amount,  in 
cases  of  that  description,  is  either  by  a  reference  to  the  master,  or  by  send- 
ing an  issue  of  quantum  dainnijicatus  to  be  tried  by  a  jury.  The  cases 
upon  this  subject  are  collected  and  arranged  in  2  Story's  Com.  on  Equity, 
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'  by  the  court,  and  deducted  from  the  amount  due  to  Hobby,  in  the 
decree  now  under  examination.  But,  nevertheless,  as  Kelsey,  in  this  respect, 
acted  by  tbe  advise  of  his  counsel,  if  the  settlement  which  afterwards  took 
place  had  been  confined  to  the  claim  he  was  seeking  to  enforce,  the  agree- 
mjnt  between  the  parties  to  fix  the  damages  at  any  particular  amount,  would 
have  booud  Hobby,  unless  it  was  evidently  unreasonable  and  exorbitant ;  or 
he  could  prove  it  was  obtained  by  improper  moans.  Tbe  mere  circumstance 
of  his  being  detained  in  New  York,  by  reason  of  the  process  issued  to 
recover  the  amount  claimed,  would  be  no  objection  to  the  validity  of  the 
agreement.  But  white  Hobby  was  detained  in  tbe  manner  before  stated, 
and  unable  to  procuro  apeoiat  bail,  Kelsey  obtained  from  him  a  release  of 
matters  not  embraced  in  this  suit,  and  much  more  important  in  amount; 
and  which  Hobby  had  been  insisting  on  for  years,  and  for  which  he  was 
prosecuting  a  suit  in  the  circuit  court.  Neither  the  oircamstanoes  tinder 
which  the  release  was  taken,  and  tbe  account  connected  with  it  settled,  nor 
tbe  contents  of  these  papers,  can  entitle  them  to  weight  in  a  court  of  equity. 
There  is  no  evidence  of  any  negotiations  between  the  parties  respecting  tbia 
arrangement,  previous  to  the  interview  at  which  these  papers  were  signed. 
Upou  that  occasion,  one  of  the  clerks  of  Eelsey  was  present.  He  la  one  of 
1?« 
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the  witnesses  to  tbe  release.  He  does  not  say,  vho  proposed  a  settlement, 
but  he  states,  tbat  the  aooonnt  admitted  by  Hobby  had  been  prepared,  a 
long  time  before,  by  one  of  Mr.  Kelsey's  clerks  ;  that  the  examination  of 
the  acooQDl  did  not  take  more  than  ten  minutes.  And  the  interview,  at 
which  it  was  acknowledged  and  signed,  and  the  release  executed,  and  a  let- 
ter written  by  Hobby  to  fais  counsel  in  South  Carolina  to  discontinae  the 
suit  against  Kelsey  and  Mclntyre,  did  not  last  more  than  an  hour.  This  is 
the  testimony  of  the  witness.  No  books  or  papers  appear  to  have  been  pro- 
duced, or  to  have  been  in  the  city  of  New  York,  at  the  time,  in  the  posses- 
sion of  either  party,  except  the  account  produced  by  Eelsey,  and  signed  by 
bim  and  Hobby.  And  yet  the  release  states  that  the  parties  had  "come 
together  and  examined  ihe  subject-matters  in  dispnte,"  and  found  that 
account  correct;  and  thereby  "admitted  it  to  be  correct,  and  every  entry 
in  it,"  And  the  account  too  which  is  thus  admitted,  contains  *itema  r*n,oA 
for  "  exchange  paid,"  "  loss  by  discount  on  money  received  in  coUec-  ^ 
tion  of  the  partnership  debts,"  "rent  for  counting  room,"  travelling  ezpen- 
ses,  postage,  clerk-hire,  incidental  expenses,  and  sundry  others  which  would 
have  required  much  time  to  examine,  and  the  prodaction  of  many  vouchers, 
before  Hobby  could  have  known  whether  they  were  correct  or  not.  The 
account  in  important  particulars  differs  from  the  one  on  which  Kelaey  and 
Mclntyro  bad  themselves  relied  in  the  circnit  court  of  South  Carolina  ;  and 
is  more  unfavorable  to  Hobby,  by  about  t!0,000,  than  the  one  which  Hobby 
had  been  bo  long  insisting  on  in  his  suit. 

Such  an  acoonnt  and  release,  executed  under  such  ciroumatanoes,  are  not 
entitled  to  the  consideration  and  weight  which  belongs  to  instrnmentB  freely 
executed,  and  with  opportunities  of  knowledge  and  ezaminattoD,  So  far 
from  strengthening  the  claim  of  the  appellants,  they,  in  the  judgment  of 
the  court,  arc  calculated  rather  to  bring  suspicion  upon  them,  lliey  oer> 
tainly  cannot  outweigh  the  testimony  taken  in  the  chancery  proceedings ; 
and  the  decree  of  the  circuit  court  is,  therefore,  afErmed. 

Decree  affirmed. 

*Thoi[ab  AsuBTBOiio  and  others,  Plaintifis  in  error, «.  The      [*S81 
Tbbabdbbb  or  Atbbnb  Godntt,  Defendant  in  error. 

Error  to  stale  court. 

An  act  wu  puaad  b;  the  lagiiliture,  in  1840,  br  which  ontain  Unda  held  under  vmnjtaMt 
fnmi  the  praddent  and  tnulew  o(  the  Ohio  OiiiTenit;,  at  Athena,  were  diraotad  to  be  aaeeMad 
■nd  taxed  for  countj  and  etate  parpoiea.  A  bill  was  Sled  b;  the  purchaaerB  of  the  land,  agalDM 
Ibe  lax-coltector,  prBjiDg  that  he  should  be  perpetiiail>  enjoineil  from  enforcing  the  payment 
of  tbe  taxes,  becaape  the  landi  bad  been  exempted  bjailatuteaf  Ohio,  of  18M;  which,  die  UU 
alleged,  eotered  ioto  the  oonditiona  of  aale,  under  which  the  complains nta  held  the  land;  H 
was  insisted,  that  the  act  of  IMU  violated  tho  eontraot  wilh  the  pordiaaers,  and  was  toM, 
being  L-ontrar;  to  the  olauaa  of  Ihe  cotutltution  of  the  Onited  Statea  which  prohlbila  the  lUtM 
from  paMiog  any  law  Tiolatinj;  the  obligitloa  of  contracts ;  the  lupmoe  ooart  of  Ohio  dla- 
misaed  the  bill  of  iha  complainants.  The  ordinance  of  IT87,  by  which  a  large  aecttoo  d 
country  io  Ohio  was  Bold  to  *  company,  gave  two  complete  townships  of  land  for  Ihe  pnipoM* 
of  a  university ;  In  ISM,  an  set  of  the  legielature  of  Ohio  established  the  Univenlty,  on  tb« 
foundation  of  the  fund  granted  b;f  congress,  and  veeted  the  land  In  the  oorporatloo  ol 
the  univeniity  ;  the  act  directed  the  manner  In  which  tbetand  waato  be  leaaed,  reserving  rent 
to  the  corporation;  and  the  ITtli  section  directed,  that  the  land  appropriated  and  Tcalad  bj 
the  act,  shonid  be  exempted  from  all  atale  uxea.  Id  18i4,  the  le^Iature  autborittd  all  tbs 
16  Pkt.— 12  177 
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tTd*«nitr  Uod,  not  incumbered  with  leiecB,  or  irhicb  bud  cot  been  re-entered  b;  the  trnatee* 
of  the  TTnlvenltf,  or  (o  whieb  thej  hirl  regained  their  title,  to  be  sold  in  fe»iimple;  for  the 
beoeflt  ot  the  UaiTwiltj;  the  oompluiuuita  purehued  the  land  held  b;  them,  nnder  tfait 
Maute;  and  took  deed*  in  fM ;  ua  exemption  from  taxes  being  contained  in  tin  slatata,  nt^  In 
their  deed* :  BJd,  that  tba  lan^  having  been  pnrobaied  under  the  act  of  ISM,  and  not  being 
bdd  nnder  the  act  of  1B04,  wen  aubieet  to  taiiUon ;  ail  the  purcbaiten  held  onder  the  act  of 
IBIS,  and  cannot  go  behind  it ;  and  their  lands  are  lubject,  like  other  peraoni,  to  be  taxed  bj 
tbeitstc. 

Tha  ease  of  the  state  of  New  Jersey  •.  Wibon,  t  Oranch  IS4,  cited  and  afflrmed.  En  that  oasa, 
the  land  bad,  for  a  snfflaient  oonetdsratlon,  been  given  by  the  state  to  a  oertwn  Indian  tribe^ 
and  was  declared  to  be  for  ever  exempt  from  taxes.  Tha  Indiana,  with  the  oonaent  of  tho 
state,  sold  the  land,  and  the  pnrchastr  of  the  Indian  title  obtained  tiie  land,  with  the  exemp- 
tbn  from  taxes  i^nted  b;  the  stats. 

In  order  to  gire  this  oonrt  jurisdiction,  nnder  ths  SStb  section  of  tbe  jndidarj  net  of  1?S9,  wbldi 
■nthoriias  tbe  retnoral  of  a  eaae  b;  writ  of  error  or  appeal  from  tbe  highest  oonrt  of  a  atsta 
to  (he  suprMM  oourt  of  the  United  Stslss,  In  oertain  oases.  It  mnst  appear  on  the  reeocd  Itself, 
to  be  one  of  esses  enomenitod  in  that  aection,  and  notliing  ont  of  the  rocoid  certified  to  this 
oonrt  can  be  taken  into  consideraUon. 

This  mast  be  shown ; — IsL  Either  b;  express  averment,  or  by  neoessarj  intandmnit  in  tho 
pleadings  in  the  case ;  or,  Sd.  Bj  tbe  directions  given  bj  the  conrt,  and  stated  in  the  eiceik 
tiuna ;  or,  Hd.  Whan  the  prooeeding*  are  scoonting  to  the  law  of  Loui^ana,  by  tlia  ststement 

•«a41  "'  fsots,  and  of  the  decision,  ss  is  usuall;  msde  in  inch  cssse  by  the  oonrl ;  or,  *4th.  It 
-I  must  b«  entered  on  the  rsooid  of  tbe  prooeedioge  of  tbe  appellate  oonrt,  in  case*  where 
tbe  record  shows  thst  such  a  poinc  maj  hare  arisen  and  been  dsddsd,  that  it  was  in  fact 
misod  and  decided ;  and  this  entr;  mnst  sppear  to  bare  been  made  bj  order  of  the  court,  0( 
bj  the  presiding  Judge,  bf  order  of  tbe  court,  and  certified  bj  the  clerk  as  part  of  the  record 
in  ttie  state  conrt ;  or,  Bth.  In  proceedings  in  eqoity.  It  0*7  he  stsled  In  the  iMd;  of  tho  final 
decree  of  the  stats  court,  from  which  the  appeal  is  taken  to  this  conrt ;  or,  Sth.  It  mnst 
appear  from  ths  raoord,  thst  the  question  waa  necsosarilj  iuTolved  in  ths  decision,  snd  thst 
ths  stal«  conrt  could  not  have  (^ven  the  Judgment  or  decree  which  (hej  passed,  witboatdectd- 

iDgllL 
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Ebbos  to  the  Snpreme  Court  of  tbe  sUte  of  Ohio.  A  bill  vu  filed  in 
the  conrt  of  oommoD  plea§  of  the  oonnty  of  Athena,  in  the  state  of  Ohio,  by 
Thomas  Armstrong  and  others,  stating  thai  they  were  seised  in  fee  of  cer- 
tain lands  purchased  by  them  from  the  president  and  tmstees  of  the  Ohio 
University,  in  parsnance  of  the  provisions  of  an  act  of  the  assembly  of  the 
state  of  Ohio,  entitled  "an  act  author ising  the  trustees  of  the  Ohio  Uni- 
versity, to  dispose  of  certain  lands,"  passed  February  4th,  1828.  The  lands 
were  sitaated  within  the  two  townships  granted  by  coDgress,  vithin  tbe 
bounds  of  the  Ohio  Company's  purchase,  for  the  endowment  of  a  university. 
By  the  17th  section  of  the  act  of  the  assembly  of  Ohio,  passed  February 
1604,  entitled,  "an  act  establishing  a  University  in  the  town  of  Athens," 
it  is  declared,  "  that  the  lands  in  the  two  townships  aforesaid,  with  the 
buildings  which  are  or  may  be  erected  thereon,  shall  be  for  ever  exempt  from 
all  state  taxes."  The  bill  asserted,  that  the  lands  were  purohased  from  the 
president  and  trustees  of  tbe  University,  in  the  full  faith  and  confidence, 
that  tho  same  would  rem.iin  for  ever  and  exempt  from  all  taxes  for  state 
purposes.  The  bill  further  represented,  tbat  notwithstanding  the  declara- 
tion containe<1  iu  the  act  of  February  1 81I1, 1 804,  in  pursuance  of  the  provis- 
ions of  an  act  of  the  assembly  of  Ohio,  passed  on  the  21st  of  March  1840, 
entitled  "an  act  to  amend  an  act  authorizing  the  trustees  of  the  Ohio  Uni- 
versity to  dispose  of  oertain  lands,  passed  February  4th,  1B20,"  the  several 
tracts  of  laud  belonging  to  the  comnlainants  bad  been  appraised  by  the 
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assessor  of  Athens  coDDty,  and  plnced  on  tbo  duplicate  for  taxation,  hy  the 
aaditor  of  the  county,  and  taxes  for  state  and  coanty  parposea  bad  been 
assessed  on  the  Bfud  lands.    Tbe  tax  duplicates  had  been  placed  *' 


the  hands  of  a  collector,  and  they  bad  been  called  upon  to  pay  the 
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same.  The  bill  prayed  for  an  answer,  and  for  a  perpetual  injanction  from 
further  proceedings  to  collect  the  said  taxes ;  and  for  further  and  other 
relief. 

By  the  ordinance  of  congress  of  1787,  under  wbiob  a  large  body  of  land 
was  sold  to  s  company,  two  townefaipe  of  land  were  reserved  for  the  pur- 
poses of  a  Dniversity ;  and  in  1804,  the  legislature  of  Ohio  established  a 
university  at  Athens,  appropriating  to  it  these  two  townships  of  land.  By 
this  act,  tbe  land  was  to  be  leased  out  for  ninety-nine  years,  the  rents  to  be 
pain  to  the  University  ;  and  the  land  was  declared  to  be  exempted  from  all 
State  taxes.  In  1826,  the  legislature  of  Ohio  aathorized  all  the  land  belong- 
ing to  tbe  University  to  be  sold  in  fee-simple ;  and  nothing  was  stated  in 
this  act,  exempting  the  land  to  be  sold  from  taxes.  The  appellants  pur- 
chased the  land  from  tbe  University,  sold  under  the  authority  of  this  law. 

The  treasurer  of  Athens  county  appeared  and  answered  the  bill,  and 
admitted  all  the  facts  stated  in  it,  and  also  that  he  intended  to  oollect  the 
taxes  assessed  on  the  land  ;  asserting  that  be  bad  a  right  to  do  so  by  virtue 
of  an  act  of  tbo  general  aesembly  of  Ohio,  passed  2Ist  March  1840,  in  con- 
nection with  other  general  laws  of  Ohio  defining  the  dnties  of  treasurer; 
which  said  act,  and  other  further  acts,  be  set  up  as  a  defence  to  the  com- 
plainant's bill. 

At  the  October  term  of  the  court  of  common  pleas,  the  injunction  which 
had  been  granted  on  the  filing  of  this  bill,  was  made  perpetual.  The  defend- 
ant appealed  to  the  supreme  court,  and  the  decree  of  the  court  of  common 
pleas  was,  at  tbe  December  term  1840,  reversed  ;  and  the  complainants  were 
adjudged  to  pay  costs. 

In  the  record  of  tbe  proceedings  of  the  supreme  court  of  Ohio,  was  the 
following  certificate  :  "  I  do  hereby  certify,  that  in  the  above-named  case, 
there  was  drawn  in  question  the  validity  of  the  statute  of  tbe  state  of  Ohio, 
passed  on  tbe  21st  day  of  March  1840,  entitled  'an  act  to  amend  the  act, 
authorizing  the  trustees  of  tbe  Ohio  University 'to  dispose  of  certain  lands, 
passed  July  4th,  1826,  on  the  ground  that  it  was  repugnant  to  the  constitu- 
tion of  the  United  States,  and  *tbat  the  decision  of  the  court  v 


favor  of  the  validity  of  said  statute.  Ebeh  Lahb, 
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Chief  Judge  of  the  Snpreme  Court  of  Ohio." 

From  the  deoree  of  tbe  supreme  court  of  Ohio,  the  complainants 
appealed  to  the  supreme  court  of  the  United  States. 

Tbe  case  was  submitted  to  the  court,  on  a  printed  argnmeot,  by  £M,ngf 
for  the  appellants.    No  counsel  appeared  for  the  appellees. 

Eaing,  in  the  printed  argument,  stpted,  that  tbe  act  of  the  18th  of 
February  1804,  expressly  declares,  that  these  lands  "shall  for  ever  be  ex- 
empted from  state  taxes."  This  exemption  is  not  limited  to  tbe  duration 
of  the  particular  tenure  by  which  they  were  at  first  held,  but  the  exemption 
was  of  tbe  land  and  the  improvements  upon  it  for  ever.  The  act  of  Feb- 
ruary 4th,  1826,  authorizing  the  sale,  does  not,  directly  or  indirectly,  with- 
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draw  that  exemption,  or  declare  tfaat  it  aball  not  attach  to  tlio  land  after 
sale.  It  was  exempt  for  ever,  wbeii  it  was  oGFered  for  Bale  ;  and  passed, 
with  this  exemption,  iuto  the  hands  of  the  purchaser.  It  was  his,  charged 
with  the  burdens,  and  favored  with  the  privileges,  which  attached  to  it, 
under  the  several  laws  and  parts  of  laws  then  in  force  respecting  it ;  and 
those  laws  formed  part  and  parcel  of  his  contract.  The  law  of  1840,  sub- 
sequently passed,  changing  those  laws,  to  his  injary,  was  a  violation  of  bis 
contract,  contrary  to  the  constitution  of  the  United  States,  and  therefore 
void.  The  case  of  the  state  of  Neu)  Jersey  v.  Wilson,  7  Cranoh  164,  is  in 
point ;  there  is  nothing  to  distinguish  the  two  oases  from  each  other. 

Catbon,  Justice,  delivered  the  opinion  of  the  court. — This  is  a  writ  of 
error  from  a  state  court ;  and  it  has  become  the  duty  of  this  court,  befors 
proceeding  to  eiamine  the  merits  of  the  controversy,  to  determine  whether 
jurisdiction  over  it  is  conferred  by  the  25lh  section  of  the  judiciary  act  of 
1789.  It  is  true,  no  question  upon  that  subject  was  raised  in  the  argument 
presented  for  the  appellant  (the  respondent  having  no  counsel)  ;  but  it  baa 
been  the  uniform  practice  of  this  court,  in  every  case  of  this  description,  to 
*2ftBl   ^<'^^^*i''i  '"  '''•'  fi"^'  instance,  'whether  the  record  presented  a  case 

'  in  which  wu  were  authorized  by  law  to  revise  the  judgment  or  decree 
of  a  state  conrt.  And  this  quct^tion  has  bo  often  arisen,  and  parties  have  been 
so  frequently  subjected  to  unnecessary  expense  in  bringing  causes  here,  in 
which  a  writ  of  error  or  appeal  to  this  court  would  not  lie,  that  we  have 
thought  this  a  fit  occasion  to  state  the  principles  upon  which  the  conrt  have 
constantly  acted,  and  which  may  now  be  regarded  as  the  law  of  the  court. 
In  order  to  give  this  court  jurisdiction,  under  the  2Sth  section  of  the  act 
of  1789,  it  mnet  appear  on  the  record  itself,  to  be  one  of  the  oases  ennmer 
ated  in  that  section  :  and  nothing  out  of  the  record  certified  to  this  court 
can  be  taken  into  consideration.  This  must  be  shown  :  1st.  Either  by 
express  averment,  or  by  necessary  intendment  in  the  pleadings  in  the  case  : 
or  2d.  By  tho  direction  given  by  tbe  court,  and  stated  in  the  exception  :  or 
3d.  When  the  proceeding  is  according  to  the  law  of  Louisiana,  by  the  state- 
ment of  facts,  and  of  the  decision,  as  usually  made  in  such  cases  by  the 
court :  or  4th.  It  must  be  entered  on  tbe  record  of  the  proceedings  in 
the  appellate  conrt,  in  cases  where  the  record  shows  that  such  a  point  may 
have  arisen  and  been  decided,  that  it  was  in  fact  raised  and  decided  ;  and  this 
entry  must  appear  to  have  been  made  by  the  order  of  the  court,  or  by  tbe 
presiding  judge,  by  order  of  the  court,  and  certified  by  the  clerk,  as  a  part 
of  the  record  in  the  state  court :  or  Cth.  In  proceedings  in  equity,  it  may  be 
stated  in  the  body  of  the  final  decree  of  the  state  court  from  which  the 
appeal  is  taken  to  this  court :  or  6th.  It  must  appear  from  the  record,  that  the 
question  was  necessarily  involved  in  the  decision  ;  and  that  the  state  court 
could  not  have  given  the  judgment  or  decree  which  they  passed,  withont 
deciding  it.  We  are  not  aware  of  any  other  mode  in  which  the  judgment 
or  decree  of  a  state  court  can  lawfully  be  brought  before  us  ;  and  we  have 
stated  them  particularly,  in  order  to  prevent,  in  future,  the  difilculties  and 
discrepancies  which  have  so  often  arisen  on  this  subject. 

.        *Iu  the  case  now  before  us,  the  presiding  judge  of  tbe  suprems 

-'  court  of  Ohio  has  certified  on  the  record,  that  the  validity  of  a 
statute  of  the  state  was  drawn  in  question,  on  the  ground  that  it  was 
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repugnant  to  the  coQBtitation  of  the  United  States,  and  that  the  decision 
was  in  favur  of  the  validity  of  said  statute  ;  and  this  certificate  of  the  judge 
is  certified  by  the  oerk,  as  a  part  of  the  record.  We  preaame,  that  the  cer- 
tificate of  the  presiding  judge  was  made  by  the  antfaority  of  the  court ;  and 
as  this  bill  and  answer  iiiow  that  such  a  point  might  have  arisen,  and  this 
certificate  on  the  record  states  that  it  did  arise,  and  was  decided  ;  the  case 
comes  within  the  foortb  clause  above  mentioned,  and  this  court  most  take 
jurisdiction,  and  examine  whether  the  point  so  certified  was  rightfully 
decided. 

An  act  of  the  legislature  of  Ohio,  passed  in  1840,  ordered  certain  lands 
held  by  the  complainants  to  be  assessed  and  taxed.  The  defeodant  was  the 
tax-collector.  The  bill  prays  he  be  perpetually  enjoined  from  enforcing 
the  payment  of  the  tax,  because  the  landa  had  been  exempted  by  a  statute 
of  Ohio,  of  1604,  which  entered  into  the  oonditions  of  sale  under  which  the 
complainants  held.  Therefore,  it  is  insisted,  the  act  of  1840  violates  the 
contract  of  purchase,  and  is  void  ;  being  contrary  to  that  clause  of  the  con- 
stitution of  the  United  States,  which  prohibits  the  states  from  passing  any 
law  violating  the  obligation  of  contraots.  This  is  the  only  question  pre- 
sented by  the  record,  that  we  can  examine  ;  as  the  26th  section  carefully 
restricts  this  court  to  specified  cases  of  jurisdiction,  beyond  which  we  have 
no  power  to  go  into  the  cause,  * 

There  are  six  complainants,  each  setting  up  a  distinct  title  ;  they  sua 
jointly,  and  for  the  six  only,  and  not  for  themselves  and  others,  equally 
assessed  ;  ae  in  Attorney- Qenerai  v.  Helin,  2  Sim.  &  Stu.  67  ;  and  similu* 
cases,  referred  to  in  Story's  Equity  Plead,  g  114,  128.  The  sopreme  court 
of  Ohio  having  entertained  jurisdiction,  this  court  must  do  so  likewise.  The 
question  of  misjoinder  is  not  open  to  us  for  revision. 

The  immediate  deeds  in  fee,  from  the  trustees  of  the  Ohio  University  to 
complainants,  are  not  set  forth  in  the  pleadings  :  we  take  it,  however,  that 
they  contain  no  condition  exempting  the  lands  from  taxation,  as  the  bill  ia 
founded  on  the  assumption  that  the  llxh  section  of  the  act  of  1804  entered 
into  the  'contract  and  imposed  the  exemption  on  the  state.  Whether  itaM 
such  an  inference  arises  in  favor  of  the  complainants,  depends  on  the  *■ 
construction  of  an  ordinance  of  congress  and  the  several  acts  of  the  legis- 
lature of  Ohio,  passed  in  regard  to  these  university  lands.  By  the  ordinance 
of  1787,  1  Laws  U.  8.  673,  a  sale  of  a  large  section  of  country  was  author- 
■zed  to  be  made  to  a  company  of  individuals,  from  which  is  reserved  :  "  Not 
more  than  two  complete  townships  to  be  given  perpetoally,  for  the  purposes 
of  a  university,  to  be  laid  off  by  the  purchasers,  as  near  the  centre  as  may 
be,  BO  that  the  same  shall  be  of  good  land,  to  be  applied  to  the  intended 
object  by  the  legislature  of  the  state."  Ohio  came  into  the  Union  as  a  state, 
in  1802.  In  1804  (Ohio  Land  Laws  228),  an  act  was  passed,  establishing  a 
university  on  the  foundation  of  the  fund  secured  by  congress,  to  be  situated 
on  the  reserved  lands  ;  being  townships  eight  and  nine.  The  lands  were 
vested  in  the  corporation,  consisting  of  the  president  and  trustees,  "  for  the 
sole  nse,  benefit  and  support  of  the  university  for  ever."  They  were  author- 
ized to  rent  out  the  lands  in  separate  tracts,  of  not  less  than  eighty  acres,  or 
more  than  two  hundred  and  forty  acres,  on  a  valuation  of  commissioners,  at 
a  yearly  rent  of  six  per  centum  per  annum  on  the  estimated  value,  for  ninety 
years,  renewable  for  ever ;  and  from  time  to  time,  a  re-valuation  was  to 
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take  place,  to  which  the  Bubaequent  rente  were  to  correspond  ;  with  thii 
addition — g  12,  "That  the  said  corporation  shail  have  power  to  demand  a 
farther  yearly  rent  on  eaid  lands  and  tenements,  not  exceeding  the  amount 
of  tax  impoeed  on  property  of  like  description,  by  the  stat«  ;  which  rents 
shall  be  paid  at  Bucb  time  and  place,  to  sach  person,  and  collected  in  suofa 
manner,  as  the  corporation  shall  direct."  The  l7th  section  declares,  "  that 
the  lands  in  the  two  townships,  appropriated  and  vested  as  aforesaid, 
with  the  buildings  which  are  or  may  be  erected  thereon,  shall  for  ever  be 
exempted  from  all  state  taxes." 

Thus  the  matter  stood  until  1626,  when  the  le^slatnre  authorized  the 
board  of  trustees  of  the  university  to  sell  and  convey  in  fee-simple,  (l)  all 
the  lands  situate  in  the  college  townships,  which  were  not  incumbered  with 
outstanding  leases  ;  (2)  such  of  said  lands  as  had  been  re-entered  by  the 
.  board,  for  a  breach  'of  the  conditions  of  the  leases,  or  where  this  in- 
■l  cumbrance  had  been  or  might  be  otherwise  removed  ;  (3)  to  convey 
in  fee  to  the  lessees,  respectively,  on  the  payment  of  such  sam  of  money  as 
would  yield  at  an  interest  of  sis  per  centum  per  annum  on  the  sum  which 
was  yearly  reserved  in  the  lease.  Pursuant  to  this  statute,  the  oomplun- 
ants  purchased  and  took  deeds  in  fee  ;  no  exemption  from  state  taxation 
being  contained  in  the  statute  under  which  they  took  title,  or  in  their 
deeds. 

The  object  of  the  incorporating  act  of  1804,  was  to  regulate  a  poblic  fund, 
intrusted  to  the  management  of  the  state  sovereignty,  so  as  best  to  aokM>ra> 
plish  the  intention  of  the  donor,  the  United  States.  It  was  a  matter  of 
course,  in  the  then  state  of  the  college  fund,  to  exempt  it  from  taxes,  in  the 
bands  of  the  trustees.  The  lands  brought  no  income,  and  could  bear  no  tax, 
in  their  uncultivated  condition,  until  they  passed  into  the  hands  of  private 
individuals.  The  tenants  of  the  University,  for  twenty  years,  made  their 
own  contracts,  and  were  bound  to  pay  the  ordinary  taxes  levied  on  the  in* 
habitants  of  Ohio,  not  into  the  state  treasury,  bnt  into  that  of  the  University. 
Every  change  in  the  general  laws  in  regard  to  the  revenue  bound  them  ;  as 
the  value  of  real  estate  increased,  and  taxes  were  imposed  In  addition  to 
previous  burdens,  to  snch  an  extent,  the  corporation  of  the  University  added 
to  the  rent  of  its  tenants.  The  lands  not  leased  continued  exempt  from 
taxation,  on  the  fair  supposition  that  they  brought  no  income,  and  could 
bear  no  burdens.  The  policy  of  the  act  of  1804  is  too  plain  to  admit  of  com- 
ment ;  and  its  wisdom  so  manifest,  as  to  meet  with  instant  sanction. 

Bnt  what  was  the  policy  of  the  act  of  1 826  ?  An  entire  ohange  of  the  fund 
from  real  estate  to  a  capital  In  money,  vested  by  loan  in  tbe  state  treasury, 
was  determined  on  by  the  corporation.  Leave  was  asked  and  granted  by 
the  legislature,  to  sell  the  lands,  and  convey  them  in  fee-simple  to  purchas- 
ers ;  giving  tbe  tenants  a  preference,  in  cases  where  there  were  existing 
leases.  As  regarded  the  management  and  nature  of  tbe  fund  to  sustain  the 
University,  the  act  of  1804  was  to  a  great  extent  repealed  ;  by  that  act,  the 
lessees  of  the  corporation  were  governed  ;  their  contracts  were  founded  on 
it  ;  bat  with  it  the  purchasers  in  fee  had  no  concern,  their  contracts  origj- 
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nated  in  a  different  policy,  *and  are  sanctioned  by  a  different  statute  ; 


'  the  oomplain ants  actually  claim,  and  could  onlyclaim,  by  force  of  the 
act  of  1826.  This  act  secured  the  payments  of  no  taxes  to  the  University, 
M  the  sabetitnte  of  the  state.     It  simply  authorized  the  corporation  to  sell. 
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fta  an  individual  might  sell,  and  the  reapeotive  purchasers  took  title  bb  frma 
an  individual ;  tfaej'  were  strangers  to  the  act  of  1 804,  with  the  exoeptioo  of 
thi^e  provided  for  hj  the  third  section  of  the  act  1826,  the  value  of  whose 
lands  was  to  be  governed  hj  the  assessment  of  their  rents  under  the  former 
set,  and  who  were  entitled  to  have  deeds  in  fee,  on  the  payment  of  (100 
for  every  six  dollars  of  annual  rent  assessed  upon  them,  disregarding  the 
taxes  they  were  bound  by  the  act  of  1804  to  pay  to  the  corporation.  The 
mode  of  ascertaining  the  value  makes  no  difference  ;  all  the  purchasers  hold 
under  the  act  of  1826,  and  cannot  go  behind  it ;  and  are  subject,  like  other 
persons  holding  lands  in  fee,  to  be  taxed  by  the  state. 

The  case  relied  on  by  the  complainants  as  raling  this,  ia  that  of  the  Slate 
o/ New  Jersey  y,  Wiltoti,"!  Cranch  164,  In  176U,  the  Delaware  tribe  of 
Indians  agreed  with  the  colonial  government  of  Hfew  Jersey,  to  releasA  to 
the  latter  alt  their  lands  in  that  colony,  south  of  the  river  Baritan ;  the  gov- 
ernment purchased  a  tract  of  land  on  which  the  Indians  might  reside,  and 
stipulated,  by  a  legislative  act,  that  this  tract  should  not  thereafter  he  sub- 
ject to  any  tax.  The  Delawaree  wished  to  emigrate,  and  join  the  Stockbridge 
tribe  in  New  York.  In  1801,  the  sUtc  of  New  Jersey,  by  a  statute,  author- 
ized thero  to  sell  their  lands.  This  act  of  assembly  contained  no  exemption 
from  the  payment  of  taxes,  after  the  sale.  In  1803,  the  Indian  tribe  sold  to 
Wilson  and  others  ;  and  the  commissioners  appointed  by  order  of  the  legis- 
lature conveyed,  for  and  on  behalf  of  the  Indians,  to  the  purchasers.  On 
the  foregoing  state  of  facts,  it  was  held  by  this  court,  that  the  purchasers 
being  in  under  the  first  grant  of  176B,  to  the  Indian  tribe,  were  equally  en- 
titled to  its  benefits  ;  and  that  no  taxes  could  be  levied  on  the  laud.  The 
soundness  of  the  decision  we  think  undoubted.  The  compact  with  the 
Delaware  tribe  waa  for  a  cession  to  the  government  of  a  large  body  of  land  ; 
the  consideration  for  the  cession,  was  a  smaller  tract  vested,  in  trust  for  them, 
in  fee  ;  and  a  fnrtber  and  very  material  consideration  was,  that  the  latter 
tract  should  never  *be  taxed  by  the  government.  The  parties  were  rvoao 
competent  thus  to  contract,  as  no  restriction  was  imposed  on  the  '- 
colonial  government,  and  the  consideration  was  ample  for  the  exemption. 
The  condition  attached  to  the  land  ;  so  this  oonrt  held  :  "  The  act  author- 
izing the  Indians  to  sell  was  a  mere  enabling  statute  ;  the  purchasers  took 
from  and  under  the  Indian  tribe,  held  by  virtue  of  the  grant  to  them,  and 
were,  of  course,  entitled  to  all  the  benefits  of  the  contract.  New  Jersey 
had,  therefore,  no  more  power  to  repeal  that  part  of  the  grant  which  exempt- 
ed the  lands  from  taxation,  than  she  bad  to  repeal  the  entire  contract ;  and 
therefore,  her  act  of  1 804,  repealing  the  clause  of  exemption,  was  void." 

We  think  the  case  in  Cranch,  compared  with  the  one  presented  by  the 
record,  is  too  dissimilar,  to  require  a  particular  comparison,  or  further  com- 
ment. We  concur  with  the  supreme  oonrt  of  Ohio,  that  the  bill  most  b« 
dismissed  ;  and  so  order. 

Judgment  affirmed. 
IB* 
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*Uhitsd  States,  FlaintiffB  in  error,  v.  Maby  L.  Eliasoh,  Adminis- 
tmtrix  of  William  A.  Ellason,  Defendant  in  error. 

Public  quaere. — Jb^a  compensation. — ^Beouivoe  power. — AjppdUtts 
jurisdiction. 

An  aotion  wu  brought  bj  tbe  United  States  against  CapUia  EliuoD,  for  a  balance  due  bj  htm 
as  diabnning  oSuer  at  Fortrau  Calhoun  ;  the  defendant  claimed  an  allowance  ai  commiaaiona 
on  the  diabursement  of  larf^  auma  of  monej,  under  tbe  ordera  of  the  war  department,  in 
IB34,  and  the  jeara  [nclnded  up  to  1838,  under  the  regulaUona  at  the  war  department  cou- 
taitied  la  the  armj  regulations  printed  in  1821,  "  at  the  rate  of  two  dollars  per  ditm,  during 
tbe  continuance  of  auch  diaburaemenls,  provided  the  whole  amount  of  emolamenta  Bball  not 
eiceed  two  and  a  half  per  cent,  on  the  sum  expended." 

B;  a  BDbaoquent  regulation  of  the  war  department,  of  I4th  March  I88H,  adapted  ia  oODBequeDce 
of  tbe  provisions  of  an  act  of  congress  of  Sd  March  IS3S,  all  extra  compensation  of  ever; 
kind,  for  which  proiislun  had  not  been  made  bj  law,  was  disallowed.  Tbe  dsfeodant'e  intestate 
claimed  that  the  provieioas  of  tbe  act  of  March  Bd,  18S0,  were  applicable  onij  to  tbe  diabure- 
ing  of  public  mone;  appropriated  by  law  during  the  session  of  congress  in  wbich  that  act  was 
passed  :  Htld,  that  the  order  of  the  war  department  of  Uth  March  I8BB,  took  awsj  all  right 
to  the  extr»  sllowances  claimed  under  the  prior  armj  regulations. 

In  tbe  district  of  Columbia,  a  writ  of  error  Jiea  to  the  decision  of  the  circuit  court,  upon  sn  agreed 
case;  the  same  principle  has  been  applied  ui  cases  brought  before  the  supreme  court  from 
other  parts  of  tbe  United  States.  Few  t.  Roberdeau's  Executors,  8  Crauch  ITS  ;  Tucker  t 
Oxiey,  B  Ibid.  S4  ;  Kenuedj  v.  Brent,  6  Ibid.  187 ;  Brent  v.  Cbapmau,  S  Ibid.  8S8 ;  Shank 
land  V.  Corporation  of  Wssbington,  S  Pet.  S90 ;  Ingiee  •.  Coolidge,  S  Wheat.  SSS  {  Miller  • 
Nichols,!  Ibid.  S 11,  cited. 

nia  power  of  tbe  executive  to  esubliah  rules  and  reflations  for  the  goremmoit  of  tbe  armj  ii 
undoubted  ;  tbe  power  to  estsbiish,  necesaaril;,  implies  the  power  to  modif  j  or  to  repeal,  oi 
to  create  anew.  Tbs  aecrelarj  of  wur  ia  the  regular  cooatitutional  organ  of  the  preaident  for 
tbe  administration  of  tbe  military  establishment  of  tbe  nation;  and  rules  and  orders,  publicly 
promulgated  tlirongh  him,  must  be  received  as  the  acts  of  tbe  execntive,  and  as  each  are 
binding  upon  all  within  the  spherfl  of  bis  legal  and  constitationat  authority.' 

Ebbob  to  the  Cironit  Coart  of  the  district  of  Columbia,  and  oonnty  of 
Wsebington.  In  February  1839  the  United  States  instituted  a  Buit  i^inst 
William  A.  Eliason,  a  captain  in  tbe  United  States  corps  of  engineers,  for 
^  tbe  recovery  of  (2492. 18,  a  balance  in  bis  bands,  of  'monuyB  paid  to 

■•  him  for  the  parpoae  of  disbursement  at  FoH  Calhoun,  and  of  tl08.57, 
beyond  tbe  incidental  expenses  of  fortification,  making  together  $2600.75. 
On  the  decease  of  Captain  Eliason,  the  suit  was  proceeded  in  against  bis 
administratrix. 

In  the  circuit  court,  the  counsel  for  tbe  plaintiffs  and  the  defendant 
agreed  upon  the  following  statement.  "  On  the  trial  of  the  above  cause,  the 
plaintiffs,  to  maintain  the  issue  on  their  parte  joined,  offered  in  evidence 
the  transcript  from  the  treasury  department  (showing  the  balance  claimed) 
and  tbe  defendant  then  offered  evidence  to  show  that  the  said  intestate  was 
a  captain  in  tbe  United  States  corps  of  engineers,  and  as  such  was  ordered  to 
take  charge  and  superintend  the  works  on  Fortress  Calhoun,  and  took 
charge  of,  and  continued  the  said  work,  from  tbe  7tb  of  November  1894,  to 
tbe  lOtb  of  September  1B38  ;  and  further  offered  in  evidence  the  general 
regulations  of  the  war  department,  as  follova  ;  and  further,  that  the  said 
intestate,  while  thus  employed,  disbursed  t214,392.81  ;  that  he  was  also 
directed  to  take  charge  of,  and  superintended  the  removal  of  alight-house 
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into  Portress  Calhoun,  in  which  service  he  disbursed  tlI43.13  ;  and  further, 
that  he  was  charged  with  the  diBburscment  of,  and  did  disburse  the  sum  of 
(1891.43,  for  incidental  expenses  of  fortifications,  beginning  in  the  year 
1830  ;  and  that  he  purchased  for  the  nse  of  the  engineer  department,  a  set 
of  inatruments  and  case,  and  the  department  allowed  him  for  the  instm- 
menta,  bat  refused  to  allow  bim  for  thecase,  amounting  to  $10  ;  and  further, 
that  the  pay  and  emoluments  of  the  said  intestate  had  been  stopped  by  the 
government  of  the  United  States,  from  the  81st  of  December  1836,  to  the 
Ifitb  day  of  June  1839,  amounting  to  1014.95  ;  and  the  defendant  then 
claimed  credit."  The  account  of  Captain  Eliason,  which  had  been  sub- 
mitted to  the  acoonnting  ofSoers  of  the  treasury,  and  the  appropriations  in 
the  treasury,  were  made  a  part  of  the  case, 

*The  regulations  of  the  war  department  of  the  ISth  March  1836, 


were  :  "  The  proviso  in  the  act  of  congress,  passed  March  3d,  lfi3fi,  en- 
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titled  '  an  act  making  additional  appropriations  for  the  Delaware  Break- 
water, and  for  certain  harbors,  and  removing  obstruotions  in  and  at  the 
mouths  of  certain  rivers,  for  the  year  183S  ;'  and  which  prohibits  the 
allowance  of  extra  compensation  to  officers  of  the  army,  has  been  submitted 
to  the  attorney-general  fur  his  opinion,  and  that  officer  has  decided  that  it 
extends  to,  and  prohibits,  the  allowance  of  all  extra  compensation,  of  every 
kind  whatsoever,  for  which  provision  is  not  made  by  law  :  hereafter, 
therefore,  uo  such  extra  compensation  will  be  aUowed."  The  prohibition 
under  this  order  took  effect  from  the  passage  of  the  law. 

The  iastructions,  after  enumerating  particnlar  offices  held  to  be  included 
in  the  proviso,  by  the  secretary  at  war,  proceed  to  say :  "The  construction 
of  the  act  will  apply,  so  as  to  prevent  the  granting  of  any  extra  compensa- 
tion of  any  nature  whatever,  unless  expressly  anthorized  by  law.  The 
attorney-general  has  decided  that  the  general  clause  in  the  above  proviso 
will  render  illegal  the  allowance  of  any  per-centage  or  compensation  for 
disbursing  appropriations,  made  previous  to,  as  well  as  daring,  the  last  ses- 
sion of  congress." 

Article  67,  §  14,  from  the  army  regulations,  printed  in  1821,  was  also  in 
evidence  :  "  Where  there  is  no  ^ent  for  fortifications,  tbe  superintending 
officer  shall  perform  the  duties  of  agent,  and  while  performing  such  duties, 
the  rules  and  regulations  for  tbe  government  of  the  agents  shall  be  applic- 
able  to  him  ;  and  as  compensation  for  the  performance  of  that  extra  dnty, 
he  will  be  allowed  for  moneys  expended  by  him  in  the  construction  of  forti* 
fications,  at  the  rate  of  two  dollars  per  <2ie)n,  during  the  continuance  of  such 
disbnrsements;  provided  the  whole  amount  of  emolument  shall  not  exceed 
two  and  s  half  per  cent,  on  tbe  snm  expended." 

In  the  circuit  court,  the  following  judgment  was  given  :  "  The  court 
is  of  opinion,  that  the  proviso  in  the  act  of  the  3d  of  March  163S,  ch.  303,  is 
only  applicable  to  the  disbursing  of  public  money  appropriated  by  laW  dur- 
ing the  session  of  congress  in  which  that  *act  was  passed  ;  and  it  r«„g. 
appearing  therein,  to  the  satisfaction  of  the  oonrt,  that  no  part  of  the  *■ 
money  so  as  aforesaid  disbursed  by  the  said  defendant,  was  appropriated  at 
the  said  session  of  congress,  the  court  is  also  of  opinion,  that  tbe  said  intes- 
tate was  entitled  to  the  allowance  claimed  by  him  for  the  disbursements  as 
above  suted,  and  do,  thereupon,  order  the  judgment  to  be  entered  for  the 
said  defendanL"    The  United  States  proaeouled  this  writ  of  error. 

IBS 
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Dniled  SUM  t.  Eliuoa. 
The  case   was  argued  b^  Legate,  AttorDey-General,  for  the  United 
States ;  and  by  Bradley,  for  the  defendant. 

Legare  contended,  that  the  regatations  of  the  war  department,  of  March 
littb,  1835,  were  conclusive  on  the  claims  of  all  the  officers  of  the  army,  who 
came  within  their  proviaions.  We  was  fully  aware  of  the  decision  of  this 
court  in  General  Qratiot't  Case,  and  in  JUinia's  Case,  IS  Pet.  423,  but  the 
principle  which  was  now  claimed,  was  not  affected  by  the  rule  laid  down  id 
those  cases.  The  oases  of  the  United  States  v.  Ripley,  7  Pet.  18,  and  the 
other  cases  in  the  same  volume,  stand  unaffected  by  the  principle  on  which 
the  Uoited  States  now  rely.  These  are  special  regnlations  of  the  war 
department,  and  the  department  had  fully  authority  to  establish  such  rules. 
If  the  true  construction  of  the  act  of  congress  of  March  3d,  1835,  is,  that  it 
applied  only  to  appropriations  made  at  that  session,  the  regulations  of  the 
war  department,  proprio  vigore,  had  a  full  and  valid  application  to  all  the 
cases  subsequent  to  them,  to  which  they  applied.  The  question  sabmitled 
to  the  court  is,  whether  after  the  regulations  of  13th  March  1835,  any  allow- 
ance can  be  claimed  for  those  extra  services  ? 

Bradley,  for  the  defendant,  argued,  that  as  the  cause  waa  adjudged 
in  the  circuit  court  on  a  case  stated,  the  writ  of  error  should  be  dismissed. 
1.  No  writ  of  error  will  lie  on  a  special  case  stated.  3  Bl.  Com.  3V8  ;  Tidd's 
Pract.  1808-9  ;  1  Arch.  Pract.  pi.  82  ;  Stephen's  Plead.  93.  2.  Where  a 
writ  of  error  will  not  lie,  there  can  be  no  bill  of  exceptions.  1  Arch,  Pract, 
187  ;  Hardr.  249  ;  Bos.  &  Pul.  H,  16  ;  Tidd's  Pract.  791  ;  1  Salk.  254  ;  1  W, 
,  .  BI.  679.  *3.  On  a  special  case  stated,  unless  the  judge  expressly 
■I  reserves  the  power  of  turning  the  special  case  into  a  special  verdict, 
it  cannot  be  done.     2  Dow  78  ;  and  the  oases  cited  on  the  other  points. 

As  to  the  right  of  set-off,  no  doubt  or  controversy  exists.  The  claim  of 
Captain  Eliaeon  has,  in  fact,  been  allowed,  up  to  the  passage  of  the  act 
of  Sd  March  1835.  In  the  case  of  JUinis  v.  United  States,  15  Pet.  428,  this 
court  decided,  that  the  act  prohibited  extra  allowances  only  in  the  cases-of 
the  disbursement  of  public  money,  appropriated  during  the  seaaion  of  coa- 
greas  of  1834-85.  'Vhe  claim  now  before  the  court  is  for  services  in  disburs- 
ing appropriations  made  before  and  since  that  act.  The  right  of  the  defend- 
ant in  error  is  not,  therefore,  affected  by  that  act. 

The  claim  is  rested  on  the  usage  of  the  department,  and  upon  the  army 
regulations,  and  on  numerous  decisions  of  this  court,  down  to  the  case  of 
Gratiot,  in  15  Pet.  871  ;  in  which  aaoh  claims  were  most  distinctly  recog- 
nised, and  the  previous  decisions  affirmed.  It  seems  to  be  conceded,  that 
the  claim  should  have  been  allowed,  but  for  the  order  of  the  war  depart- 
ment of  14th  March  1835,  by  which  such  claims  are  supposed  to  be  prohib- 
ited. In  Gratiot's  Case,  15  Pet.  371,  the  court,  after  having  stated  the  right 
of  the  government  thus  to  employ  officers,  and  the  right  to  compensation 
growing  out  of  it,  say,  "  to  sustain  the  refusal  of  the  court,  in  the  present 
case,  it  is,  therefore,  indispensable,  to  show  that  there  is  some  law  which 
positively  prohibiU,or  by  just  implication,  denies  any  of  the  disputed  items, 
or  any  part  of  them."  It  is  conceded,  that  there  is  no  sncfa  law ;  but  it  in 
argued,  that  the  implied  contract  cannot  exist,  in  the  face  of  the  order  or 
regulation  of  the  war  department  of  14th  of  March  183S.  Could  this  order 
or  regulation  revoke  the  regulations  of  1621,  1826  f    They  were  made  in 
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obedience  to  a  law  of  cougreM.  They  oaght  to  have  the  force  of  law.  Did 
it  intend  to  repeal  those  regulations  ?  Ib  it,  on  its  face,  anything  more  than 
the  ezpoaition  of  the  act  of  the  3d  March  ]  83S,  as  oonstraed  by  the  attorney- 
general  of  the  United  Stales,  soon  after  it  wan  passed  ?  If  that  conetruc- 
tion  was  erroneons,  as  has  been  decidi'd  by  this  court ;  is  not  the  detailed 
expositioD  in  the  orders  of  the  war  department  equally  erroneous  ?  Although 
it  professes  to  be  prohibitory,  is  it  anything  more  than  an  opinion — an  errone> 
ous  opinion,  *of  the  secretary  at  war  ?  He  says,  the  prohibition  took  r,-^- 
effect  from  the  passage  of  the  law.  Could  this  do  so  ?  It  is  not  ^ 
designed,  and  ought  oot  to  be  construed,  as  a  repealing  regulation.  It  is 
not  BO  on  its  face,  or  upon  a  full  examination  of  Its  langnage. 

Daniel,  Justice,  delivered  the  opinion  of  the  court. — Upon  a  writ  of 
error  to  the  circuit  court  of  Waahingtou  county,  in  the  district  of  Colam- 
bia.  On  the  16th  day  of  February  1B39,  the  plaintiffs  instituted  an  action, 
of  aesumpeil  in  the  circuit  court  of  Washington  county,  against  William  A. 
Eliason,  for  the  balance  of  (2600.75,  charged  against  hira  on  the  books  of 
the  treasury,  as  diybursing  ofBoer  at  Fortress  Calhoun,  between  the  dates 
of  the  7tb  of  November  1634,  and  the  10th  of  September  1838.  Thedafend- 
ant  £liai4on  appeared  to  the  suit,  and  filed  the  plea  of  non  atmmpait,  upon 
which  issue  was  joined  ;  but  having  died  before  the  cause  came  to  trial, 
the  defendant  in  error,  as  administratrix  of  the  decedent,  was  made  a  party 
defendant,  and  the  cause  regularly  progressed  to  trial  upon  the  issue  made 
up  between  the  original  parties.  Upon  the  trial  before  the  circuit  court, 
the  following  case  was  agreed  between  the  parties  by  their  attorneys,  to  be 
subject  to  the  opinion  of  the  court,  as  to  the  law  upon  the  same,  viz  : 

On  the  trial  of  the  above  cause,  the  plaintiffs  to  maintain  the  issue  on 
their  part  joined,  offered  in  evidence  the  transcripts  from  the  treasury 
department  (which  are  found  in  p^es  12  to  16  of  the  reoord),  and  the  atid 
defendant  then  offered  evidence  to  show  that  the  said  intestate  was  a  cap- 
tain of  the  United  States  corps  of  engineers,  and  as  such  was  ordered  to 
take  charge  and  superintend  the  works  on  Fortress  Calhoun,  and  took 
charge  of,  and  oontinued,  the  said  work,  from  the  Tth  November  1834,  to 
the  tOth  September  1838;  and  further  offered  in  evidence,  the  general 
regulations  of  the  war  department,  as  follows,  art.  67,  §  14  :  "  Where  there 
is  no  agent  for  fortifications,  tbe  sup erin tending  officer  shall  perform  the 
duties  of  agent  i  while  performing  sach  duties,  the  rules  and  regulations 
for  the  government  of  such  agents  shall  be  applicable  to  him  ;  and  as  com- 
pensation for  the  performance  of  that  extra  duty,  he  shall  be  allowed  for 
moneys  expended  by  him,  in  the  construciion  of  fortifications,  *at  r«„._ 
the  rate  of  two  dollars /wr  diem,  daring  the  continuance  of  such  dis-  '- 
bursements,  provided  the  whole  amount  of  emolument  shall  not  exceed  two 
and  a  half  par  Mnfum  on  the  sum  expended."  And  further,  that  tbe  said 
intestate,  while  thus  employed,  disbursed  t214,3(i2.6I  ;  that  he  was  also 
directed  to  take  charge  of,  and  superintend,  the  removal  of  a  lighthouse 
into  Fortress  Calhoun,  in  which  service  he  disbursed  $1143.13  :  and  further 
that  he  was  chained  with  the  dishursomenl  of,  ittd  did  disburse,  the  sum  of 
tl891.43,  for  incidental  expenses  of  fortifications,  beginning  in  the  year 
1830  ;  and  that  he  purchased  for  the  use  of  the  engineer  department,  a 
set  of  instruments  and  case,  and  tbe  department  allowed  him  for  tbe  instru. 
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meDts,  l>Qt  refoBed  to  allow  him  for  the  case  amoonting  to  $10  ;  and  further 
that  the  pay  and  eroolnmeDte  of  the  said  intestate  had  been  stopped  by  the 
govenimeDt  of  the  United  States,  from  the  Slat  December  18S8,  to  the  ISth 
day  of  June  1888,  amaunting  to  tl014.fi&  ;  aad  the  defendant  then  claimed 
credit — 

For  oompensation  for  disbursing  money  on  aoGOont  of  Fortress 
Calhoun,  from  7tfa  Kovember  18t>4,  to  10  September  1B38,  np 
to  which  time  he  was  in  chaise  of  said  work,  iDclDsive,  at  $2 

per  day 18816  00 

Of  which,  this  amount  only  had  been  allowed      ....      234  00 

Balance 2fi82  00 

For  money  disbursed  on  account  for  removing  lighthouse,  &e.    .  21  64 

"     money  disbursed  for  inoidental  expenses  of  fortifications      .  46  05 

"    case  of  instruments 10  00 

"    pay  and  emoluments  (marked  B.),  copied  at  p^[e  29    .        ,  1014  95 

$3689  26 
For  balance  of  aooonnt  rendered  S9th  March  1889        .        .        .        74  79 

$8764  05 

,  .  *Aod  further  offered  evidence,  that  all  the  claims  above  stated, 
-I  except  that  for  pay  and  emolnmenta,  had  been  submitted  to,  and 
rejected  by,  the  accounting  officer  of  the  treasury  department  ;  and  further 
produced  and  offered  in  evidence,  the  following  statement  of  the  state  of 
the  appropriations  under  which  the  disbursements  were  made. 

The  plaintiffs  offered  in  evidence  the  regulations  of  the  war  department 
of  the  14th  of  March  1895  :  "  The  proviso  in  the  act  of  congress  passed 
March  3d,  1835,  entitled  '  an  act  making  additional  appropriations  for  the 
Delaware  Breakwater,  and  for  certain  harbors,  and  removing  obstructions 
in  and  at  the  mouth  of  certain  rivers,  for  the  year  18H5  ;'  and  which  pro- 
hibits the  allowance  of  extra  compensation  to  officers  of  the  army,  has  been 
submitted  to  the  attorney-general  for  his  opinion,  and  that  officer  has 
decided,  that  it  extends  to,  and  prohibits,  that  allowance  of  all  extra  com* 
pensation,  of  any  kind  whatever,  for  which  provision  is  not  made  by  law: 
hereafter,  therefore,  no  extra  compensation  will  be  allowed."  And  upon 
the  aforegoing  statements,  it  is  submitted  to  the  oourt  to  say,  whether  the 
defendant's  intestate  was  entitled  by  law  to  the  allowances  claimed  by  him 
for  disbursements  as  above  stated.  If  the  court  is  of  opinion,  that  he  is  so 
entitled,  then  the  judgment  to  be  for  the  defendant ;  if  otherwise,  for  the 
plaintiffs,  for  the  amount  appearing  due  by  the  transcript. 

F.  8.  Est,  for  the  United  States, 
Job.  H.  Bbu>lbt,  for  defendant. 

TTpon  the  statement  of  facts  agreed,  as  above  mentioned,  the  circuit 
oourt  pronounced  the  following  opinion  and  judgment : — "  And  thereupon, 
upon  the  full  consideration  of  the  case  stated  as  aforesaid,  the  said  court  is 
of  opinion,  that  the  proviso  in  the  act  of  the  3d  March  1836,  ch.  803,  is  only 
applicable  to  the  disbursing  of  public  money,  appropriated  by  law  during 
the  session  of  congress  in  which  that  act  waa  passed ;  and  it  appearing 
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therein,  to  the  satisfaction  of  the  court,  that  no  part  of  the  money  so  as 
aforesaid  disbursed  b;  the  said  defendant,  was  appropriated  at  the  said 
Hesaion  of  congress  ;  the  ooQrt  is  also  of  opinion,  that  'the  said  >■,„.. 
intestate  was  entitled  to  the  allowances  claimed  by  him  for  the  dis-  L 
barsements  as  above  stated,  and  do  thereupon  order  the  judgment  to  be 
entered  for  the  said  defendant."  To  this  opinion  an  exception  was  taken  by 
the  plaintiffs,  which  was  sealed  by  the  court  and  made  a  part  of  the  record. 

Before  considering  the  questions  of  law  arising  upon  the  agreed  state- 
ment, and  upon  the  exception  taken  to  the  opinion  and  judgment  pronounced 
upon  that  utatement,  it  is  proper  lo  advert  to  a  point  which  has  been  made, 
tn  limine,  by  the  counsel  for  the  defendant  in  error,  and  which,  if  decided 
as  he  has  contended  it  should  be,  would  prove  conclusive  as  to  the  fate  of 
this  cause.  It  is  insisted  by  the  defendant's  counsel,  that  this  court  cannot 
take  cognisance  of  the  present  cause,  for  the  reason  that  having  been  tried 
upon  an  agreed  oase,  a  writ  of  error  will  not  lie  to  the  decision  thereon. 
This  position  of  the  counsel  is  founded  upon  a  remark  of  Mr.  Justice  Black- 
stone  in  his  Commentaries,  which  has  been  transferred  to  the  work  of  Mr. 
Tidd,  and  to  some  other  compilations  upon  the  practice  in  the  English 
courts  of  common  law.  The  passage  in  Blackstone,  which  will  be  found  in 
his  chapter  on  the  Trial  by  Jury,  vol.  3,  p.  379  (Coleridge's  edition),  is  as 
follows  :  "  Another  method  of  finding  a  species  of  special  verdict,  is,  when 
the  jury  find  a  verdict  generally  for  the  plaintiff,  but  subject,  nevertheless, 
to  the  opinion  of  the  court  above,  on  a  special  case  stated  by  the  counsel  on 
both  sides,  with  regard  to  the  matter  of  law  ;  which  has  this  advantage 
over  a  special  verdict,  that  it  is  attended  with  much  less  expense,  and 
obtains  a  speedier  decision,  the  postea  being  stayed  in  the  bands  of  the 
officer  of  nisi  priita,  till  the  question  is  determined,  and  the  verdiot  is  then 
entered  for  the  plaintiff  or  defendant,  as  the  case  may  happen.  But  as  noth- 
ing appears  on  the  record  but  iho  general  verdict,  the  parties  are  precluded 
hereby  from  the  benefit  of  a  writ  of  error,  if  dissatisfied  with  the  judgment 
of  the  court  or  judge  upon  the  ])oint  of  law  ;  which  makes  it  a  thing  to  be 
wished,  that  a  method  could  be  devised  of  either  leBsening  the  expense  of 
special  verdicts,  or  else  of  entering  the  cause  at  length  upon  the  postea." 

It  is  manifest,  from  this  quotation,  that  the  reason  why,  according  to  the 
practice  in  the  English  courts,  a  writ  of  error  will  not  be  allowed,  after  a 
case  agreed,  is  this,  and  this  only  ;  that  in  those  'courts,  the  agreed  r^„.. 
case  never  appears  upon  or  is  made  a  part  of  the  record,  and  there-  *- 
fore,  there  is  no  ground  of  error  set  forth,  upon  which  an  appellate  or  revis- 
ing tribunal  can  act.  In  the  language  of  Justice  Blackstone,  "n'>thing 
appears  upon  the  record  but  the  general  verdict  ;  whereby  the  parties  are 
precluded  from  the  benefit  of  a  writ  of  error,"  isc,  "  which  makes  it,"  says 
the  same  learned  judge,  "a  thing  to  be  wished,  that  a  method  could  be 
devised,  either  of  lessening  the  expenses  of  special  verdicts,  or  else  of  enter- 
ing the  cause  at  large  upon  the  poatea."  The  same  rule  in  the  English 
courts  of  law,  and  the  same  consequence,  as  resulting  solely  from  their  prac* 
tioe,  may  be  seen  in  the  Treatise  on  Pleading,  by  Stephen,  p.  f)2,  where  the 
author,  in  speaking  of  the  practice  of  taking  special  verdicts,  and  general 
verdicts,  subject  to  a  special  case,  remarks,  that  a  special  case  is  not  like  a 
special  verdict  entered  on  record,  and  consequently,  a  writ  of  error  cannot 
be  brought  on  this  decision     There  has  been  a  recent  Hl**"te  enacted  in 
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Englaod,  whioh,  ftlthongh  it  is  not  broaght  aaflSoiently  to  the  view  of  this 
court,  to  justify  any  direct  inferences  as  to  its  terms,  or  its  bearing  apon 
this  particular  qnestion,  may  have  been  designed  to  remedy  the  very  evil 
pointed  oat  by  Justice  Blaoketone.  By  a  note  to  page  03,  of  Mr.  Stephen's 
Treatise,  it  is  said  to  have  been  enacted  by  3  jfc  4  Wm.  lY.,  c.  42,  that 
vhere  tlie  parties,  on  issue  joined,  oan  agree  on  a  statement  of  facte,  tbey 
may,  by  order  of  a  jndge,  draw  up  suoh  statement  in  the  form  of  a  special 
case,  for  the  judgment  of  the  conrt,  without  proceeding  to  trial.  By  the 
established  practice,  anterior  to  this  statutory  provision,  it  was  in  the  power 
of  the  parties  to  agree  upon  a  statement  of  the  case  ;  it  would  seem  reason- 
able and  probable,  therefore,  that  the  power  given  to  the  judge  (as  an 
esercise  of  his  judicial  functions)  to  regulate  the  statement,  was  designed  to 
impart  a  greater  solemnity  and  pennanenoy  to  the  preparation  of  the  pro- 
ceeding, and  to  place  it  in  an  attitude  for  the  action  of  some  revising  power. 
But  even  should  a  waut  of  familiarity  with  the  detail  of  English  practice 
induce  the  hazard  of  misapprebension  of  Its  rales,  or  of  the  reasons  in  which 
they  have  their  origin,  the  decisions  of  our  own  courts,  and  the  long- 
established  practice  of  onr  own  country,  are  regarded  as  having  put  the 
point  under  consideration  entirely  at  rest. 

'By  the  act  of  congress  of  1801,  aasaming  the  government  of 
'  the  district  of  Columbia,  in  virtue  of  the  cession  from  Maryland  and 
Virginia,  the  laws  of  these  states,  and,  of  course,  the  proceedings  in  their 
courts  as  parts  of  these  laws,  were  expressly  recognised  withiu  such  portions 
of  the  district,  respectively,  as  originally  were  within  the  limits  of  the  ceding 
states.  (See  2  U.  S.  Stat.  103.)  Vniied  States  v.  Simms,  1  Cranch  265. 
At  the  period  of  the  cession,  the  practice  is  believed  to  have  been  well 
settled,  both  in  Virginia  and  Maryland,  that  in  trials  at  law,  where  special 
or  agreed  cases  have  been  made,  they  have  been  signed  by  the  ooansel,  as 
representing  their  clients,  and  spread  at  large  upon  the  record,  as  a  part 
thereof  ;  and  as  constituting  the  only  legitimate  ground  for  the  action  of 
the  court,  and  as  furnishing  the  regular  and  proper  test  to  be  applied  by  an 
appellate  or  revising  tribunal  to  this  action.  The  practice  is  believed  to  be 
the  same  at  this  day  ;  it  has  been  repeatedly  recognised  by  the  decisions  of 
this  court;  and,  if  ever  heretofore  seriously  questioned,  has  never  been 
overruled.  See  .Him  v.  itoftcrdeau's  Eeecutor,  3  Cranch  173  ;  Tucker  v. 
Oxtey,  S  Ibid.  34  ;  Kennedy  v.  Brent,  0  Ibid.  IBT  ;  Brent  v.  Chapman,  5 
Ibid.  358  ;  and  Shankkmd  v.  Corporation  of  Washington,  5  Pet.  390. 
These  are  oases  arising  within  the  district  of  Columbia,  bat  the  same  prac- 
tice has  been  sanctioned  in  oases  brought  hither  from  without  the  district, 
as  will  be  seen  in  the  decisions  of  IngU  v.  CooUdge,  2  Wheat.  363,  and  of 
MiUer  V.  NicholU,  i  Ibid.  311.  This  court,  therefore,  have  no  hesitancy  in  de- 
claring, that  the  point  of  practice  raised  by  the  defendant's  counsel  presents 
no  objection  to  the  regularity  in  the  mode  of  bringing  thiscase  before  them. 
In  considering  the  exception  taken  to  the  opinion  of  the  circuit  court,  in 
relation  to  the  act  of  congress  of  March  Sd,  183S,  the  order  of  the  war  de- 
partment, of  March  13th,  of  the  same  year,  and  the  rights  of  the  plaintiffs, 
and  of  the  defendant,  as  connected  therewith,  this  conrt  have  no  diScnlCy 
in  prononncing  the  opinion  and  decision  of  the  circuit  court  as  although 
untenable.  The  power  of  the  executive  to  establish  rules  and  regulations 
for  the  government  of  Uie  army,  is  undoubted.  The  very  appeal  made 
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by  the  defendant  to  the  Uth  section  of  the  67th  article  of  the  army  regula- 
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tions,  U  ft  recognition  of  this  'right.  The  power  to  establiah  impliet 
nooeesarily,  the  power  to  modify  or  repeal,  or  to  create  anew.  The 
secretary  of  war  is  the  regular  constitutional  organ  of  the  president,  for  the 
administration  of  the  military  establishment  of  the  nation  ;  and  rules  and 
orders  publicly  promnlged  through  him  must  be  received  as  the  acts  of  the 
executive,  and  as  sucb,  be  binding  upon  all  within  the  sphere  of  his  legal 
and  oonstitational  authority.  Such  regulations  cannot  be  questioned  or 
denied,  because  they  may  be  thought  uawise  or  mistaken.  The  right  of  bo 
considering  and  treating  the  authority  of  the  executive,  vested  as  it  is  with 
the  command  of  the  military  and  naval  forces,  could  not  be  intrusted  to 
officers  of  any  grade  inferior  to  the  commander-in-chief  ;  its  consequences, 
if  tolerated,  would  be  a  complete  disorganization  of  both  the  army  and  navy. 
Id  the  present  instance,  the  order  was  adopted  by  the  proper  authority,  and 
by  the  game  authority,  promulged  to  every  officer,  through  the  regular 
official  organ  ;  and  the  question  propounded  to  the  circuit  court  was  neither 
more  nor  less  than  this,  whether  a  subordinate  officer  of  the  army,  insisting 
apon  a  prior  regulation,  which  he  thinks  cither  is  or  ought  to  be  in  force, 
shall  obtain  from  the  government,  emoluments  which  a  subsequent  order 
from  hie  superior  had  warned  him  that  it  was  not  in  his  power  to  require  P 
This  question  can  need  no  argument  for  its  solution.  This  court  are,  there- 
fore, of  opinion,  that  the  circuit  court  have  erred  in  allowing  to  Captain 
Eliason,  &per  diem,  as  disbursing  officer  at  Fortress  Calhoun,  subsequently 
to  the  3d  day  of  March  183n.  Under  the  Uth  section  of  the  87th  article  of 
the  army  regulations,  they  do,  therefore,  reverse  the  decision  of  the  circuit 
court ;  and  direct  that  a  judgment  be  entered  for  the  plaintiffs,  for  the  sum 
of  $2S00.7D,  as  claimed  by  them,  together  with  their  costs. 

Jadgment  reversed. 


•John  B.  Aids,  Plaintiff  in  error,  v.  Nathah  Smith,       [*30S 

Defendaut  in  error. 
Jbini  and  aeverai  debtors. — Federal  proceat. — Error. 

A«tIon  on  ■  promiisor;  note,  aj^nst  Bnndrj  prnoni,  aarriviiig  pvtnert  of  the  nniiic«rpon(«d 
Seal  Ettatfl  Bank  of  Columbus,  UliB<aaippl,  founded  on  their  certi&caCe  of  deposit ;  all  the 
deteadanu,  except  Wright,  Joined  in  the  plea  of  non  aaumptil ;  Wright  afterward*  pleaded 
aon  oMtiunptU,  leparatelj ;  at  the  trial,  all  the  defeudanta,  except  Wright,  withdrew  their  plei, 
and  permitted  judgment  to  go  bj  defeult  againal  them,  and  the  plaintiff  then  diacantinued  the 
■nit  againBt  Wright.  Executioa  wob  issued,  and  iraa  levied  on  the  property  of  Amis,  who 
gare  to  the  marahal  a  forthooming  bond,  with  secnrit.T,  and  the  bond  being  forfeited,  it  waa  m 
returned  b;  the  marshal,  which,  by  the  statute  of  Hisaiinlppi,  gives  the  bond  the  force  and 
effect  of  a  judgment  against  the  obligor  and  his  surety  ;  at  the  succeeding  term,  Amis  mored 
the  court  to  quash  the  bond,  which  motion  was  overruled.  The  plaintiff  in  error  claimed, 
1.  That  the  circuit  court  erred  in  permitting  the  piamliff  below  to  discontinue  the  suit  against 
Wright,  and  in  rendering  judgment  against  ihe  other  defendants.  2.  The  Jitri  faein  wag 
illMgal,  because  it  included  interest,  not  authorized  b;  the  judgment.  S.  The  overruling  the 
motion  to  qunsh  the  forthcoming  bond  wb9  a  final  Judgment,  which  ought  to  be  reversed. 

If  the  contr«Gt  be  joint  and  several,  and  the  defendant*  sever  in  their  pleas,  whatever  maj'  hare 
beeo  the  doabta  and  cunUicting  opinions  of  former  liiucs,  as  to  the  effect  of  a  noUtpmaqm 
in  BDoh  a  caM,  it  has  never  ticen  hold,  thai  a  simple  discontinuance  of  a  suit  anounta  to  a 
ntraaU  ;  or  that  it  la  aoj  manner  vorkad  a  bar  to  tb«  repMltioD  of  Itae  plaiotifTs  aetkn. 
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By  B  .'UCute  of  HiNiMlppI,  all  promisea,  contracW  nnd  linbilitiea  of  copHrtneri,  «ra  to  be  dceoied 
sDt)  (uljud^  joint  ftnd  Myeral;  and  in  all  euitg  on  contncta  in  writing,  made  bj  two  ot  mora 
paraone,  it  il  lawful  to  dealare  against  an;  one  or  more  of  them.  Tbia  ia  aach  &  BeTerance  of 
the  contract,  u  puta  it  in  the  power  of  the  piiintiff  to  tiold  anv  portion  of  them  jointlj. 
Mid  the  othen  WTenllj,  bound  b;  the  contract ;  and  there  U  no  obligation  on  the  part  of  the 
plaintitr  to  put  the  deFendinta  in  «ucb  condition,  bj  his  pleadings,  as  to  compel  each  to 
oontribnte  his  portion  for  the  benefit  of  the  others.  lUnor  e.  Mechanics'  Bank  of  Aleiaodria, 
I  Fet.  U,  died. 
On  ■  Joint  and  aaveral  hood,  auit  mnst  be  brought  against  all  the  obligor*  jointly,  or  against 
each  one  seTerally ,  becaoae  each  ia  liable  for  the  whole ;  but  a  joint  salt  cannot  be  maintldned 
against  a  part,  omitting  the  rest.  Whaterer  ma;  be  tbs  defecta,  or  illegalit;  of  the  final 
process,  no  error  can  be  asaigoed  in  Ibe  supreme  court,  on  a  writ  of  error,  for  that  cause  ;  the 
remedj,  according  to  the  modem  practice,  ia  b;  motion  In  the  court  below  Co  quaeh  the  eie- 
cutiun.  If  the  queetion  of  the  right  to  include  the  inteceet  on  the  Judpnent,  in  the  execu- 
tion, were  properly  before  tbe  court,  no  reaaon  could  ba  seen,  why  interMt  on  a  Jud|cment, 
which  la  secured  bf  positire  law,  ia  not  aa  much  a  part  of  the  Jndgment  aa  if  eipreMed  in  it. 
Tbe  proviaiona  of  the  third  Mction  of  the  act  of  congreu  of  I9th  Haj  1B28,  adopted  the  forth- 
coming bond  la  Hiasissippi,  aa  a  pnrt  of  the  final  process  of  that  state,  at  the  time  of  tbe 
•Riul  P"***?*  ■>'  the  act.  "A  final  proceas"  is  nnderaiood  by  the  court  lo  b*  all  "the  writa 
'  of  execution  then  In  use  !n  the  state  courts  of  Hisslssippi,  which  were  proper!;  applic- 
able to  the  coarte  of  the  United  Stales ;  and  the  phraae,  "  the  proceedings  thereupon,"  are 
underatood  to  mean  the  exercise  ot  ail  the  duties  of  the  mioiscerial  officers  of  the  state,  pre* 
Buribed  by  the  laws  o[  the  siace,  for  the  purpose  of  obtaining  the  froits  of  judgments ;  among 
those  are  the  proTisions  of  the  laws  relating  to  forthcoming  bonds,  wbicli  must  he  r^ardad  aa 
part  of  the  final  proceea. 
Tbe  proceeding  which  produced  tbe  forthcoming  bond,  waa  purely  minlaterial :  the  judicial  nind 
waa  in  no  waj  employed  in  it*  production.  It  does  not,  then,  possess  the  attributes  of  a 
judgment ;  and  ought,  therefore,  to  be  treated  In  tbia  court  as  final  procees,  or,  at  least,  aa 
part  of  the  final  proceas. 
So  far  as  the  dcciaione  of  the  state  courts  of  Mississippi  settle  rules  sf  property,  they  will  be 
properly  respected  bj  the  aupreme  court ;  but  when  the  effect  of  a  state  deciaion  Is  only  l« 
regulate  the  practioe  of  courts,  and  to  determine  what  shall  be  s  judgment,  tbe  supreme  court 
cannot  consider  themselves  bound  by  such  decisions,  upon  the  ground,  that  the  laws  upon 
whicii  they  are  made  are  local  in  their  character. 
It  ia  the  duty  of  the  supreme  court  to  preserve  the  aupremacy  of  the  lawa  of  the  United  States, 
which  they  cannot  do,  without  disregarding  all  state  laws,  and  state  dedsiona,  which  conflict 
with  the  laws  of  tbe  United  States. 
No  rule,  under  the  third  section  of  the  set  of  1B28,  which  aatborizss  the  courts  of  the  United 
Stalw  to  alter  final  process,  so  far  as  to  conform  it  to  any  changee  which  may  be  adopted  bj 
state  l^islatioo  and  state  adjudications,  made  by  a  district  judge,  will  be  rect^ised  by  the 
supreme  court  as  bindii^,  except  those  made  bj  tbe  district  coarts  exercising  circnit  court 

The  statute  of  Missisaippi,  taking  away  the  right  to  a  writ  ot  error  in  the  case  of  a  forthcoming 
bond  fortoiied,  can  have  no  iufiuence  whatever  in  regulating  writs  of  error  to  tbe  circuit 
courta  of  the  United  Statea ;  a  rale  of  coort  adopting  the  atatnta  as  a  rale  of  practice  would, 
therefore,  be  void. 

Etcgarding  the  forthcoming  bond  aa  part  of  the  process  of  execution,  a  refusal  to  quash  the 
t>ond  is  Dot  a  judg:nent  of  tbe  oonrt,  and  much  loss  a  final  Judgment ;  and  therefore,  no  writ 
of  error  lies  in  such  a  osse. 

Ebbob  to  the  District  Court  for  the  Nortbern  District  of  Mississippi. 
In  an  action  oa  a  certificate  of  deposit,  instituted,  on  the  Tth  of  Kovember 
I6:ig,  by  the  defendant  in  error,  Nathan  Smith,  in  the  district  court  of  the 
United  States  for  tbe  northern  district  of  MtasisBippi,  against  the  plaintiff 
in  error,  with  others,  who  were  the  surviving  partners  in  the  Real  Estate 
Bank  of  Columbus,  MissisBippi,  the  plaintiff  obtained  a  judgment  by  default 
against  all  the  defendants,  except  Daniel  W.  Wright,  who  had  been  sned 
with  them  as  oae  of  the  partners.  AU  the  defendaota,  ezoept  Wright,  had 
19S 
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entered  a  plea  of  non  assumpsit,  which  they  afterwards,  at  the  trial,  with- 
drew ;  on  which  a  judgment  was  entered  *bj  nil  dicit  for  12684.74.  .^ 
Wright  pleaded  non  assumpsit  separately  ;  and  the  plaintiff  then  dis-  ^ 
continned  the  snit  agaiDst  Wright. 

The  plaintiff  issned  an  execation,  which  was  levied  on  personal  property 
belonging  to  John  D.  Amis,  who  thereupon  executed  a  forthooming  bond, 
with  Samuel  F.  Butterworth  as  surety  ;  which  bond  being  duly  forfeited, 
operated,  under  the  laws  of  MissiBsippi,  as  a  judgment  against  the  obligors 
in  the  bond,  on  which  execution  might  be  issued  forthwith.  On  the  14th 
December  1640,  John  D.  Amis  and  Samuel  Butterworth  moved  the  court  to 
quash  the  forthcoming  bond  :  1.  Because  it  increases  the  costs,  not  war- 
ranted by  law,  the  execution  having  included  interest  on  the  judgment. 
2.  That  there  is  no  authority  for  taking  the  said  bond,  or  any  such  bond  ; 
and  the  bond  creates  a  judgment  against  the  obligors,  and  precludes  them 
from  a  defence,  and  a  trial  by  jury  secured  by  the  constitution  of  the  United 
States.  The  conrt  overruled  the  motion,  and  the  defendant,  John  D.  Amia, 
prosecuted  this  writ  of  error. 

The  case  was  argued  by  -fey,  for  the  plaintiff  in  error ;  and  hj  WaOter, 
for  the  defendant. 

£ey  contended  : — 1.  That  there  was  error  in  the  proceedings  of  the  du- 
triot  court  in  allowing  a  discontinuance  as  to  Daniel  W.  Wright,  one  of  the 
defendants,  and  entering  a  judgment  against  the  other  defendants.  2.  There 
was  error  in  the  court  having  refused  to  quash  the  forthcoming  bond  given 
by  John  D.  Amis  and  Samuel  Butterworth.  The  ^fieri  facias  which  bad 
been  issued  on  the  judgment,  was  not  warranted  by  the  judgment,  because 
it  included  interest,  which  was  not  given  by  the  judgment.  The  execution 
was  illegal,  and  the  bond  given  after  it  had  issued,  was  void.  3,  Refusing 
to  quash  the  bond,  and  leaving  it  in  force  as  forfeited,  was  a  final  judgment 
on  which  a  writ  of  error  will  lie. 

1.  What  does  the  record  bring  up  for  revision?  The  whole  case  ;  the 
original  judgment  ;  this  is  so  from  the  nature  of  the  proceeding.  The  for- 
feited bond  is  a  proceeding  by  statute  ;  it  is  made  a  statutory  judgment.  It 
must,  therefore,  conform  to  the  ^statute,  and  to  do  so,  it  must  be  . 


founded  on  a  lawful  execution,  and   a  valid  judgment.     Take  away 
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that  judgment,  the  foundation,  and  all  the  rest  falb.  This  in  settled  in  'J 
Cranch  28B  ;  fi  How.  (Miss.)  191-2,  194-5.  Hence  it  is,  that  the  act  of  the 
legislature,  of  1837,  was  necessary.  Without  that  act,  the  original  judg- 
ment could  have  been  taken  up  to  a  court  of  error,  and  reversed  ;  and  that 
reversal  would  have  put  up  an  end  to  the  proceedings  under  it.  United 
States  Bank  v.  Patton,  5  How.  (Miss.)  223  ;  I  Ibid.  98. 

2.  And  then  the  question  arises,  as  to  the  effect  of  the  act  of  1837,  in  the 
courts  of  the  United  States.  How  can  any  legislation  in  Mississippi  affect 
or  limit  the  jurisdiction  of  the  courts  of  the  United  States?  Suppose,  the 
legislature  of  Mississippi  bad  said,  there  should  be  no  appeal  in  any  case,  or 
(as  in  the  Digest  S38),  without  a  certificate  of  the  appellate  court;  that  could 
not  affect  the  jurisdiction  of  the  courts  of  the  United  States,  or  take  sway 
from  a  anitor  in  these  courts  rights  expressly  conferred  by  the  laws  of  the 
United  States.  It  would  defeat  the  object  of  the  oonstitntion  in  giving 
jurisdiction  to  the  oonrts  of  the  United  States. 

IS  Pit.— 18  IM 
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9.  The  original  judgment  is,  then,  here  for  reTision,  as  in  the  etee  in 
7  Cranoh  202.  How  far  is  it  examinable?  For  what  errors  is  it  respon- 
sible P     Upon  this  point,  Mr.  Key  cited  7  Cranch  202  ;  1  Pet.  46. 

4.  It  is,  then,  upon  authority,  error  for  which  judgment  can  be  arrested, 
u  is  said  by  Judge  Wasbingtom,  in  7  Cranoh  202  ;  and  if  so,  it  is  revisa- 
ble.  That  case  is  decisiTe ;  for  it  adjudges  that  the  plaintiff  mast  proceed 
as  far  as  the  law  allows  against  all  the  defendants,  even  when  all  were  not 
taken  ;  ct  fortiori,  where  they  were  taken,  and  when  the  other  defendants 
bad  a  right  to  expect  the  plaintiff  would  go  on  against  all.  This  is  tfaf  law, 
nnless  there  is  something  in  the  laws  of  Mississippi  which  operates 
in  a  ooart  of  the  United  States,  and  allows  a  discontinuance. 

The  law  of  Mississippi  allows  contraots  to  be  sued  upon  either  aa  joint  or 
several.  This  should  not  extend  beyond  the  actual  provisions  of  the  statute 
to  authorixe  snits  to  be  so  brought  on  such  contracts.  8  How.  (Miss.)  88. 
Bat  when  the  suit  is  brought,  and  the  parties  are  before  the  court,  then  it 
^  ,  is  altc^etfaer  •another  question,  whether  you  can  discontinue  as  to 
J  any  of  the  defendants.  Cited,  Digest  Laws  of  Miss.  096-6  ;  2  How. 
(Miss.)  870 ;  S  Ibtd.  411-12 ;  3  Ibid.  78 ;  4  Ibid.  364,  369,  377. 

Walker,  for  the  defendant  in  error,  made  the  following  points  : — ^That 
the  severance  in  the  pleading  was  discretionary  with  the  court  below,  as 
every  other  interlocutory  incidental  order  preceding  the  judgment,  and 
furnished  no  ground  to  reverse  the  judgment  for  error.  After  a  severance 
in  the  pleadings,  by  the  defendants,  a  discontinuance  as  to  any  one  of  them 
is  not  irregular.  In  this  case,  the  severance  was  by  consent,  and  bo  was  the 
discontinuance  as  to  that  party,  and  simultaneous  with  this,  and  in  the  same 
order,  was  the  withdrawal  of  the  plea  by  the  other  defendants,  and  the  judg- 
ment by  default  final  against  them.  By  this  withdrawal,  after  the  sever- 
ance, these  defendants,  by  implication  of  law,  and  in  fact,  consented  to  the 
separate  judgment  against  them.  A  judgment  thus  given,  has,  in  law,  tbe 
same  effect  as  a  judgment  confesseO,  so  as  to  release  all  errors;  and 
especially,  where  no  objection  was  made  in  the  court  below.  3  Stew.  &  Port, 
269;  6  Port.  362,  308 ;  2  Stew.  1.1 ;  1  Pet.  16S.  The  compulsory  nonj>ro«. 
of  tbe  English  practice,  entered  by  the  court,  upon  the  motion  of  the 
defendant,  against  tbe  plaintiff,  docs  not  prevail  in  this  country.  Such  s 
nonprot.  which  puts  the  whole  case  out  of  court,  is  entirely  unlike  the  dis- 
oontinuance  under  our  practice  ;  which  in  this  case  is  a  mere  partial  for- 
bearance for  the  present  to  proceed  further  in  tbe  suit  against  one  of  the 
defendants,  and  leaves  the  case  in  court  to  proceed  regularly  against  the 
other  defendants.  N'ote  to  PoveU  v  White,  I  Doug.  169  ;  1  Pet.  46,  74, 
4iSS  ;  S  Ibid.  476 ;  6  Ibid.  598  ;  3  How.  (Miss.)  098.  This  discontinuance 
as  to  one  defendant  may  be  taken,  even  where  both  plead  separstely  to  the 
merits.  1  FeL  46  ;  6  Johns.  160  ;  20  Ibid.  126  ;  1  Pick.  GOO.  Bven  at 
common  law,  a  plaintiff  might  always  discontinue  as  to  one  defendant, 
where  the  oanee  of  action  was  joint  and  several  in  its  natnrc,  or  where  one 
or  moT«  might  be  sued  separately.  Kote  to  Parker  v.  Laurence,  Hob.  (ed. 
of  1829)  177.  By  the  statutes  of  Mississippi,  this  contract  is  made  joint  and 
*<)nni  '^*"'^>  '^"^  ^  separate  suit  authorized  against  one  or  more  of  the 
^  -i  defendanta.  How.  A  Hntoh.  Dig.  Laws  Mies.  078,  694.  Under 
these  statutes,  the  right  to  disoontinue,  in  snob  cases,  is  expressly  recognised 
IM 
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by  the  decIsioDS  of  tho  coarts  of  the  state.     2  How.  (Miss.)  870  ;  4  Ibid. 
3V7.     If  this  discontin Dance  bad  been  erroneoae,  it  la  cured,  after  verdict, 
by  our  atatate  of  jeofails  ;  and  a  judgment  by  m7(Z»ci(  is  placed  on  the  same 
footing.     How.  &  Hatch.  591  ;  2  How.  (Miss.)  834,  902,  934. 

As  to  the  intGreat,  it  is  allowable  on  judgments,  even  at  common  law. 
3  Anstr.  804;  1  Har.  &  Johns.  TSd.  In  Mississippi,  this  interest  is  given  by 
statnte,  on  the  judgment,  and  the  execution  is  required  to  embrace  tho 
interest.  Turn.  Dig.  331  :  How.  &  Hutch.  375,  616,  622-3,  626-8,  653  ;  3 
How.  (Misa.)  184  ;  4  Ibid.  377.  Even  if  there  had  been  error  in  the  original 
judgment,  that  error  is  released  by  the  new  judgment  on  the  forthcoming 
bond.  How.  &  Hutch.  541  ;  4  How.  (Miss.)  6.  The  new  judgment  is  an 
extinguishment  of  the  judgment  on  which  the  bond  was  given,  and  the  bond 
operates  as  an  estoppel  at  law,  as  to  any  error  in  the  original  judgment, 
llie  bond  is  a  waiver  of  any  error  in  the  original  judgment,  aiid  operates  as 
a  jndgment  by  consent  or  confession.  2  Call  607  ;  6  Ibid,  1  ;  B  Pick.  386  ; 
a  Cond.  Rep,  244, 248-9.  The  court,  cannot  go  beyond  the  execution  which 
ia  recited  in  the  bond,  and  not  the  judgment  preceding  the  execution  ;  and 
the  bond  admits  the  interest  to  be  due,  and  is  conclusive.  If  the  execution 
had  been  erroneous,  it  Bhonld  have  been  superseded  ;  but  on  the  contrary, 
the  validity  of  the  execution  is  admitted  by  tho  bond,  and  by  the  judgment 
which  is  founded  upon  it.  5  How.  (Mias.)  566,  573-4.  If  the  interest  was 
erroneously  admitted  to  be  added  to  the  original  judgment,  it  ia  a  mere 
clerical  error  which  is  cured  by  the  bond  and  new  judgment  upon  it.  Ibid. 
200 ;  1  Ibid.  98.  The  error  alleged  here,  as  to  the  interest,  ia  at  most 
equivalent  to  a  motion  in  the  court  below  lo  open  the  judgment  on  the  bond. 
And  on  what  ground  ?  Because  it  included  interest  alleged  to  be  omitted 
to  be  calculated  in  the  original  judgment.  But  if  this  omission  were  made, 
it  waa  a  mere  clerical  error,  the  interest,  it  is  conceded,  is  due  by  the  law ; 
it  ia  included  in  the  bond,  signed  by  the  defendant,  and  admitted  thereby  to 
be  "due  the  plaintiff,  and  on  that  bond  the  judgment  is  entered  ;  and  rmona 
why  should  the  judgment  be  opened,  when  it  is  for  no  greater  sum  *■ 
than  in  law  and  justice  was  due  tho  plaintilf  ? 

The  bond  ia  constitutional,  4  How.  (Mias.)  863  ;  6  Ibid.  434,  466  ;  4 
Cond.  Bep.  439,  443.  The  forthcoming  bond  law  of  the  state  applies  to 
judgments  in  the  courts  of  the  United  States.  1  Cranch.  299.  If  it  be 
adopted  in  part,  must  not  all  its  provisiona  be  adopted,  and  also  the  con- 
struction given  by  the  state  courts  to  their  local  statutes  ?  By  these  stat- 
utes, the  original  judgment  is  extinguished  by  the  bond  and  forfeiture  ;  and 
it  ia  further  specially  provided,  that  no  writ  of  error  can  be  prosecuted  as 
regards  the  original  judgment,  after  the  forfeiture  of  the  bond.  It  is  said, 
this  provision  cannot  apply  bore,  because  the  writ  is  given  by  act  of  congreas. 
There  might  be  force  in  this  argument,  if  a  motion  were  now  pending  to 
dismiaa  the  writ  of  error  for  want  of  jurisdiction.  No  such  motion  is  made, 
but  it  ia  insisted,  that  after  a  judgment,  the  defendant  has  his  choice,  either 
to  arrest  the  judgment  for  error,  or  to  waive  that  right  and  release  all  errors, 
as  in  case  of  a  judgment  by  confeaaion,  by  giving  the  bond  ;  and  that  such 
bond  ifl  a  voluntary  waiver  of  all  such  errors,  and  that  this  waiver  must  be 
upheld  by  this  court. 

As  to  the  last  error  asaigned,  it  has  been  expressly  decided  by  the  oonrta 
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of  Mississippi,  that  tbe  bond  may  be  given  by  one  co-defendant.     6  How. 
(Miss.)  480,  483. 

McKiNLBT,  Jnstice,  delivL'red  tbe  opinioD  of  the  court. — This  is  a  writ  of 
error  to  the  district  court  of  the  United  States  for  the  northern  district 
of  Miasisaippi,  exerciaing  circuit  court  powers.  Smith  bronght  an  action  of 
assumpsit,  against  Amis  and  others,  surviving  partners  of  the  Real  Estate 
Banking  Company,  of  Columbus,  Mississippi,  founded  upon  their  certificate 
of  deposit.  All  the  defendants  joined  in  a  plea  of  non  assumpsit/  and 
Wright,  one  of  them,  afterwards  pleaded  the  same  plea  separately.  At  tbe 
trial,  all  the  defendants,  except  Wright,  withdrew  their  plea,  and  permitted 
judgment  to  go  against  them  by  nil  dicit,  for  the  sum  of  {2684.74  ;  and 
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tbe  plaintiff  then   diijcoutinued   the  suit  *against   Wright.     Upon 


'  tbe  judgment,  execution  issued,  and  was  levied,  by  the  marshal,  on  the 
property  of  Amis,  who,  in  conformity  with  a  statute  of  Mississippi,  entered 
into  bond,  with  security,  conditioned  for  the  forthcoming  of  tbe  property 
on  the  day  fixed  for  its  sale.  Amia  failed  to  deliver  the  property,  accord- 
ing to  tbe  condition  of  the  bond,  to  the  marshal,  who  thereupon  made  retnm 
that  it  was  forfeited  ;  which,  by  the  statute,  gave  it  the  force  and  effect  of 
a  jadgment.  How.  &  Hutch.  Stat.  Laws  of  Miss.  663.  Amis,  at  the  next 
term,  moved  the  court  to  quash  the  bond,  which  motion  waa  overruled,  and 
thereupon  he  prosecuted  this  writ. 

To  reverse  the  judgment,  he  relies  on  these  groaods :  1.  The  conrt 
erred  in  permitting  the  plaintiff  to  discontinue  the  suit  against  Wright,  and 
Id  rendering  judgment  against  the  other  defendants.  2.  The  JUri  /acias 
was  illegal,  because  it  included  interest  not  authorized  by  the  judgment. 
3.  Overruling  ttie  motion  to  quash  the  forthcoming  bond  was  a  final  judg- 
ment  by  the  oonrt,  which  ought  to  be  reversed. 

Whether  a  discontinuance  of  the  suit  can  be  entered  against  one  of 
several  defendants,  in  a  case  arising  on  contract,  depends  upon  the  character 
of  the  contract,  and  tbe  state  of  the  pleadings  between  tbe  parties.  If  the 
contract  be  joint  and  several,  and  the  defendants  sever  in  their  pleas,  what- 
ever may  hare  been  tbe  doubts  and  conflicting  opinions  of  former  times,  as 
to  the  effect  of  a  effect  of  a  nolle  prosequi  in  sach  a  case,  it  has  never  been 
held,  that  a  simple  di soon ti nuance  of  a  suit  amounted  to  a  retraxit,  or  that 
it  in  any  manner  worked  a  bar  to  the  repetition  of  the  plaintiff's' action.  By 
a  statute  of  Miaaissippi,  all  promises,  contracts  and  liabilities  of  copartners, 
are  to  be  deemed  and  adjudged  joint  and  several.  And  in  all  anits  founded 
on  promises,  agreements  or  contracts  in  writing,  by  two  or  more  persons  as 
copartners,  signed  by  one  or  more  of  them,  or  by  any  person  as  ageot  in 
their  behalf,  it  shall  be  lawful  to  declare  against  any  one  or  more  of  them. 
How.  A  Huch.  Stat.  Laws  of  Miss.  59J.  This  la  such  a  severance  of  the 
contract  as  puts  it  in  the  power  of  the  plaintiff  to  hold  any  portion  of  them 
jointly,  and  the  others  severally,  bound  for  the  contract.  And  there  ia  no 
obligation  on  his  part  to  put  them  in  such  condition,  by  his  pleadings,  as  to 
•compel  each  to  contribute  his  portion  for  the  benefit  of  the  others. 
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This  reduces  the  inquiry  to  this  simple  question — la  the  discontinu- 


ance in  this  case,  authorized  by  law  ? 

In  the  case  of  Minor  v.  Mechanics'  Bank  of  Alexandria,  a  ssit  was 
brought  on  the  office-bond  of  the  cashier  of  tbe  bank,  against  him  and  his 
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RDretiee.  The  bond  was  joint  and  several,  and  tbe  defendants  pleaded  jointtf 
to  the  action  ;  and,  aa  in  this  ease,  the  cashier  afterwards  pleaded  BeTerally, 
whereupon,  judgment  was  rendered  ag^nst  the  sureties  ;  and  afterwards, 
the  plaintiff  entered  a  nolle  prosequi  against  the  other  defendant.  This 
court  sastaiued  this  proceeding,  and  held  that  it  did  not  affect  the  judgment 
against  the  sureties.  1  Pet.  46.  That  case,  we  think,  is  decisive  of  tbe  first 
point  made  in  this.  On  a  joint  and  several  bond,  suit  must  be  brought 
against  all  the  obligors  jointly,  or  against  each  one  severally,  because  each 
is  liable  for  tbe  whole  ;  but  a  joint  snit  cannot  be  maintained  against  a  part, 
omitting  tbe  rest.  There  is,  therefore,  no  analogy  between  tbe  right  of 
action  and  the  right  to  enter  a  nolle  prosequi  against  one,  as  was  done  in 
that  case.  In  this  case,  the  plaintiff  had  a  legal  right  to  sue  any  number 
of  the  joint  and  several  promisors,  and  to  omit  the  others  ;  and  therefore, 
there  is  a  perfect  analogy  between  the  right  of  action  and  the  right  to  dis- 
continue the  action  against  one,  after  judgment  against  the  others.  Thus 
far,  the  propriety  of  this  judgment  is  undoubted. 

The  second  point  involves  a  qaestion  not  cognisable  in  this  oourt. 
Whatever  may  be  the  defects  or  illegality  of  the  final  process,  no  error  cao 
be  assigned  here  for  that  cause.  The  remedy,  according  to  modem  prac- 
tice, is  by  motion  to  the  couit  below  to  quash  the  execution.  If,  however, 
the  question  were  properly  before  the  court,  we  can  see  no  good  reason  why 
interest  upon  a  judgment,  which  is  secured  by  positive  law,  is  not  as  much 
a  part  of  the  judgment  as  if  expressed  in  it.  The  legislature  say,  "  all  judg- 
ments shall  bear  interest  at  the  rate  of  eight  per  cent."  Can  the  judgment 
be  satisfied,  without  paying  the  interest?  It  is  tlie  practice  in  Mississippi, 
and  several  other  states,  to  include  no  interest  in  the  judgment,  except  what 
is  then  due  ;  but  to  leave  it  to  the  collecting  efficer  to  calculate  the  amount 
of  interest,  according  to  law,  when  be  settles  with  the  defendant. 

•The  remaining  objection  will  now  be  examined.  If  an  execution  r,o^„ 
had  issued  upon  the  bond,  improperly,  that  might  have  been  quashed  '■ 
on  motion  of  the  defendant.  This  leads  ub  to  tbe  consideration  of  the 
grounds  assumed  by  the  counsel  of  the  defendant.  By  a  statute  of  Missis- 
sippi,  it  is  enacted,  that,  "no  writ  of  error  shall  be  granted  in  any  case, 
where  a  forthcoming  bond  shall  have  been  given  and  forfeited"  (How.  Sb 
Hutch.,  Stat.  Laws  of  Miss.  541) ;  and  the  district  judge  has,  it  is  said, 
adopted  this  provision  of  the  statute,  by  rule  of  court.  This  being  tbe  local 
law  of  Mississippi,  it  is  ooutended,  that  this  court  is  bound  by  it ;  and  by 
the  expositions  given  to  it  by  tbe  supreme  court  of  that  state  ;  and  many 
decisions  of  that  court  have  been  referred  to.  In  the  case  of  the  United 
Slates  Bank  v.  Patton,  S  How.  (Mise.)  200,  it  is  held,  that  a  forthcoming 
bond  forfeited,  is  an  extinguishment  of  the  original  judgment,  and  that  a 
writ  of  error  will  wot  He  to  it ;  and  the  same  doctrine  was  held  in  Satidera 
V,  SfcDoioell,  4  Ibid.  9.  If  these  doctrines  are  to  prevail,  the  act  of  con- 
gress,  autboriring  a  writ  of  error  on  final  judgment,  would  become  a  dead 
letter  ;  and  the  laws  of  Mississippi  on  this  subject  become  tbe  supreme  law 
in  that  state.  If  the  forthcoming  bond  is  applicable  at  all  to  the  proceed- 
ings of  tbe  courts  of  the  United  States,  it  must  be  in  the  character  of  final 
process. 

By  the  third  section  of  the  act  of  congress  of  the  19th  of  May  1828,  it  ii 
enact«d,  "  that  writs  of  execution,  and  other  final  process  issued  on  jndg- 
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mente  and  deorees,  rendered  in  any  of  the  coarts  of  the  United  States,  and 
the  proceedings  thereupon,  shall  be  the  same,  except  their  style,  in  each 
state,  respectively,  as  are  now  used  in  the  courts  of  such  state,  saving  to  the 
courts  of  the  United  States  in  the  states  in  which  there  are  not  oonrts  of 
equity,  with  the  ordinary  equity  jurisdiction,  the  power  of  prescribing  the 
mode  of  executing  their  decrees  in  equity,  by  rules  of  court  ;  provided, 
however,  that  it  shall  bo  in  the  power  of  the  courts,  if  they  see  fit,  in  their 
discretion,  by  rules  of  court,  so  far  to  alter  final  process  in  said  courts,  as  to 
conform  the  same  to  any  change  that  may  be  adopted  by  the  legislature  of 
the  several  states,  for  the  state  courts."  (4  U.  S.  Stat.  281.) 

We  think  this  section  of  the  act  of  1828  adopted  the  forthcoming  bond 
.  in  Hississippi,  as  part  of  the  final  process  of  that  *Btate,  at  the  pas- 
'  sage  of  the  act.  And  we  understand  by  the  phrase,  "  final  process," 
all  the  writs  of  execution  then  in  use  in  the  state  courts  of  Mississippi,  which 
were  properly  applicable  to  the  courts  of  the  United  States  ;  and  we  under- 
stand by  the  phrase  "  the  proceedings  thereupon  "  to  mean,  the  exercise  of 
all  the  duties  of  the  ministerial  officers  of  the  states,  prescribed  by  the  laws 
of  the  state,  for  the  purpose  of  obtaining  the  fruits  of  judgments.  And 
among  these  duties  is  to  be  found  one,  prescribed  to  the  sheriff,  directing 
him  to  restore  personal  property  levied  on  by  bim,  to  the  defendant,  upon 
his  execttting  a  forthcoming  bond,  according  to  law,  and  the  further  duty 
to  return  it  to  the  court,  forfeited,  if  the  defendant  fail  to  deliver  the  prop- 
erty, on  the  day  of  sale,  according  to  the  condition  of  the  bond.  These  are 
certainly  proceedings  upon  an  execution  ;  and  therefore,  the  forthcoming 
bond  must  be  regarded  as  part  of  the  final  process,  [t  aids  materially  in 
securing  the  payment  of  the  money  to  satisfy  the  judgment ;  and  it  is  part 
of  the  prooesr  by  which  the  plaintiff  is  enabled  to  obtain  the  payment  of 
the  money  secured  to  him  by  the  judgment. 

Bnt  is  tb is  forthcoming  bond  a  judgment,  as  well  as  process?  The 
statute  declares,  that  it  shall  have  the  force  and  effect  of  a  judgment, 
simply,  that  an  execution  may  issue  upon  it  against  the  surety  as  well  as 
the  principal,  and  for  all  the  costs  incurred  after  the  judgment.  The  same 
effect  would  have  been  produced,  if  the  statute  had  directed  execution  to 
issue  upon  the  forthcoming  bond,  without  giving'it  the  force  and  effect  of  a 
judgment.  The  proceeding  which  produced  this  bond  was  purely  ministe- 
rial ;  the  judicial  mind  was,  in  no  way,  employed  in  its  production.  It  does 
not  then  possess  the  attributes  of  a  judgment,  and  ought,  therefore,  to  be 
treated  in  this  conrt  as  final  process,  or,  at  least,  as  part  of  the  final  process. 
With  all  due  respect  for  the  judicial  decisions  of  state  courts,  we  cannot 
concede  to  those  of  Mississippi  all  that  is  claimed  for  them  in  this  case.  So 
far  ai  they  settle  rules  of  property,  they  will  be  properly  respected  by  this 
court.  But  when  the  effect  of  a  state  decision  is  only  to  regulate  the  prao- 
tice  of  courts,  and  to  determine  what  shall  be  a  judgment,  and  the  legal 
effect  of  that,  or  any  other,  judgment,  this  court  cannot  consider  themselves 
bound  by  such  decisions,  upon  the  ground  that  the  laws  upon  which  they  are 
•3141  ™*'^^  """^  local  in  their  character  'It  is  the  duty  of  this  court,  by 
-'  their  decisions,  to  preserve  the  supremacy  of  the  laws  of  the  United 
States,  which  they  cannot  do,  without  disregarding  all  state  laws  and  Btat« 
decJDions  irhicfa  conflict  with  the  laws  of  the  United  States, 

In  exercising  the  power  conferred  upon  the  circuit  courts  of  the  United 
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States,  by  the  third  swtioD  of  the  act  of  1828,  anthoricing  them  to  alter  final 
proceBH,  BO  far  as  to  conform  it  to  any  change  which  may  be  adopted  by  the 
legislatures  of  the  reapeotive  states,  for  the  state  ooarts ;  there  is  the  same 
danger  to  be  apprehended  as  from  state  legislation,  and  state  adjadications 
on  the  same  sbbject.  And  therefore,  no  rule  ongbt  to  be  made,  withoat  the 
oononrrence  of  the  oircnit  jadge.  2fo  mlo  made  by  a  district  judge  will, 
therefore,  be  recognised  by  this  conrt  as  binding,  except  those  made  by 
district  oonrts  exercising  ciroait  conrt  powers.  The  statute  of  Mississippi, 
taking  away  the  right  to  a  writ  of  error,  in  the  case  of  a  forthcoming  bond 
forfeited,  can  bare  no  influence  whatever  in  regulating  writs  of  error  to  the 
circuit  Gonrts  of  the  United  States  ;  a  rule  af  court  adopting  the  statute  as 
a  rule  of  practice  wonld,  therefore,  be  void. 

Regarding  the  forthcoming  bond  as  part  of  the  process  of  execution,  a 
refusal  tn  quash  the  bond  is  not  a  judgment  of  the  court,  and  much  less  is 
it  a  final  judgment ;  and  therefore,  no  writ  of  error  lies  in  such  a  case.  6  Pet. 
648.  But  in  this  case,  the  writ  of  error  is  not  to  the  supposed  judgment,  ta 
refusing  to  qnash  the  forthcoming  bond,  but  to  the  principal  judgment.  It 
has  been  sued  out  and  prosecuted  by  one  of  several  joint  defendants  ;  and 
vitbont  asking  that  the  other  defendants  should  be  summoned  and  served  ; 
the  defendant  in  error  has,  however,  appeared  and  defended  the  anit,  and 
thereby  waived  the  irregularity.  But  one  error  has  been  assigned  to  the 
judgment  of  the  court,  the  other  two  apply  to  the  final  prooess.  The  judg- 
ment of  the  court  below  must,  therefore,  be  affirmed  for  the  reasons  here 
stated. 

Jadgment  afllniied. 

*JoHB  A.  Giseoir  and  Kerohxii  A.  Mastih,  PlaiDti£b  in  error,  «.    [*81K 
Bbtbrlt  Ohkw,  Defendant  in  error. 

Jurisdiction. — Chosea  in  action. 

nie  drcait  court*  of  tha  TJoiled  SutM  bsv*  not  oogniaanos  of  any  suit  to  reooTar  tb«  oonMnta  of 
s  promiuory  nota  or  otber  ekom  in  odMn,  in  favor  el  an  an^gnee,  ualesi  a  rait  miglit  hare 
been  prosecuted  ia  socb  coart  to  tvoovm  tlie  said  contents,  if  no  M^gnment  had  be«n  nwde  ; 
except  in  casts  of  for«ign  bills  of  eicbaage. 

Error  to  the  Cironit  Court  for  the  Sontheni  District  of  Missisaippl.  An 
action  was  instituted  in  the  circuit  court  of  tbe  United  States  for  the 
southern  district  of  Mississippi,  by  Beverly  Cbew,  a  citizen  of  the  state  of 
Lonisiana,  against  John  A.  Qibson  and  Kinchen  A.  Martin,  citizens  of  the 
state  of  Louisiana.  The  action  was  brought  to  recover  the  amount  of  a 
promissory  note  drawn  by  John  A.  Gibson,  in  favor  of,  and  indorsed  by, 
Kinchen  A.  Martin,  for  ti^fiOO,  and  indorsed  over  to  the  plaintiff. 

The  declaration  set  out  the  promissory  note,  the  maker  and  indorser 
of  the  same  being  included  in  the  same  writ,  under  the  provisions  of  an  act  of 
the  legislature  of  Mississippi ;  whiuh  had  been  adopted  as  a  rule  of  practice 
in  tbe  circuit  court,  by  order  of  the  district  judge  holding  the  circuit  court. 
The  defendants  appeared  to  the  action,  and  having  demurred  to  the  plain- 
tiffs declaration,  filed  tbe  following  causes  of  demurrer.  1.  This  court  has 
no  jurisdiction,  the  plaintiff,  in  his  declaration,  being  the  assignee  of  Kinchen 
A.   Martin,  who  is  a  oitizen  of  the  same  state  with  the  maker  of  the  note 
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■ned  OD,  as  declaration  avera.  2.  The  declaration  does  not  aver  defendanta 
to  be  residents  of  the  southern  district  of  HiBsiastppi.  llie  demurrer  was 
overruled,  and  the  defendants  having  refused  to  plead  to  the  merits  of  the 
action,  jndgment  was  rendered  in  favor  of  the  plaiotifl.  The  defendants 
prosecuted  this  writ  of  error. 

*5iiAl        *The  oase  was  argued  hj  Walker,  for  the  plaintiffs  in  error;  and 
^  bj'  Sey,  for  the  defendants. 

Walker,  for  plaintiffs  in  error,  stated,  that  this  was  a  suit  against  the 
maker  and  indorser  of  a  promissory  note,  both  being  alleged  in  the  declara- 
tion to  be  citizens  of  the  state  of  Misaissippi.  Then,  by  the  11th  section  of 
the  judiciary  act  of  the  24th  September  1789,  no  snit  could  be  prosecuted 
in  the  conrt  below  against  the  maker  of  the  note.  It  is  said,  a  state  law 
anthorizcs  this  proceeding  ;  but  no  state  law  can  repeal,  or  be  intended  to 
repeal,  an  act  of  congress  limiting  the  jurisdiction  of  the  cocrta  of  the 
United  States.  By  the  act  of  congress,  the  courts  of  the  Union  are  expressly 
deprived  of  all  jurisdiction  in  this  case  ;  and  such  jurisdiction  cannot  be 
conferred  by  a  state  law,  especially,  in  direct  opposition  to  an  act  of  oon* 
gress  in  fnll  force  and  unrepealed. 

Key,  ioT  the  defendant  in  error. 

Wi.T»B,  Justice,  delivered  the  opinion  of  the  oourt. — This  suit  was 
brought,  in  the  circuit  court  of  the  United  States  for  the  sonthem  district 
of  Mississippi,  by  the  defendant  in  error,  as  the  indorsee  of  a  promissory 
note,  made  in  Mississippi,  of  which  the  plaintiff  in  error,  Martin,  was  the 
payee,  and  the  plaintiff,  Oibaon,  the  maker ;  both  maker  and  payee  being 
oitiiena  of  the  state  of  Mississippi,  when  the  note  was  made. 

The  juriediction  of  the  oourt  is  denied,  and  the  plea  should  have  been 
sustained  in  the  court  below,  aa  the  circuit  courts  of  the  United  States  have 
not  cognisance  of  any  suit  to  recover  the  contents  of  any  promissory  note 
or  other  chose  in  acCioti,  in  favor  of  an  assignee,  unless  a  suit  might  have 
been  prosecuted  in  such  court,  to  recover  the  said  contents,  if  no  assignment 
bad  been  made,  except  in  cases  of  foreign  bills  of  exchange.  See  the 
1 1th  section  of  the  aot  to  establish  the  judicial  courts  of  the  United  States, 
(1  U.  S.  Stat.  78.)     The  judgment  of  the  court  below  is  reversed. 

Judgment  reversed. 


*817]   *  Mabtha  Bbasstbbbt,  demandant.  Plaintiff  in  error,  v.  Wnxiix 
F.  FoTTEB,  tenant,  Defendant  in  error. 

Practice  on  appeal. —  Ck)at$. 


The  ooanwl  for  thg  plaintiff  and  deCendant  rn  error  having  applied  to  the  ODUrt  to  hMr  the  cu« 
npon  other  points  preuDted  in  the  briefs  ot  the  plaintiff  md  the  defendint.  In  order  to  obtain 
Iba  JndgDHint  of  tha  court  upon  these  points,  for  the  direction  of  the  dicnit  ooart  on  tbe 
Inrther  trial  of  the  c&use ;  the  court  said  :  The  court  csnnol  give  nnj  opiuion  upon  points  no* 
pi^erly  bafora  it,  those  points  not  being  in  the  bill  of  eieeptions  filed  in  tii«  teoonl  la  tba 
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ruling  «f  tlM  idrcalt  ooort ;  the  proper  functions  of  k  court  on  a  writ  of  error  ib  to  put  Jadg- 
meat  npon  the  points  excepted  to  in  the  opinion  of  the  court  below  i  ind  not  to  deoide  the 
Um  of  the  cue,  in  inlicipntion  of  its  Uiii  io  the  circuit  court. 
Tlie  rule  »s  to  ooaU  bia  been  escabiished  bj  the  4Tth  rule  of  this  court.  In  lil  cue*  of  rerersil 
of  anj  JDdgment  or  decree  in  Cho  supreme  court,  except  where  the  rerereal  sfaall  be  (or 
mat  of  jariftdiotlon,  ooite  ehkll  be  allowed  for  the  pliintiffe  in  error  or  ippellaDts,  u  th«  cms 
maj  1m,  noleeB  otherwise  ordered  bj  the  conrt. 

Ebbob  to  the  Circuit  Court  for  tbo  Northern  District  of  New  York.  The 
case  had  been  tried  in  the  circuit  court  for  the  northern  dietrict  of  New 
York,  on  a  writ  of  right,  suedoutbythedemandant,  the  plaintiff  in  error,  for 
the  recovery  of  certsin  )anda  in  the  county  of  Oneida,  in  the  state  of  New 
York.  After  various  proceedings  in  thecase,  the  court  gave  judgment  for  the 
tenant,  and  this  writ  of  errer  was  prosecuted  by  the  demandant.  The  whole 
of  the  qucBtiona  in  this  writ  of  error  were  the  same  with  those  presented 
to  the  supreme  court  in  the  case  of  Bradstreet  v.  Thomas,  12  Pet.  174. 

Jones,  for  the  demandant,  and  plaintiff  in  error :  and  Beardtley,  for  the 
defendant;  it  having  been  agreed  by  them,  that  the  judgmeot  of  the  circuit 
court  must  be  reversed,  on  the  authority  of  the  case  of  Bradstreet  v. 
TTiomas,  12  Pet,  174  ;  they  united  in  an  application  to  the  court  to  take  up 
the  case  on  the  merits,  in  order  to  obtain  the  decision  of  the  conrt  upon 
,„.„-.  the  ^wholecase  ;  to  be  used  in  the  circuit  court  on  the  trial  of  the 
-'  cause,  when  it  should  be  remanded  under  the  order  of  this  conrt. 

Beardstey  also  presented  to  the  court  a  question  whether  the  defendant 
in  error  should  be  subjected  to  costs,  if  no  judgment  was  given  by  this  court 
on  the  merits  of  the  canee. 

Watmb,  Justice,  deliv'ered  the  opinion  of  the  court. — It  is  admitted  by 
the  counsel  for  the  defendant  in  error,  that  the  case  presents  npon  the 
record  no  other  exceptions  than  such  as  were  before  this  conrt,  in  the  case 
of  Bradstreet  v.  ITiomas,  12  Pet.  174.  That  case  then  rules  it,  and  the 
judgment  in  the  court  below  must  bo  reversed. 

But  it  is  now  suggested,  that  both  parties  desire  to  obtain  the  opinion  of 
the  court  upon  ulterior  points  in  the  case,  as  stated  in  their  respective 
briefs,  so  as  to  have  those  points  settled  for  the  new  trial  of  the  cause,  when 
remanded,  for  the  errors  of  procedure  adjudicated  in  the  former  oase  of 
Bradstre^  v.  Thomas  ;  because,  from  the  terras  of  this  court's  opinion  in 
that  case,  it  seems  doubtful,  if  the  court  could  regularly  consider  and  de- 
termine those  questions,  upon  the  bill  of  exceptions,  as  now  framed;  though 
it  be  the  mutual  desire  of  the  parties  to  get  the  court's  opinion  upon  those 
questions.  It  is  only  necessary  to  say,  in  reply  to  this  suggestion,  that  the 
court  cannot  give  any  opinion  upon  points  not  properly  before  it,  from 
those  points  not  being  in  the  bill  of  exceptions  filed  in  the  record  to  the 
court's  rnting  below.  The  proper  function  of  a  court,  on  a  writ  of  errer,  is 
to  pass  its  judgment  upon  the  points  excepted  to  in  the  opinion  of  the  conrt 
below  ;  and  not  to  decide  the  taw  of  the  case,  in  anticipation  of  its  trial  in 
the  court  below. 

In  respect  to  costs  upon  cases  brought  to  this  court,  the  role  is,  as  may 
be  seen  in  the  47th  rule  of  the  court  preRxnd  to  B  Peters's  reports  ;  that  in 
all  oases  of  reversals  of  any  judgment  or  decree  in  this  court,  except  where 
the  reversal  shall  be  for  want  of  jurisdiction,  costs  shall  be  allowed  in  this 
court  for  the  plaintiff  in  error,  or  appellant,  as  the  case  may  be,  noless  other- 
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vise  ordered  by  the  court.    The  question  u  to  costs  in  the  oironit  oonrt  is 
not  before  as.     The  judgment  in  the  oourt  below  is  reversed. 

Judgment  reversed. 

*819]  *Jakk8  Roach,  Administrator  of  Philip  Roaoh,  Plaintifi  in  error, 
V.  Datid  W.  HuLiHSB,  Defendant  in  error. 

Error. — Process  act. — EeceptioTU. 

Tha  jarj,  in  randering  th«ir  verdict,  filled  to  respond  separately  to  the  distinct  lasuea  they  were 
■worn  to  try.  The  defendant  had  pleaded  three  pleas:  1.  Corensats  performed:  !.  Pay- 
ment: S.  Set-oir,  greater  in  amaunt  than  the  clum  of  the  pUintiS.  Oa  these  three  pleas, 
the  jury  gare  a  geneial  rerdict  of  damages  in  favor  of  the  plaintiff,  on  which  jut^ment  was 
entered;  In  [he  circnit  court,  no  exception  was  taken  to  the  verdict.     The  counsel  for  the 

'  plaintiff  contended,  that  this  was  error  in  the  circuit  court,  which  was  properly  to  be  corrected 
in  the  Bupreipe  court.  Objections  of  this  character,  that  are  neither  taken  at  tlie  usnnl  stage 
ot  the  proceedings,  nor  proniioently  preneuted  on  the  faoe  of  the  record,  but  which  may  be 
sprung  upon  a  party,  after  an  apparent  waiver  of  them  by  bis  adversary,  and  still  more,  aflet 
a  trial  on  the  meriu,  can  have  no  claim  to  the  favor  of  the  court ;  but  abould  be  entertained 
in  obedienue  only  to  the  strict  reijuirements  of  the  law.  The  three  issues  were  joined  on 
affirmative  allegations  b;  the  defendant,  and  (he  verdict  was  for  the  plaintiff  on  these  Isanes  ; 
admitting  that  this  verdict  is  net  afflnnatively  reeponaive  to  these  issues,  it  virtually  answers 
and  nef^lives  them  all ;  for  if  all  or  oitbec  of  them  liad  been  true,  the  verdict  was  untrue  ; 
should  the  Judgment,  then,  be  arresLed,  t)iia  would  be  done  neither  from  a  necessity  to  guard 
the  merits  of  the  controversy,  nor  from  the  principles  of  sound  inductive  reasoning  ;  but  solely 
in  obedieoce  to  an  artificial  aud  technical  rule,  which,  however  it  ma;  be  founded  in  wisdom 
and  promoUve  of  good  in  general,  yet,  like  all  other  rules,  is  capable  of  produoing  evil  when 
made  to  operate  beyond  tbe  objects  of  Its  crestion. 

The  third  sectlou  of  the  act  of  congress  of  17S9,  to  establish  tbe  Judicial  courts  of  the  United 
States,  which  provides  that  no  summary  wric,  return  of  process,  judgment  or  other  proceed- 
ings Id  civil  caaes,  in  the  courts  of  tbe  United  States,  shall  be  abated,  arrested  or  quashed,  for 
any  defect  or  want  of  form,  &c.,  although  it  does  noi  include  verdicts,  «a  noniTH^  includes 
judgments  ;  and  the  language  of  the  provision, "  writ,  declaration.  Judgment  or  other  proceed- 
ings in  civil  causes,"  and  further,  "  such  writ,  declaratiou,  pleading,  process,  judgment  or 
otlier  proceeding  whatsoever,"  is  sufficiently  comprehensive  to  embrace  every  conoeivable 
step  to  be  taken  in  a  cause,  from  the  emanation  of  the  writ  down  to  tbe  judgme  jt.  Both  tbe 
verdict  and  the  judgment  In  this  case  are  within  the  terms  and  intent  ot  the  statute,  and  ought 
to  be  protected  thereby.' 

In  trials  at  law,  while  it  is  invariable  true,  that  decisions  on  tbe  weight  of  the  evidence  belong 
exclusively  to  the  Jury,  it  is  equally  true,  that  whenever  instructions  upon  evidence  are  asked 
from  the  court  to  the  jury,  it  Is  the  right  and  duty  of  tbe  former  to  judge  of  the  relevanuy, 
and  by  necessarj  implication,  to  some  eitent,  upon  the  certainty  and  deflnitcness  ol  the  evi- 
dence proposed.  Irrelevant,  impertinent  or  immaterial  statements,  a  court  cannot  be  called 
upon  to  admii,  as  the  groundwork  of  instructions  ;  it  is  bound  to  take  care  that  the  evidence 
on  which  it  shall  t>e  called  upou  to  act  is  legal,  and  that  it  conduces  to  the  issue  on  behalf  of 
either  the  plaiutlff  or  the  defendant. 

*A<>n1  *£bbob  to  the  Circuit  Conn  of  tbe  district  of  Columbia,  and 
-■  county  of  Washington.  Tbe  defendant  in  error  instituted  an  action 
of  covenant,  in  the  circuit  court  of  the  county  of  Washington,  against  Philip 
Roach,  upon  oertain  articles  of  covenant.  Before  the  trial  of  the  cause,  the 
defendant  died,  and  his  administrator  became  the  defendant  in  the  suit,  a 
verdict  and  judgment  were  rendered  for  the  plaintiff,  and  the  defendant 
prosecuted  this  writ  of  error. 
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The  case  is  fnlly  stated  in  the  opinion  of  the  coart.     It  was  argned  by 
Brent,  Jr.,  for  the  plaintiff  in  error ;  and  by  Bradky,  for  the  defendant. 

DAinsL,  Jnatioe,  delivered  the  opinion  of  the  court. — This  case  cornea  np 
on  a  writ  of  error  to  the  oircnit  court  of  WaBhington  county,  in  the  district 
of  Columbia.  It  appears  from  the  record,  that  Philip  Roach,  the  plaiDtifTa 
intestate,  having  contracled,  l>y  agreement  in  writing,  on  the  9d  day  of 
April  1829,  witb  one  Samuel  Davidson,  for  the  workmanship  to  be  per- 
formed in  the  construction  of  a  lock  described  as  the  outlet  lock  at  a  place 
called  Lewistown,  did,  on  the  27th  of  April,  in  the  same  year,  enter  into  a 
covenant  with  Hillings,  the  defendant  in  error,  in  which  it  was  agreed,  that 
the  defendant  should  supply  alt  the  timber,  plank  and  boards,  required  in 
building  this  lock,  at  prices  stipulated  in  the  said  covenant,  to  be  paid  by 
the  plaintiffs  intestate. 

On  the  13th  of  March  1837,  an  action  of  covenant  was  instituted  by 
HuliogB,  in  the  circuit  court  of  Washington  couuty,  against  Philip  Boacb,  to 
recover  the  value  of  the  timber,  plank,  Ac,  alleged  to  have  been  furnished 
by  the  former,  in  performance  of  the  contract.  The  covenant,  is  by  profert, 
made  a  part  of  the  record.  An  account,  exhibit  B,  is  filed,  showing  the 
amount  and  value  of  the  materials  for  which  compensation  is  claiitaed  ;  also 
the  deposition  of  a  witness,  Samuel  Davidson,  to  prove  the  justice  of  this 
account.  Philip  Boach  having  died,  after  appearance  to  the  suit,  process 
was  directed  against  his  representative  j  and  the  defendant  having  subse- 
quently appeared,  aa  administrator  of  the  deceased,  filed,  first,  the  pleas  of 
covenants  performed,  and  payment  by  hia  intestate  ;  and  next,  the  plea 
of  set-off  of  an  "alleged  debt  of  (3000  due  to  the  intestate  in  bis  life-  _ 
time,  and  greater  in  amount  than  the  damages  claimed  by  the  plaintiff.  I- 
On  these  three  pleas,  issues  were  joined  ;  and  the  jury  rendered  a  general 
verdict  in  damages  for  the  plaintiff.  The  questions  of  law  decided  by  the 
court  below,  and  now  presented  for  review  here,  arise  upon  two  bills  of  excep- 
tion sealed  by  the  judges  of  the  circuit  court,  and  made  parts  of  the  recoH. 

But  before  going  into  an  examination  of  these. questions,  it  is  proper  to 
advert  to  a  point  which  was  neither  suggested  nor  decided  intheoircuit 
court,  bat  which  has  been  nrged,  for  the  first  time,  by  the  counsel  for  the 
plaintiff  in  error,  before  this  court.  The  point  thus  raised  and  pressed  by 
counsel  is  the  following  :  that  the  jury,  in  rendering  their  verdict,  failed  to 
i-espond  separately  to  the  distinct  issues  they  were  sworn  to  try  ;  and  that 
this  failure  by  the  jury  constitutes  an  error  for  which  the  judgment  of  the 
circuit  court  should  be  arrested.  Objections  of  this  character,  that  are 
neither  taken  at  the  usual  stage  of  the  proceedings,  nor  prominently  presented 
upon  the  face  of  the  record,  but  which  may  be  sprung  upon  a  party,  after 
au  apparent  waiver  of  tfaem  by  his  adversary,  and  still  more,  after  a  trial 
upon  the  merits,  can  have  no  claim  to  the  favor  of  the  court ;  but  shonld 
be  entertained  in  obedience  only  to  the  strictest  requirements  of  the  law. 
Let  us  see  bow  far,  in  the  present  instance,  the  court  is  controlled  by  any 
such  absolute  and  inflexible  authority.  The  three  issues  were  joined  upon 
affirmative  allegations  by  the  defendant :  1st,  That  his  intestate  had  per- 
formed bis  covenant :  2d,  That  he  had  paid  whatever  was  due  the  plaintiff  ; 
and  3d,  That  the  defendant  possessed,  in  right  of  bis  intestate,  a  claim 
against  the  plaintiff,  greater  in  amount  than  the  plaintiff's  demand  again&t 
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hiin.  tJpon  these  affinnativv  avermeDtB,  the  jary  fiDd  a  verdict  for  the 
plaintiff.  Admitting,  that  this  verdict  U  not  technically  responsive  to  the 
several  pleas,  it  virtually  answers  and  negatives  them  all ;  for  if  all  or  either 
of  the  pleas  had  been  true,  the  verdict  was  untrue.  Should  the  jadgment 
then  be  arrested,  this  would  be  done,  neither  from  a  necessity  to  guard  the 
merits  of  the  controversy,  nor  from  the  principles  of  sound  inductive  reason- 
ing ;  hut  solely  in  obedience  to  an  artificial  and  technical  rule,  which,  how- 
ever it  may  be  founded  in  wisdom,  and  be  promotive  of  good,  in  general, 
yet,  like  all  other  rules,  is  capable  of  producing  evil,  when  *made  to 

'  operate  beyond  the  objects  of  its  creation.  It  was  to  prevent  the 
mischiefs  ensuing  from  a  misapplied  rigor,  that  statutes  of  jeofails  have 
been  enacted,  and  their  salutary  influence  is  invoked,  whenever  the  intrinsic 
merits  of  pikrties  litigant  would,  without  that  influence,  he  sacrificed  to  mere 
modes  and  forms  of  practice.  By  the  32d  section  of  the  act  to  establish  the 
judicial  courts  of  the  Uniled  states,  it  is  provided,  "  that  no  summons,  writ, 
return,  process,  judgment  or  other  proceedings  in  civil  causes,  in  any  of  the 
courts  of  the  United  States,  shall  be  abated,  arrested,  quashed  or  reversed, 
for  any  defect  or  want  of  form,  but  the  said  courts,  respectively,  shall 
proceed  and  give  judgment  according  as  the  right  of  the  cause  and  mattnr 
in  law  shall  appear  to  them,  without  regarding  any  imperfections,  defects 
or  wants  of  form  in  such  writ,  declaration  or  other  pleading,  return,  process, 
judgment  or  coarse  of  proceeding  whatsoever,  except  those  only  in  cases  of 
demurrer,  which  the  party  demurring  shall  specially  set  down  and  express, 
together  with  his  demurrer,  as  the  cause  thereof."  It  is  true,  that  a  verdict, 
eo  nomine,  is  not  comprised  within  this  provision  of  the  statute,  but  judg- 
ments are ;  and  the  language  of  the  provision,  "  writ,  declaration,  judgment 
or  other  proceedings  in  civil  causes,"  and  further,  "such  writ,  declaration, 
pleading,  process,  judgment  or  other  proceeding  whatsoever,"  is  sufficiently 
comprehensive  to  embrace  every  conceivable  step  to  he  taken  in  a  cause, 
from  the  emanation  of  the  writ  down  to  the  jadgment.  The  court  have 
shown  that  the  proceedings  in  this  cause  were  according  to  the  right  of  the 
case,  that  they  brought  into  view  the  real  merits  of  the  parties  litigant 
before  the  jury  ;  they,  therefore,  consider  both  the  verdict  and  judgment 
are  within  the  terms  and  intent  of  the  statute,  and  ought  to  be  protected 
thereby. 

The  first  bill  of  exceptions  states,  that  the  plaintiff  having  introduced 
bis  proofs,  the  defendant  then  gave  evidence,  that  in  the  spring  of  1B3I,  the 
plaintiff  stated  to  the  witness,  that  he  had  just  settled  with  Philip  Roach 
(the  defendant's  intestate)  all  his  private  accounts,  as  well  as  an  account  of 
one  Davidson  against  said  Roach,  and  had  been  paid  the  same,  except  tSOO 
for  which  he  had  Roaoh's  due-bill  or  note,  payable  on  demand,  but  the  wit- 
ness was  uncertain  whether  the  plaintiff  said  it  was  a  due-bill  or  note  ;  and 

.  further  stated,  that  he  and  Roach  were  going  to  ''Washington,  wher 
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Roach  had  provided  to  pay  said  due-bill  or  note.    And  the  defendant 


further  proved,  that  about  the  time  of  this  Ktatement  by  plaintiff,  Boach 
drew  out  of  a  partnership,  a  considerable  sum  of  money,  for  his  own  use  ; 
wherenpon,  the  defendant  moved  the  court  to  instruct  the  jury,  "  that  if 
they  believed  the  account  in  suit  was  settled  by  a  due-bill  or  note  given  by 
defendant's  intestate  to  the  plaintiff,  then  the  presumption  is,  that  the  said 
dae-bill  or  note  had  been  paid  ■"  and  afterwards  further  prayed  the  court 
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to  instruct  the  jury,  "  that  if  the  jury  believe  from  the  evidenoe,  that  the 
defendant's  intestate,  in  the  apring  of  1831,  closed  the  aooonnt  in  suit,  by 
giving  to  the  plaintiff  hio  due-bill  or  note,  payable  on  demand,  and  that  im- 
mediately afterwards  the  plaintiff,  with  Philip  Koach,  came  to  Washington 
for  the  purpose  of  receiving  the  money  for  the  said  due-bill  or  note  ;  that 
about  the  time  of  aaid  visit  to  Washington,  a  considerable  sum  of  money 
was  withdrawn  by  said  Roach,  from  a  partnership  in  which  said  Roach  was 
engaged  with  Patrick  Donelly,  in  consequence  of  which  Donelly  abandon- 
ed the  partnership  ;  then  the  jury  may  presume  fiom  the  above  facts,  and 
from  the  non  production  of  the  due-bill  or  note  by  the  plaintiff,  no  account 
being  given  by  the  plaintiff  of  said  bill  or  note,  that  the  same  was  paid  and 
delivered  to  the  said  Philip  Roach,  and  by  him  destroyed  ;"  but  the  court 
refused,  &c. 

In  trials  at  law,  whilst  it  is  invariably  true,  that  the  deoision  of  qnes- 
tions  upon  the  weight  of  the  evidence  belongs  exclusively  to  the  jury,  it  is 
equally  true,  that  wherever  instructions  upon  evidence  are  asked  from 
the  court  to  the  jury,  it  is  the  right  and  duty  of  the  former  to  judge  of  the 
relevancy,  and,  by  necessary  implication,  to  some  extent,  upon  the  certainty 
or  definitenesB,  of  the  evidence  proposed.  Irrelevant,  impertinent  or  im- 
material statements,  a  court  cannot  be  called  upon  to  admit  as  the  ground- 
work of  instructions  ;  it  is  bound  to  take  care  that  the  evidenoe  on  which 
it  shall  be  called  to  act,  is  legal ;  and  that  it  conduces  to  the  issue  on  behalf 
either  of  the  plaintiff  or  of  the  defendaui.  To  apply  these  principles  to 
the  case  under  review  :  The  purpose  of  the  defendant  below  was,  to  show, 
that  the  demand  of  the  plaintiff,  if  originally  well  founded,  had  been  paid 
by  the  execution  of  a  note  by  the  testator  of  the  defendant,  which  note 
had  been  subsequently  satisfied,  surrendered  to  the  maker,  and  by  him 
destroyed.  *And  what  was  the  evidence  introduced  to  establish  ,^ 
these  conclusions?  The  statement,  by  a  witness,  of  a  conversation  >■ 
between  himself  and  the  plaintiff,  in  1831,  wherein  it  was  stated,  amongst 
other  things,  by  the  former,  that  he  had  settled  all  his  private  accounts,  as 
well  as  on  aocount  of  one  Davidson,  against  said  Roach,  and  had  been  paid 
the  same,  except  tSDU,  for  which  he  had  Roach's  due-bill  or  note,  payable 
on  demand,  but  the  witness  was  uncertain,  whether  the  plaintiff  said  it  was 
a  due-bill  or  note ;  and  farther  said,  that  he  and  Roach  were  going  to 
Washington,  where  Roach  bad  promised  to  pay  said  due-bill  or  note  ;  and 
further,  that  about  this  time  Roach  drew  out  of  a  partnership  a  consider- 
able sum  of  money,  for  his  own  ases. 

Now,  the  first  thing  which  strikes  the  attention,  with  respect  to  the 
testimony  of  the  witness,  is,  that  be  does  not  prove  with  certainty,  if  at 
all,  the  existence  of  any  instrument  whatsoever  ;  he  saw  none,  and  cannot 
give  a  clear  and  certain  description  of  it,  as  reported  to  him  by  the  plain- 
tiff i  he  does  not  know  whether  it  was  a  dne-bill  or  a  note.  In  the  next 
place,  the  witness  does  not  disclose,  whether  this  note  or  due-bill,  or  what- 
ever it  may  have  been,  was  given  for  the  benefit  of  Davidson,  or  for  that 
of  the  plaintiff ;  for  we  are  told,  that  the  plaintiff  professed  to  have  settled 
with  Roach  his  own  private  accounts,  as  well  aa  on  aocount  of  one  David- 
son. Now,  although  there  was  a  oontraot  between  Roach  and  one 
Davidson,  for  the  bnilding  of  the  outlet  lock,  yet  there  is  nothing  in  the 
plaintiff's  oontraot  with  Roach,  nor  any  proof  in  the  record,  which  oonneota 
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the  ptaintifF,  or  hia  andertakiDg,  or  the  obligatiouH  of  Roach  to  bim,  with 
aaj'  traD§aotioii  between  DavidsoD  and  Roach.  Thee,  when  the  plainLiff  ia 
represented  aa  speaking  of  a  settlement  with  Roach,  on  account  of  Dfvid- 
son,  distinguishing  it,  at  the  same  time,  from  a  settlement  of  bis  own  pri- 
vate acconnt,  and  as  speaking  of  a  note  or  due-bill  taken  upon  these  settle- 
ments, it  would  be  aa  regular  to  presnme,  that  such  note  or  due-bil)  (if  it 
were  practicable  to  conjecture  which  it  was)  belonged  as  much  to  the  oite 
settlement  aa  the  other.  Upon  these  loose  statements,  the  court  were  askeil 
to  instruct  the  jury,  that  if  they  believed  the  account  in  salt  was  settled  bj 
a  due-bill  or  note  given  by  the  defendant's  intestate  to  the  plaintiff,  thee 
the  presumption  ia,  that  the  naid  due-bill  or  note  has  been  paid.  And  fur 
•Tjfil  *''^'"»  ^^^^  '^  '•^^y  believed  from  the  'same  evidence,  that  the  defend- 
-I  ant's  intestate,  in  If^Sl,  closed  the  account  in  suit,  by  giving  to  the 
plaintiff  his  due-bill  or  note,  payable  on  demand,  and  that  immediately 
afterwards,  the  plaintiff,  with  Philip  Roach,  came  to  Washington,  for  the 
purpose  of  receiving  from  Philip  Roach  the  money  for  the  said  due-bill  or 
note ;  and  that  money  was  drawn  by  said  Roach  from  a  partnership  in 
which  he  was  engaged  ;  then  the  jury  may  presnme  from  the  above  facts, 
and  the  non-production  of  the  due-bill  or  note  by  the  plaintiff  (no  account 
being  given  by  the  plaintiff  of  the  said  due-bill  or  note),  that  the  same  was 
paid,  and  delivered  to  the  said  Philip  Roach,  and  by  him  destroyed,  dbc. 
The  propositions  which  the  court  were  here  required  to  affirm,  ao  far  from 
following  aa  regular  or  allowable  inferences  from  the  evidence,  appear  to 
be  in  nowi^  dependent  upon  it.  No  witness  had  proved  so  much  as  the 
existence  ot  any  particular  writing  whatsoever  ;  much  leaa,  that  of  an  obli- 
gation payable  to  the  plaintiff,  and  in  his  own  interest  and  behalf  How, 
then,  could  the  jury,  with  any  propriety,  be  directed  to  presume,  not  only 
the  existence  of  such  an  obligation,  but  also  its  discharge  ;  and  in  addition 
to  these  facts,  its  actual  surrender  to,  and  destruction  by,  the  defendant's 
intestate  ;  thereby  relieving  him  from  all  the  presumptions  naturally  aris- 
ing against  a  party  from  the  n  on -product  ion  of  a  document,  whenever  the 
custody  thereof  is  brought  home  to  him,  either  by  direct  or  circumstantial 
proofs.  Almost  any  other  propositions  which  can  be  imagined  could,  with 
as  much  regularity,  have  been  required  from  the  court  aa  instructions  to 
the  jury,  aa  those  which  the  court  was  requested  to  affirm. 

The  cases  of  Sioift  v.  Stevens,  8  Conn.  431,  and  of  Freeman  v,  Soynton, 
7  Mass.  *B3,  have  been  relied  on  in  argument  for  the  plaintiff  in  error.  Any 
influence  of  these  cases  in  favor  of  the  plaintiff,  the  court  is  unable  to  per- 
ceive. The  former  was  an  action  upon  a  lost  promissory  note;  the  latter 
was  also  an  action  npon  a  note,  in  which  the  question  of  diligence  was 
chiefly  involved.  In  these  cases,  tlio  only  points  ruled  which  seem  to  have 
any  affinity  with  this  case,  were,  that  in  the  first,  the  existence,  at  one  period, 
and  the  sabsequent  loss  or  destruction  of  the  note,  was  required  to  be  clearly 
shown  ;  and  in  the  second,  It  waa  decided,  that  as  a  general  rule,  the  demand 
•3261  ^"^  payment  of  a  note  must  be  accompanied  with  the  possession  *of 
the  note.  Accordingly,  in  the  case  from  8  Pick.,  the  existence  and 
subsequent  loss  of  the  note  were  catablished  by  a  disinterosted  depositary 
with  whom  it  bad  been  lodged.  These  cases  were  ruled,  and  most  prop- 
erly so,  upon  the  principle,  that  a  debtor,  when  he  makes  payhient,  shall 
receive  the  best  allowable  protection  against  a  repetition  of  the  same  demand 
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u)>OD  him,  viz.,  his  bond  or  his  note,  when  either  has  been  given.  The  cased 
of  Clark  V.  Young,  1  CraDoh  181  ;  of  JIarria  v.  Johnstott,  3  Ibid.  311 ;  and 
of  Jttorgan  v.  Reintzell,  1  Ibid.  273,  alt  tarn  upon  the  same  principle.  In 
the  plaintiff's  first  bill  of  exceptions,  the  evidence  tendered  is  vague  and 
confnsed  ;  it  eBtabliflbea  nothing  pertinent  to  the  point  raised,  and  does  not 
warrant,  as  a  legitimate  oonolasion  from  it,  the  instruction  asked  for.  The 
court,  therefore,  properly  denied  that  instruction. 

In  the  second  bill  of  ezoeptiune,  the  court  is  asked  to  instruct  the  jury, 
that  should  tbey  be  of  opinion  from  the  said  evidence,  that  Philip  Roach 
made  and  delivered  his  negotiable  note,  payable  on  demand,  to  the  plaintiff, 
for  the  balance  dno  him  on  a  final  settlement  of  all  accounts,  that  the  plain- 
tiff cannot  recover,  unless  he  has  produced  the  said  note,  or  proved  that  the 
same  was  lost,  or  that  the  same  was  cancelled,  ioQ.  This  bill  of  exoeptiona 
may  be  disposed  of  in  very  few  words.  The  instruction  it  prays  for  pur- 
ports to  be  founded  upon  the  evidence  contained  in  tbe  former  bill ;  and  it 
asks,  that  if  the  jury  sball  believe,  upon  the  evideoce,  that  Philip  Roaob 
did  execute  and  deliver  to  the  plaintiff  his  negotiable  note,  payable  on 
demand,  then,  &c.  Now,  in  tho  evidence  referred  to,  there  is  not  one  word 
contained  relative  to  a  negotiable  note  made  and  delivered  by  Philip  Roach 
to  the  plaintiff,  or  to  any  other  person.  It  would  have  been  improper  for 
the  jury  to  have  embraced  in  their  contemplation  or  belief  anything  con- 
cerning a  negotiable  note  ;  and  improper  for  the  court  to  have  given  them 
any  instruction  concerning  a  document  which  was  not  in  the  cause,  and 
a)K>ut  which  not  a  tittle  of  evidence  was  adduced  from  any  quarter.  In 
refusing  the  iuBtructions  asked  for,  as  set  forth  in  this  second  bill,  the  circuit 
court  have  also  decided  correctly  ;  and  this  court,  approving  its  decision 
upon  both  the  points  adjudged  by  it,  doth  affirm  the  judgment  of  the  oir- 
ouit  court. 

Judgment  affirmed. 

*WiLLiAM  H.  Febsh,  Plaintiff  in  error,  v.  Riah  Gilbon,  CHBwro-    [*837 
PBBR  MiDLAfi  and  Jaues  Fbesh,  Defondants  ia  error. 

Agency. — Contract. — A  eautnps  it. 

Liability  for  ths  acta  of  othera  maj  be  created  either  bj  a  direct  authoritj  f^lytm  for  their  per- 
formanM,  or  it  maj  floir  from  their  adoption,  or  in  aoine  initaooM,  from  BcqniMe«QO«  In  thow 
■eta ;  bat  preeumptiona  can  Itand  onlj  vbilat  thej  art  coinpalible  iritb  the  condnct  of  thoM 
lo  chooi  It  nw;  t«  fougbt  to  *ppl;  them,  and  miut  still  more  give  place,  wbeo  in  conflict  aitb 
cl^ar,  (liatinct  and  oonvincing  proof. 

Tbe  circuit  coart  of  tbe  dlBtrict  of  Columbia  admitted  as  eridence,  a  statement  by  on«  wltiwat  of 
what  hud  been  WaUfled  by  another  on  the  trial  of  a  oanie,  to  irbtch  ths  plaintiff  in  the  cauas 
and  agaiotit  whom  the  eridMice  was  to  operate,  was  not  ■  party  :  Hdd,  tb«t  this  was  error ; 
whercier  the  righu  of  a  party,  founded  upon  a  deed,  are  depeodent  on  the  (emu  aod  OMi- 
dilioDS  of  that  deed,  the  inatrament  thus  creatinf;  and  defining  those  rights  mnat  be  resorted 
to;  and  mast  regulate,  moreoTsr,  tbe  modeii  by  which  they  are  to  be  enforced  at  law.  ThsM 
identical  ri^ts  cannot  be  claimed  aa  being  derlted  from  a  different  and  inferior  aonrce ;  if 
the  deed  be  In  force,  all  who  claim  by  It*  provisiona  mest  resort  to  IL 

When  Ilie  contract  oontaliMd  in  a  deed  has  beed  Tarled  or  subailluted  by  the  anboeqaent  Mt*  or 
agt«ementa  of  the  partiea,  thereby  giving  rise  to  new  relations  between  them,  the  rolisdiat 
ori|;innl]y  arising  out  of  the  deed,  mSiy  be  varied  in  conformity  with  them.  An  action  upon 
tbe  deed  would  not  be  loalated  upon  or  permitted,  because  the  rights  and  obligations  of  the 
parties  lo  the  auit  woald  depend  on  s  stats  of  things  by  whlob  tbe  deed  bad  been  pot  add^ 
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EsBOR  to  the  Circuit  Coart  of  the  District  of  Columbia  and  ooonty  of 
WashiDgtoD. 

This  case  was  argued  by  Brent,  Jr.,  for  the  plaintiff  in  error ;  and  by 
SratUey,  for  the  defendants. 

Daniel,  Justice,  delivered  the  opinion  of  the  couit. — This  case  amee 
under  the  attachment  law  of  the  state  of  Maryland,  passed  in  1795  ;  and 
comes  before  tbie  court  upon  a  writ  of  error  to  the  circuit  court  of  the  dis- 
trict of  Columbia,  for  Washington  county  ;  within  which  the  law  of  Mary- 
land above  mentioned  ia  in  force.  The  proceedings  institnted  in  this  case, 
although  commencing  by  an  attachment,  and  npon  what  is  termed  a  short 
note,  in  lieu  of  a  formal  declaration,  assume,  nevertheless,  the  essential 
character,  and  in  some  respects,  the  usual  forms  of  the  action  of  astutnpiU, 
*i9Ft[  ^""^  must  be  governed  by  the 'rules  applicable  to  such  an  action. 
-I  The  defendants  dissolved  the  attachment,  by  appearing  and  entering 
special  bail,  and  pleading  "non  assumpsit;"  and  upon  the  issue  made  up 
on  this  plea,  the  cause  was  tried  in  the  circuit  court. 

Upon  ihe  trial,  exceptions  were  taken,  in  fire  separate  instances,  to  the 
rulings  of  the  circuit  court,  and  in  each  of  them,  the  exception  sealed  by 
the  judges  is  made  a  part  of  the  record.  To  test  the  accuracy  both  of  the 
decisions  thus  pronounced,  and  of  the  objections  alleged  against  them,  it 
will  be  necessary  to  advert  to  the  facts  adduced  in  proof. 

It  appears,  that  on  the  23d  of  August  1 B32,  the  defendants  in  error 
entered  into  a  convenant  with  the  Chesapeake  and  Ohio  Canal  Company, 
for  certain  rates  and  prices  stipnlated  in  a  covenant  sealed  between  the 
defendant  and  the  company,  by  their  president,  and  in  a  specification 
appended  to  the  said  covenant,  to  construct,  in  a  substantial  and  workman- 
like manner,  culvert  T^o.  110,  on  the  150th  section  of  the  Chesapeake  and 
Ohio  Canal  ;  and  to  prosecute  the  work  upon  the  said  culvert,  without 
intermission,  with  such  force  as  should,  in  the  opinion  of  the  resident  engi- 
neer, secure  its  completion  by  the  first  day  of  August  1838.  On  the  3d  day 
of  November  \83'2,  a  covenant  was  entered  into  between  the  plaintiff  in 
error  and  the  defendants,  or  rather  with  Riah  Gilson,  one  of  the  defendants, 
styling  himself  superintendent  for  Gilson  &  Company,  by  which  the  con- 
strnction  of  the  culvert,  No.  116,  was  let  to  the  plaintiff,  at  the  contract 
prices  to  be  paid  by  the  company  for  the  work  ;  with  the  exception  that 
Fre^b  should  pay  to  the  defendants,  from  whom  he  took  this  contract,  the 
sum  of  tlOO,  which  sum  appears  to  have  been  a  profit  reserved  to  them- 
selves by  the  first  contractors,  upon  the  transfer  of  tbeir  undertaking.  In 
this  second  covenant,  the  plaintiff  in  error  bound  himself  "to  be  urgent 
in  the  performance  of  the  work,  so  that  it  might  progress  in  accordance  with 
the  specification  and  directions  of  the  engineers."  And  further,. that  in  the 
event  of  neglect  or  failure  on  his  part,  the  defendants  should  have  author- 
ity to  declare  the  work  abandoned,  to  assume  the  direction,  and  to  com- 
plete it  at  the  plaintifTs  expense.  Having  thus  obtained  a  contract  under 
the  defendants,  the  plaintiff,  on  the  2d  day  of  May  1833,  made  an  agree- 
ment with  Elijah  Barret,  for  building  of  this  culvert,  by  the  latter; 
,  .  'stipulating  to  pay  Barret  the  price  of  one  dollar,  twelve  and  a  half 
'  cents  for  every  perch  of  stone-work  of  twenty-five  cubic  feet,  upon 
a  certificate  and  approval  of  the  engineer  or  superintendent  of  masonry  aa 
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to  the  fidelity  of  the  work.  The  plaintiff,  on  the  trial,  offered  these  Bever&l 
coDtractB  in  evidence  ;  aleo  an  account  against  the  defoDdant,  stated  on  the 
24th  of  December  1883,  for  masonry,  excavation  and  paving  performed, 
and  for  cement  not  supplied  by  the  plaintiff  in  the  conBtruction  of  cnlvert 
116;  on  which  acconnt,  after  allowing  a  credit  of  11142.73,  a  balance  of 
$1343.01  was  claimed.  This  was  the  account  on  which  the  warrant  of  attach- 
ment issued.  The  plaintiff  farther  proved  the  delivery  of  the  letter,  dated 
December  25th,  1833,  adressed  by  him  to  Welle,  the  agent  of  the  defendant, 
in  which  he  required  a  statement  of  his  account  with  them,  and  eipressly 
forbade  the  payment  to  Elijah  Barret  of  any  amount  whatever. 

The  defendants,  to  rebut  the  plaintiff's  demand,  offered  the  aooonnt, 
exhibit  C,  commencing  December  6th,  IB32,  and  terminating  the  Slat  of 
December  1833,  amonnting  to  the  sum  of  tl3tf9.36  ;  and  proved  by  their 
clerk,  that  the  work  on  the  said  culvert  was  completed  on  the  21et  of 
December  1833,  and  that  the  account  last  mentioned  was  received  by  the 
plaintiff,  without  objection,  except  as  to  the  quantity  of  oement  ohargi.d 
therein.  The  defendants  likewise  offered  in  evidence,  several  orders,  num- 
bered from  1  to  7,  drawn  by  Elijah  Barret,  by  himself  and  Ms  agents,  in 
favor  of  William  Harris,  upon  the  defendants,  at  different  periods  during 
the  autumn  and  winter  of  1833,  and  claimed  the  benefit  of  them,  as  pay- 
ments to  the  plaintiff.  These  orders  purport  to  have  been  paid  all  on  the 
same  day,  viz.,  April  29th,  183S,  rather  more  than  two  years  posterior  to  the 
date  of  the  letter  delivered  to  the  defendant's  agent,  positively  forbidding 
any  payment  to  be  made  to  Barret,  or  to  his  order,  and  nearly  one  month 
after  the  institution  of  this  suit.  And  it  is  admitted,  that  the  orders  were 
never  shown  to  the  plaintiff,  nor  expressly  recognised  by  him  at  any  time. 
The  defendant  offered  seven  other  papers,  purporting  to  be  orders  and  due- 
bills  signed  and  certified  by  Elisha  Barret,  in  November  and  December 
1833  ;  three  of  them  'said  to  be  for  work  done  upon  cnlvert  No,  llfl,  r«aBA 
and  amounting  in  the  whole  to  t2T3.no  ;  these  last  orders  and  oer-  *- 
tificatce,  it  is  also  admitted,  were  never  shown  to  the  plaintiff,  nor  acknowl- 
edged by  him,  and  it  does  not  appear  that  they  have  ever  been  paid.  Oral 
testimony  was  also  introduced  on  the  part  of  the  defendants,  in  order  to 
show  that  the  work  had  been  abandoned  by  the  plaintiff,  and  its  comple- 
tion assumed  and  accomplished  by  the  defendants ;  and  on  the  part  of  the 
plaintiff,  like  evidence  was  offered  to  prove  that  he  continued  on  the  work 
and  labored  on  it  until  it  was  finished  on  the  2l8t  of  December  18S8. 

Upon  the  foregoing  state  of  facts,  the  connsel  for  the  plaintiff  moved 
the  court  to  exclude  from  the  jury  the  orders  drawn  by  Barret  m  favor  of 
Harris,  as  well  as  the  evidence  offered  to  prove  the  payment  of  those  orders 
in  April  183S,  more  than  two  years  after  their  payment  had  been  forbidden 
by  the  plaintiff  :  the  court  admitted  this  evidence  to  go  to  the  jury,  and 
this  produces  the  question  presented  by  the  first  bill  of  exceptions. 

We  are  unable  to  perceive  upon  what  correct  legal  principle  this  qaes- 
tion  was  ruled  as  it  haa  been  by  the  circuit  court.  There  is  no  ezpreM 
power  apparent  in  the  record,  nor  indeed,  was  any  attempted  to  be  showu 
in  the  proofs,  existing  in  Barret,  to  bind  Fresh  for  any  amount,  with  any 
person.  It  is  true,  that  under  the  contract  between  them,  the  former  would 
have  had  a  claim  on  his  own  behalf,  whenever  he  should  have  fulfilled  his 
undertaking  ;  but  not  even  then,  until  he  should  have  procured  a  oertifieate 
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from  the  engineer  of  the  company.  But  ihe  right  or  olaim  be  would  then 
have  acquired,  differs  esBentially  from  the  pretension  eanotioned  by  ibe 
deciitioD  of  the  ooart,  whioh  anionnts  to  an  evasioQ  of  the  itipnlated  test  of 
his  own  oonduot  and  his  own  rights,  and  to  a  claim,  by  that  very  evasioD, 
to  bind  his  employer  ad  libitum  to  any  amoant  and  to  any  person.  Nor  is 
it  perceived,  that  the  admission  of  these  orders  was  warranted  by  any  pre- 
sumption arising  from  the  fact  that  orders  previously  drawn  by  the  same 
person  were  comprised  in  the  aocoant  proved  to  have  beeo  presented  by 
Fresh  ;  and  not  objected  to  by  him,  except  as  to  the  qnantity  of  cemeDt 
charged  therein.  Liability  for  the  acts  of  others  may  be  created,  either  by 
a  direct  aathority  given  for  their  performance,  or  it  may  flow  from  their 
^  .  adoption,  or,  in  some  instances,  from  'acqniescence  in  those  acts. 
-l  Bat  presumptions  can  stand  only  whilst  they  are  compatible  with  the 
oondaot  of  those  to  whom  It  may  be  sought  to  apply  them  ;  and  still  more 
must  give  place,  when  in  conflict  with  clear,  diatinot  and  convinoiog  proof. 
3  Bao.  Abr.  S18,  H,  Presumptive  Proof ;  4  Stark.  Evid.  fiS.  The  letter 
of  the  plaintiff,  Fresh,  delivered  to  the  agent  of  the  defendants,  more  than 
two  years  anterior  to  the  alleged  payment  of  the  orders  drawn  by  Barret, 
fully  accords  with  the  character  of  the  proof  jnst  described  ;  it  jastified  do 
presumption  of  right  or  authority  in  Barret  to  make,  nor  of  any  obligation 
upon  the  defendants  to  pay,  tfaose  drafts  ;  and  the  circuit  conrt,  therefore, 
erred,  in  permitting  them  to  be  given  as  evidence,  instead  of  ezolnding  them 
wholly  from  the  jury. 

The  next  question  arises  upon  the  admissibility  of  the  second  series  of 
orders  and  certificates  or  dne-bllla  signed  by  Barret,  amounting  together  to 
$372.50,  embraced  in  the  second  bill  of  exceptions.  These  orders  are  obnox- 
ious to  even  stronger  objections  than  those  existing  against  the  former 
orders  drawn  by  Barret ;  they  not  only,  like  the  former,  were  never  (as  is 
admitted)  shown  to  or  acknowledged  by  the  plaintiff,  but  they  carry  on 
their  face  no  receipt  or  other  semblance  of  payment,  nor  is  proof  attempted 
eUiunde,  that  the  defendants  have  given,  or  are  bound  to  give,  any  con- 
sideration for  them.  The  circuit  court  should  have  excluded  these  papers 
also. 

It  is  next  stated,  that  in  addition  to  the  evidence  previously  introduced 
by  the  defendants,  they  offered  to  prove  by  a  competent  witness,  that  at  the 
trial  of  a  cause  brought  hy  one  Hammond  against  two  of  the  defendants, 
and  to  which  the  plaintiff  was  not  a  party,  certain  facta  were  proved  by  a 
witness  examined  in  that  osnse.  The  plaintiff  asked  the  exclusion  of  Uiis 
testimony  by  the  court,  but  his  mo'.ion  was  denied,  and  this  denial  presents 
the  point  upon  the  third  bill  of  exceptions.  The  evidence  let  in  by  this 
decision  of  the  circuit  court  was  not  the  exhibition  of  a  record,  nor  even  of 
a  judgment,  nor  of  proeess  ;  but  simply  a  statement  by  one  witness,  of  what 
had  been  testified  by  another,  on  the  trial  of  a  cause  to  which  the  plaintiff 
was  not  a  party,  without  an  attempt  to  account  for  the  absence  of  the 
person  whose  testimony  was  thus  given  at  second  hand.  The  principles, 
*that  the  best  evidence  the  nature  of  the  case  admits  of  must  always 
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be  produced,  and  that  a  person  shall  not  be  affected  by  that  whioh  is 


ret  inter  alios  acta,  are  too  familiar  to  require  authorities  to  support  them. 
We  will  mention,  however,  as  applicable  to  these  points,  3  Bac  Abr.  322, 1 ; 
3  East  192  i  2  Wash.  287  ;  <>  Cranch  H  ;  1  Stark.  Evid.  69~v.   But  familiar 
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as  theee  principles  may  be,  as  rudiments  of  the  law,  they  are  elements  whicli 
enter  esBentially  into  the  security  of  Jife,  character  and    property.     The 
oircait  court,  in  conflicting  with  these  principles,  have  further  erred. 

In  the  fourth  bill  of  exceptionit,  jt  is  stated,  that  defendants  offered  to 
prove,  that  Biah  Oilson  and  Christopher  Midlar,  two  of  the  defendants, 
iQperintended  the  perfomiance  of  the  work  on  the  culvert  No.  1 16,  and  that 
their  saperintendence  was  worth  tl50.  That  to  the  admissibility  of  this 
proof,  the  plaintiff  objected,  but  the  court  permitted  it  to  be  received.  The 
qaeations  here  raised,  or  rather  the  facta  which  make  the  basis  of  those  qaes- 
tions,  are  somewhat  vaguely  and  imperfectly  stated.  Enough,  however, 
can  be  gathered  from  them,  to  justify  the  following  conclusions.  Ist.  That 
by  the  written  contract  between  the  plaintiff  and  the  defendant,  or  by  any 
oral  igreement  attempted  to  be  shown  between  these  parties,  there  is  no 
condition  established  authorizing  or  requiring  the  defendants  to  become  the 
supervisors  of  the  plaintiff  in  the  performance  of  his  work.  2d.  That  if 
the  defendants  have  performed  the  work,  either  in  fulfilment  of  their 
original  contract  with  the  canal  company,  or  in  consequence  of  an  abandon- 
ment by  the  plaintiff,  a  charge  for  superintendence  would  appear  inconaiat- 
ent  with  the  position  they  would  have  occnpied  in  either  view.  Snob  a 
claim  is,  therefore,  regarded  as  irregalar  and  anautborized,  and  should  have 
been  excluded. 

Upon  the  fifth  and  final  bill  of  exceptions,  it  is,  in  snbstanoe,  set  forth, 
that  the  plaintiff  having  given  in  evidence  the  oontraot  between  the  canal 
company  and  the  defendants,  and  the  oontraot  under  the  seals  of  the  plain- 
tiff and  Riah  Qilson,  one  of  the  defendants  ;  the  latter  offered  their  account 
against  the  plaintiff,  and  proof  that  the  culvert  No.  1 10,  was  not  completed 
nntil  after  the  1st  of  August  1883,  the  period  designated  in  the  original 
contract  witli  the  company.  The  plaintiff  then  offered  evidence  to 
*Bhow,  that  the  work  was  carried  on  until  the  2Iatof  Deoember  1833, 


at  which  date  it  was  completed,  and  afterwards  accepted,  formally 
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and  expressly,  by  the  company.  And  the  defendants  offered  oral  evidenoe 
to  prove,  that  the  work  had  been  abandoned  by  the  plaintiffs,  and  was 
finished  by  the  defendants.  Then  follow  the  instructions  moved  for  and 
granted,  in  the  following  terms.  The  defendant  then  prayed  the  court  to 
instruct  the  jury,  that  "  if  from  the  evidence,  the  jury  shall  find,  that  there 
was  an  agreement  under  seal  between  the  said  plaintiff  and  the  defendant, 
for  the  execution  of  the  work  and  labor  for  which  this  action  was  brought, 
the  plaintiff  is  not  entitled  to  recover  in  this  action  ;"  and  further,  that  "  if 
from  the  evidence,  the  jury  shall  £nd,  that  the  said  plaintiff  performed  the 
work  and  labor  for  which  this  action  is  brought,  under  a  sealed  agreement 
between  the  said  plaintiff  and  Riah  Oilson,  then  the  plaintiff  is  not  entitled 
to  recover  in  this  action  ;"  to  the  granting  of  which  two  "  instructions, 
unleoB  qualified,  the  plaintiff  objected  ;  but  the  court  overruled  the  objec- 
tion, and  gave  tfae  said  instructions  as  prayed." 

Had  the  ruling  of  the  circuit  court,  in  this  instance,  been  limited  to  an 
affirmance  of  the  second  proposition  insisted  on  by  the  defendants,  this 
court  could  not  heHitat<'  in  sustaining  the  decision  ;  for  we  hold  it  as  invari- 
ably true,  that  wherever  the  rights  of  a  party  founded  upon  a  deed  are 
dependent  upon  the  terms  and  conditions  of  that  deed,  the  instrument  thus 
creating  and  defining  those  rights  must  be  resorted  to,  and  must  regulate, 
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moreover,  tlie  modes  by  wfaicb  they  are  to  be  enforced  at  lav.  These  iden- 
tical rights  cannot  be  claimed  ae  being  derived  from  a  different  and  an 
inferior  source.  If  the  deed  be  in  force,  all  vho  claim  by  its  provisions 
roust  resort  to  it.  Tbis  is  regarded  as  a  canon  of  the  law,  and  numerons 
authorities  might  be  adduced  to  sustain  it,  both  from  compilations  and  from 
the  adjudged  oases.  2  Bac.  Abr.  tit.  Debt,  G,  citing  IH  Hen.  lY.  1,  and 
Roll.  Abr.  604  ;  1  Chit.  Plead.  75  ;  Atty  v.  Parith,  4  Bos.  4  Pnl.  104  ;  IS 
East  .'>85  ;  Clark  v,  fhnith,  14  Johns.  326  ;  Jivnro«  v.  Perkins,  9  Pick.  29B. 
These  anthorities,  to  which  many  more  might  added,  are  full  and  express 
to  the  point,  that  where  a  deed  is  the  foundation  of  the  claim,  and  can  still 
be  regarded  as  subsisting  and  in  full  force  between  the  parties,  the  action 
.  ,  to  enforce  its  provisions  mwst  *be  apon  the  instrument  itself.  In  the 
J  case  of  Tilson  v.  Warwick  Gailigkt  Company,  4  Barn.  Sb  Ores. 
962,  there  are  some  expressions  of  Baylbt,  Justice,  which  indicate  an  opin- 
ion by  that  learned  judge,  in  opposition  to  the  doctrine  above  laid  down, 
and  as  counsel  in  the  case  of  Atty  v.  Parish,  he  had  maintained  an  opposite 
doctrine  ;  but  it  should  be  borne  in  mind,  that  in  IHlton  v.  Gailight  Com- 
pany,  the  decision  did  not  turn  upon  the  principle  ruled  in  the  seTeral 
authorities  above  cited,  but  entirely  upon  a  state  of  the  pleadings  in  which 
the  judges  declared  they  would  be  justified,  if  necessary,  in  presuming  the 
existence  of  a  deed.  It  should  be  remembered,  too,  thst  in  deciding  the  case 
of  Atty  V,  Parish,  Chief  Judge  Maksfiku),  after  advisement,  and  delivering 
the  nnaoimous  opinion  of  the  court,  declared  the  doctrine  contended  for  by 
Justice  (then  Serjeant)  Batlkt,  to  be  such  as  he  did  not  understand,  or  did 
not  feel  the  application  of.  With  all  the  deference  justly  due  to  so  learned 
and  able  a  jurist  as  Justice  Uatlet,  bis  argument  as  counsel,  or  his  opinion, 
intimated,  not  upon  the  point  adjudged,  should  not  overrule  a  current  of 
anthorities  extending  from  the  Year  Books  to  our  own  day. 

There  cannot  be  a  doubt,  that  where  the  contract  contained  in  a  deed 
has  been  varied  or  substituted  by  the  subsequent  acts  or  agreements  of  the 
parties,  thereby  giving  rise  to  new  relations  between  them,  the  remedies 
originally  arising  out  of  the  deed  may  be  varied  in  conformity  with  them. 
An  action  upon  the  deed  would  not  be  insisted  upon  or  permitted,  because 
the  rights  and  obligations  of  the  parties  to  the  suit  would  depend  upon  a 
state  of  things  by  which  the  deed  had  been  put  aside.  Hence,  it  has  been 
ruled,  that  where  a  person  who  bad  covenanted  to  perform  certain  work  had 
failed  or  refused  to  fulfil  his  covenant,  but  had  afterwards,  upon  the  parol 
engagement  of  the  covenantee,  or  by  his  acts,  amounting  in  law  to  an  en- 
gagement, gone  on,  in  whole  or  in  part,  to  do  the  work,  he  might  recover  the 
value  of  the  work  in  aisumpeit  upon  a  quantum  meruit.  So,  too,  between 
partners,  though  articles  of  copartnership  have  been  sealed  between  them, 
yet,  upon  an  account  stated,  and  a  balance  struck,  aMumjHtf  will  lie.  This 
principle  is  illustrated  in  several  of  the  authorities  already  quoted,  and  in 
none  of  them  more  forcibly  then  in  those  of  White  v.  Parkin,  12  EastSSS  ; 
Monroe  v.  Perkins,  9  Pick.  289  ;  to  which  may  be  added  the  cases  of  tbe 
•safil  -^'^'"•"*  Intiirar.ce  *Compavy  v.  Young,  1  Crarch  332  ;  Baird  t. 
'  Blaigrove,  1  Wash.  ITO  ;  and  Latimore  v.  Harsen,  14  Johns.  830  ; 
and  in  the  case  of  Fletcher  v.  QiUeepie,  3  Bing.  63s,  atthongh  a  charter- 
party  bad  been  entered  into,  yet  expenses  incurred  by  the  master  in  loading 
Hi 
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tbe  ship  were  recovered  Id  aaavmpait ;  for,  aay  the  ooart,  in  that  cue, 
"  this  claim  Aoet  uot  rest  upon  the  charter- party,  it  is  for  raosey  paid  dehors 
the  contract,  for  the  ease  and  benefit  of  the  defendants,  and  from  which  they 
have  derived  advantage."  Nnmerons  cases  applicable  to  the  point  here 
considered  will  be  foond  ooUeoted  by  Sanndere,  in  bis  Treatise  on  Pleading 
andEvidence,  vol.  i.  p.  110.  It  is  npon  this  well-settled  distinotion,  that 
the  conrt,  whilst  it  recognises  the  principle  affirmed  by  the  second  instmo- 
tion  contained  in  the  fifth  hill  of  exceptions,  feel  boand  to  disapprove  and 
overrnle  the  first  instrnotion  in  that  bill.  It  is  manifest,  that  at  the  trial, 
testimony  was  introduced,  tending  to  show  that  the  contract  between  the 
defendants  and  the  canal  company,  as  well  as  that  entered  into  between  the 
same  defendants  and  the  plaintiff,  had  been  modified  or  substituted  by  other 
and  new  cootraots,  tending  too  to  show  acts  of  performance  by  the  parties 
to  these  new  and  modified  engagements.  It  was  certainly  competent  for 
the  parties  to  use  such  evidence,  and  to  rely  upon  its  effect  before  the  jury. 
The  firBtinstmetion  of  the  circuit  court,  contained  in  the  last  bill  of  ex- 
ception, cuts  off  from  the  plaintiff,  at  least,  all  benefit  of  snob  evidence, 
however  strong  it  might  have  been.  In  this  we  coneiderthat  instruction  as 
having  deprived  the  plaintiff  of  an  undoubted  legal  right.  We  regard  it, 
therefore,  as  erroneous;  and  for  this  cause,  and  for  the  reasons  assigned  for 
disapproving  the  rulings  of  the  circuit  court  npon  the  other  instruotions 
given  in  this  case,  the  judgment  of  that  court  is  hereby  reversed  and  the 
oauae  is  remanded  to  be  again  tried  by  a  jury  in  oonformity  with  the  prin- 
eiples  of  this  decision. 

Jadgm«nt  reversed. 


*D&viD  Pboutt  and  Jobs  Mbabs,  Plaintiffs  in  error,  v,  Dkapbb,    [*886 
BrooLBs  &  Co.,  Defendants  in  error. 

Patent  for  improvement. 

The  pUlntiffi^  In  the  circdt  court,  claimed  damagea  tor  the  iDfringement  of  theEr  pattnt  for  "  a 
neir  tad  tiMfuI  improTement  in  the  oonitractloa  of  a  plough ;"  the  olaim  of  the  pateDlee* 
WW  for  the  oomblnation  of  oerUin  parta  of  ibe  plough,  not  for  ths  parts  aepantelj.  The 
circuit  court  cbarf^  tho  jury,  that  unlen  it  wui  proTsd,  that  the  whole  combinatiOD  vae 
aubataDtiallj  UMd  in  the  defendaDt'a  plougha,  it  woe  not  h  TJolatiou  of  the  plaintilTB  patent ; 
although  one  or  more  of  the  parte  specified  in  the  lettere-pBleat  might  be  uaod  in  oonblDBtion 
b;  the  defendant ;  the  plaintiffs,  bf  their  epecification  and  aumming  up,  treated  the  parts 
deeoribed  aa  esMntiai  parte  of  their  oomblnatian,  for  the  purpose  of  braoe  and  disft;  and 
tbf  DM  of  either  alone  bj  the  defendant  would  not  be  an  infringement  of  the  oombinatioD 
patented  r  HM,  that  the  instraoUona  of  the  circuit  court  were  correct. 

The  patent  was  for  a  oombination,  and  the  improvement  coaaiatod  in  arrangiDg  different  portion* 
of  the  plough,  and  eombiaing  them  tt^elher  in  the  manner  stated  in  the  spedfloation,  for  the 
purpoee  of  producing  a  cerMin  effect ;  none  of  the  parta  referred  to  were  new,  and  none  were 
claimed  a*  new ;  nor  waa  auj  portion  of  the  combination,  less  than  the  whole,  claimed  aa  new, 
or  atated  to  produoe  an;  given  result.  The  end  in  *iaw  was  propoeed  to  be  acoomptished  bj 
the  union  of  all,  arranged  and  combined  together  in  the  manner  described  ;  and  this  oom. 
bination,  composed  of  ell  the  parts  mentioaed  in  the  specification,  and  arranged  with  reference 
to  each  other,  and  to  other  parta  of  the  plough,  in  the  manner  therein  deeoribed,  wasitated  to 
be  Um  itnproTensDt,  and  wat  the  thinK  pstenled.  The  nee  of  anj  two  of  these  parte  only,  or 
of  two  eombiasd  with  e  third,  which  was  labetADtlallj  diffeNnt  In  the  form,  or  In  the  maniwr 
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of  Its  tmugflment  and  connectian  with  the  oCheni,  vbb,  therefore,  not  the  thiaj;  patented ;  It 
WIS  not  the  eama  corDbinntiou,  if  it  BubMantinllf  dilFsrad  from  it  ia  Mi;  of  its  parti.' 
Prontj  V.  Draper,  1  St^ry  GS8,  affirmed. 

Ebbob  to  the  Circuit  Court  of  MaBnnchnBetta.  The  plaintiffs  in  error 
institated  a  suit  in  the  circait  court  of  Ma  sachusetts,  for  the  recovery  of 
damages  for  the  violation  of  a  patent  granted  to  them  by  the  United  States, 
for  a  new  and  useful  improvement  in  the  construction  of  a  plough. 

The  cause  was  tried  before  a  jury,  at  October  sessionB  of  the  cironit 
coart,  in  1841,  and  a  verdict  and  judgment  were  rendered  for  the  defend- 
ant. The  plaintiffs  took  exceptions  to  the  charge  of  the  court,  and  pro- 
seonted  this  writ  of  error. 

The  oaae  was  submitted  to  the  court,  on  printed  arguments,  by 
CAort(e,  for  the  plaintiffs  in  error;  and  by  2)exfer,  for  the  defend- 
ants.   The  case  is  fully  stated  in  the  opinion  of  the  court. 

Tanet,  Ch.  J.,  delivered  the  opinion  of  the  court. — This  case  is  brought 
here  by  a  writ  of  error  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  MasiiachusettB.  The  action  was  instituted  for  the  purpose  of  re- 
covering damages  for  an  infringement  of  a  patent,  which  the  plaintiffs  bad 
obtained  for  an  improvement  in  the  construction  of  the  plough.  The  in- 
vention ia  described  in  the  specification,  as  follows  : 

"  Be  it  known,  that  we,  the  said  Prouty  and  Meant,  have  jointly  invented, 
made  and  applied  to  use,  a  new  and  useful  improvement  in  the  oonstrnotion 
of  the  plough,  which  invention  and  improvement  we  describe  and  specify  as 
follows,  viz :  Heretofore,  the  standard  and  land-side  of  the  plough  has  been 
placed  pcrpdhdicular  to,  and  at  right  angles  with,  the  plane  of  the  share ; 
on  this  standard,  the  beam  has  been  placed  in  such  manner  as  to  form  an 
acute  angle  with  the  land-side,  of  such  extent  as  to  plaoe  that  part  of  the 
beam  to  which  the  moving  power  is  applied,  at  the  distance  of  three  or  more 
inches  from  an  extended  line  of  the  land-side,  to  the  right  ;  while  the  after- 
part  of  the  beam  extends  one  or  more  inches  to  the  left  of  the  perpcndionlar 
of  the  land-side,  near  the  handle  ;  the  object  has  been  to  cause  the  plough 
'  to  run  to  land,'  or  hold  its  width  of  furrow.  The  effect  produced  has  been 
an  uneasy,  struggling  motion,  as  it  meets  resistance  at  the  point,  wing  or 
heel.  We  make  our  plough  with  tfae  standard  and  land-aide  forming  an 
acute  angle  with  the  plane  of  the  share,  the  standard  inclining  to  the  right  or 
furrow  side,  in  such  manner  as  to  enable  us  to  place  the  centre  of  the  beam 
on  a  line  parallel  with  the  land-Bide,  the  forepart  thereof  at  such  distance 

■Sitab;  «.  Foote,  14  How.  S19  ;  b.  c,  1  BI.  v.  Oebome,  11  Wall.  Sie.    The  nil*  is  other- 

C.  0.  44S ;   HcOonnick  i>.  Talrott,  21)   How,  wise,  If  the  iagredient  lubatituted  wis  a  new 

OS  ;  a.  c.  fl  McLean  S89  ;  Vance  «.  Campbell,  one,  or  performs  a  substantia]!;  different  fnno- 

1  Blacli  427  1   Eames  s.  Godfra;,  I  Wall.  7B  ;  tion,  orwiuliot  known,  nltbedaleofthepateiit, 

Recdjr  v.  Scott,  S8  Id.  SS6  ;  Dunbar  v.  Myers,  as  a  proper  substitute  for  the  one  omitted  from 

94  U.  S.  202 1  Fuller  v.  Tentzer,  Id.  888 ;  Oage  his  patented  combinatioD.     Gould  e.  Rees,  19 

B.  Herring,  107  Id.  MO.     But  the  doctrine  of  Wall   194.     B;  an  equivalent  in  meant,  that 

equivalents  applies  to  a  patent  for  a  combina.  the   ingredient  substituted  for  the  one  with- 

tion ;  ■  combination,  however,  ia  not  infringed,  drawn,   perform*    the  same  function   a*  Che 

except  b.T  a  machine  oontainingall  the  material  other,  and  that  it  was  well   known,  at  the  data 

ingredients  patented,  or  proper  substitutes  for  of  the  patent  securing  the  invention,  as  a  proper 

one  or  mora  of  them,  well  kuown  to  be  auch  substitute  [or  the  one  omitted.     Oill  ■.  Welli^ 

at  Um  time  the  patent  was  granted.    Sejmour  83  Wall  SB. 
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from  the  extended  line  aforesaid,  sti  to  canse  the  plough  to  hold  its  width 
of  furrow,  and  the  after-part  falling  within  the  perpendicniar  of  the  land- 
eide  of  the  pioagb,  the  centre  of  it  being  nearly  perpendicular  to  the  centre 
of  resiatance,  on  the  mould-board,  whioh  ftG  conceive  to  be  at  aboat  one- 
fourth  part  of  the  lateral  distance  from  the  land-side  to  the  wing  of  tbe 
share,  and  at  about  one-third  part  of  the  perpendicular  *beight  from  •■«(..(, 
the  plane  of  the  share  to  the  upper  edge  of  the  mould-board.  This  ^ 
location  of  the  centre  of  resitttance,  we  base  on  the  fact,  that  many  ploughs 
which  have  been  used  in  sharp,  sandy  soils,  hare  been  worn  qaite  through 
at  that  point.  The  result  of  this  formation  of  the  plough,  is  a  steady,  welU 
balanced  motion,  requiring  less  power  of  draft,  and  less  effort  in  directing 
the  plough  in  its  course. 

"  The  inclination  of  tbe  standard  and  land-side,  oanaes  the  plough  to  oat 
under,  and  take  up  tbo  furrow,  in  the  form  of  an  oblique-angled  parallelo- 
gram, or  like  a  board,  feather-edged,  which  being  turned  over,  falls  in  level 
with  the  last  furrow,  more  readily  than  right-angled  or  square-edged  work. 
The  coulter  or  knife,  having  a  similar  inclination,  onta  the  roots  of  tbe 
graaa,  &o.,  and  leaves  all  vegetable  matter  on  the  surface,  at  a  greater  dis- 
tance from  the  under  edge  of  the  farrow,  which  being  turned  over,  more 
readily  falls  in,  and  is  far  better  covered  than  with  square-edged  work. 
The  top  of  the  standard,  through  which  tbe  bolt  passes  to  secure  the  beam, 
is  transversely  parallel  to  the  plane  of  the  share,  and  extends  back  from  tbe 
bolt  to  such  distance  as  to  form  a  brace  to  the  beam,  when  the  after-part  is 
passed  down  by  lifting  at  the  forepart ;  the  share  betog  fast  aoder  a  rock, 
or  other  obstruction,  the  after-part  of  this  extension  is  squared  in  such 
manner,  that  being  jogged  into  the  beam,  it  relieves  the  bolt  in  heavy  draft. 
The  bolts  which  we  use  to  fasten  the  pieces  of  oast  iron,  of  which  our 
plougha  are  made,  together,  and  the  wood-work,  are  ronod,  with  inverted 
convex  heads,  like  the  wood-screw,  with  a  projection  on  the  under  side  of 
the  head,  oF  semicircular  form,  which  fits  into  a  groove  in  the  counter-sink 
part  of  the  bolt-hole,  as  it  is  cast  to  receive  it,  which  not  only  prevents  its 
turning,  bat  also  diminishes  the  liability  of  breakage  at  the  corners  of 
square  holes  ;  all  which  will  more  fully  appear  by  reference  to  the  drawing 
annexed  to,  and  forming  part  of  this  specification. 

"  We  hereby  declare,  that  what  we  claim  as  new,  and  of  our  invention, 
is  the  construction  of  such  ploughs  as  aforesaid,  and  the  several  parts  thereof, 
not  separately,  but  in  combination,  for  the  purposes  aforesaid,  vii :  *1.  paoaa 
The  inclining  the  standard  and  land-side  so  as  to  form  an  acute  angle  I- 
with  the  plane  of  the  share.  2.  The  placing  the  beam  on  n  line  parallel  to 
the  land-side,  within  the  body  of  the  plough  and  its  centre,  nearly  in  the  per- 
pendicular of  the  centre  of  resistance.  3.  Tbe  forming  the  top  of  the 
standard  for  bnoe  and  draft  We  do  not  intend  to  confine  our  claim  to  any 
particular  form  or  construction,  excepting  such  form  as  may  be  necessary  to 
place  the  beam  in  the  perpendicular  of  the  centre  of  resistance,  and  parallel 
to  the  land-aide,  and  also  to  such  form  of  the  top  of  the  standard,  as  shall 
serve  for  brace  and  draft,  but  have  given  such  form  as  we  deem  to  be  most 
convenient,  which  may  be  varied,  as  is  obvious." 

The  pl^ntifls  offered  to  prove  the  utility  of  the  alleged  improvement, 
which  proof  was  dispensed  with  by  the  defendants.  Certain  ploughs, 
alleged  by  the  plaintiffs  to  be  made  in  conformity  with  their  letters- patent, 
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and  oeitaia  ploughs  made  by  the  defeadants,  which  were  the  alleged 
iofringement  of  the  plaintiffs  patent,  were  produced  in  court ;  and  no  sub- 
Btantial  difference  between  them  was  shown  by  the  defendanta  to  exist, 
unless  the  fact,  that  tbo  top  of  the  standard  in  the  defendant's  plough  was 
not  jogged  into  the  beam,  and  did  not  extend  so  far  back  upon  the  beam, 
vas  to  be  so  oonsidered.  And  the  plaintiffs  offered  evidence  to  show,  that 
the  top  of  the  standard,  formed  as  stated  in  the  specification,  would  serve 
for  both  purposes  of  brace  and  draft,  although  not  jogged  into  the  beam. 
The  defendants  introduced  no  evidence.  The  counsel  for  the  plaintiffs 
requested  the  court  to  instruct  the  jury  as  follows,  to  wit :  The  counsel 
of  plaintiffs  respectfully  move  the  (lourt  to  instruct  the  jury,  that  if  the 
defendants  have  used,  in  combination  with  the  other  two  parts,  a  stan- 
dard, of  the  dosoription  set  forth  in  the  specification,  and  it  is  proved  to 
serve  both  for  brace  and  draft,  such  use  was  an  infringement  of  the  plain- 
tiffs'claim  in  that  particular,  although  the  defendants  may  not  have  inserted 
into  a  jog  in  the  beam.  Also,  that  if  any  two  of  the  three  parts  described, 
as  oomposing  the  construction  claimed  in  the  specification,  had   been  used 
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'combination  by  the  defendants,  it  was  an  infringement  of  the 
patent,  although  the  third  had  not  been  used  with  them.  The  court 
refused  to  give  the  instructions  so  prayed,  or  either  of  them,  in  manner 
and  form  as  prayed  by  the  plaintiffs  ;  hut  did  instruct  the  jury  as  follows, 
to  wit : 

That  upon  the  true  oonstrnction  of  the  patent,  it  is  for  a  combination 
and  for  a  combination  only.  That  the  combination,  as  stated  in  the  sum- 
ming up,  consists  of  three  things,  viz :  1.  The  inclining  the  standard  and 
land-side  so  as  to  form  an  acute  angle  with  the  plane  of  the  share.  2.  The 
placing  the  beam  on  a  lino  parallel  to  the  land-side,  within  the  body  of  the 
plough  and  its  centre,  nearly  in  the  perpendicular  of  the  centre  of  resistance. 
3.  The  forming  the  top  of  the  standard  for  brace  and  draft.  That  unless 
it  is  proved,  that  the  whole  combination  is  substantially  used  in  the  defend- 
ant's plonghs,  it  is  not  a  violation  of  the  plaintiff's  patent,  although  one  or 
mora  of  the  parts  specified,  aa  aforesaid,  may  be  used  in  combination  by 
the  defendants.  And  that  the  plaintiffs,  by  their  specification  and  sum- 
ming up,  have  treated  the  jogging  of  the  standard  behind,  aa  well  aa  the 
extention,  to  the  essential  parts  of  their  oombination  for  the  purpose  of 
brace  and  draft ;  and  that  the  use  of  either  alone  by  the  defendants  wonld 
not  be  an  infringement  of  the  rombination  patented.  And  thereupon,  the 
jury  rendered  their  verdict  for  the  defendants. 

The  first  question  presented  by  the  exception  is,  whether  the  extension 
of  the  standard,  and  the  jogging  of  it  into  the  beam,  are  claimed  as  mate- 
rial parts  of  the  plaintiff's  improveruent.  We  think  they  are.  In  the  para- 
graph in  which  it  ia  described,  he  states  that  it  "  extends  back  from  the  holt 
to  such  a  distance  as  to  form  a  brace  to  the  beam ;"  and  also,  "that  being 
jogged  into  the  beam,  it  relieves  the  bolt  in  a  heavy  draft."  And  in  their 
summing  up,  they  declare,  that  they  claim  as  new,  and  of  their  invention, 
the  constrnotion  of  snob  plonghs  as  aforesaid,  and  the  several  parts  thereof,, 
not  separately  but  in  combination;  and  proceeding  then  to  specify  the  parts 
•0  alaimed,  they  mention,  "  the  forming  of  the  top  of  the  standard  for  brace 
^  ,  and  draft,"  They,  indeed,  say,  that  they  do  not  meau  to  confine  their 
*  olaim  to  any  partionlar  form  of  oonstrnction,  ^except  "  to  such  form 
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of  the  top  as  shall  serve  for  brace  and  draft :"  that  is  to  say,  the  top  ia  to 
be  eo  formed  and  so  connected  with  the  beam  as  to  answer  both  pnrpoaes. 
And  as  those  purposes,  according  to  the  preceding  part  of  the  specification, 
are  to  he  accomplished  by  its  extension  back  from  the  bolt,  and  by  jogging 
it  into  the  beam,  these  two  things  are  essential  to  it,  whatever  variation  may 
be  made  in  its  shape  or  size.  Tbey  are,  therefore,  material  parts  of  the 
improvement  they  claim. 

The  remaining  question  may  be  disposed  of  in  a  few  words.  The  patent 
is  for  a  combination,  and  the  improvement  consists  in  arranging  different 
portions  of  the  plough,  and  combining  tbem  together  in  the  manner  stated 
in  the  specification,  for  the  purpose  of  producing  a  certain  effect.  None  of  the 
parts  referred  to  are  new,  and  none  are  claimed  as  new  ;  nor  is  any  portion 
of  the  combination,  less  than  the  whole,  claimed  as  new,  or  stated  to  pro- 
duce any  given  result.  The  end  in  view  is  proposed  to  be  accomplished  by 
the  union  of  all,  arranged  and  combined  together  in  the  manner  described. 
And  this  combination,  composed  of  all  the  parts  mentioned  in  the  specifica- 
tion, and  arranged  with  reference  to  each  other,  and  to  other  parts  of  the 
plough,  in  the  manner  therein  described,  ia  stated  to  be  the  improvement, 
and  is  the  thing  patented.  The  use  of  any  two  of  these  parts  only,  or  of 
two  combined  with  a  third,  which  is  substantially  different,  in  form,  or  in 
the  manner  of  its  arrangement  and  connection  with  the  others,  is,  therefore, 
not  the  thing  patented.  It  is  not  the  same  combination,  if  it  substantially 
differs  from  it  in  any  of  its  parts.  The  jogging  of  the  standard  into  the 
beam,  and  its  extension  backward  from  the  bolt,  are  both  treated  by  the 
plaintiffs  as  essential  parts  of  their  combination  for  the  purpose  of  brace 
and  draft.  Consequently,  the  use  of  either  alone,  by  the  defendants,  would 
not  be  the  same  improvement,  nor  infringe  the  patent  of  the  plaintiffs.  The 
judgment  of  the  circuit  court  must,  therefore,  be  affirmed. 

Jadgmeot  affirraed.' 

*Thomab  Wood,  Jdnioe,  Olaimaat  of  twenty-two  Packages  or  r^qj^g 
Pieces  of  Clotli,  Plaintiff  in  error,  v.  UmraD  States,  Defend-  '■ 
ants  in  error. 

JiVaudulent  entries  of  imports. 

The  United  SUtas  filed  Id  tha  district  oonrt  of  the  Uaitad  Slatea  for  tba  MarjUod  diitriot,  a 
libel  of  inforamtion  in  rtm,  apon  a  Mlinre  upon  land,  in  tlie  didriot,  of  tweDtj-tiro  pieoM  of 
clotb  imported  into  New  York,  and  claimed  them  aa  forfeited ;  the  libel  contained  many 
coiinu,  but  that  on  which  the  decision  of  the  lapreme  court  waa  girea,  waa  founded  on  the 
fleth  wction  oF  the  revenue  act  of  1799,  which  declarea,  thai  lof  gooda  which  shall  not  be 
iDToiced,  according  lo  the  actual  coat  thereof,  at  tha  place  of  exportation,  with  design  to  evade 
the  duties  thereupon,  ell  such  goods,  &c.,  shall  be  forfeited ;  the  count  stated,  that  the  gooda 
were  not  Invoiced  at  the  actual  cost,  at  the  place  of  exportation.  Thedutles  bad  been  paid  at 
New  York,  on  the  invoice  produced  on  their  antr; :  the;  were  afterwards  tranimltted  to 
Baltimore,  and  were  there  seized  in  the  storea  of  oerLaia  persons  having  tha  ooatodj  thereof 
tor  the  importer,  who  waa  the  claimant,  under  a  search-warrant,  proonred  froin  a  magistrate. 
To  establish  the  fraud  in  the  invoicus,  the  United  Stiilas  offered  in  evidence  sundry  other 
invoicea  of  cloih  and  easiiniere,  imported  into  New  York  bj,  and  consigned  to,  the  claimant, 
to  show  the  fraudulent  Intention  of  tho  claimant  in  those  importations  aa  well  aa  in  the  present; 
tLli  evidence  waa  objected  to,  and  the  objection  was  overruled.     The  district  Judge,  after  the 

ifot  afnrtlier  dadiioD,  on  the  question  of  eoMi,  ■••  S  Stoqr  in. 
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wholn  •rldenee  wu  gone  thrangh,  gave  tbe  falloirlni;  inatTnetloni  u>  the  jur;:  1.  Thnt  tbe 
fUDM  formed,  and  whii^h  the  jury  are  sworn  to  try,  involre  no  qaestion  except  upon  the  cauMt 
of  forfeiture  aileged  in  the  information  and  traversed  ;  and  therefore,  no  qae«tion  relating  to 
the  mare  seliure  of  tbe  gooda  is  in  issue,  or  material  under  the  pleadings.  S.  If  the  jurj  shell 
find  from  the  eridence  in  the  cause,  that  the  invoices  of  tbe  goods  proceeded  against,  were 
made  up,  with  intent,  b;  false  valaations,  to  ende  or  defruud  the  rereDue,  [be  United  Stated 
are  entitled  to  reooTsr,  alihongh  the  jury  should  also  find  from  the  eTidence,  that  tbe  goods 
had  been  passed  through  tbe  custom-bouac  at  New  York,  bj  the  collector,  and  the  duties 
nivalated  bf  him  on  the  invoices  shall  have  been  paid,  or  secured  to  be  paid,  and  the  goods 
delivered  by  tbe  collector  to  the  importer.  S.  That  under  certain  counts  in  the  Information 
probable  cause  for  the  prosecution  had  been  showD  by  Che  United  Slates  -,  and  that  the  burden 
of  proof,  under  the  Tlst  section  of  the  act  of  Sd  of  March  I7KEI,  was  upon  the  claimant;  and 
that  it  is  incumbent  on  him  to  prove  to  the  ]ary,  that  the  charges  in  the  five  connta,  charging 
fraudulent  importation,  are  untrue  ;  that  la,  that  ha  shall  prove  the  truth  of  the  InToicea  on 
which  the  goods  were  entered,  and  that  the  iDvoices  and  packages  were  not  made  up  to  evade 
or  defrand  the  revenue.  4.  That  the  burden  of  proof  being  on  the  claimant,  under  the  71st 
section  of  the  act  uf  1799,  and  the  IBth  section  of  tbe  act  of  14th  July  183S,  it  Is  incumbent 
on  bim  to  prove  the  actual  coal  of  tho  goods  iu  the  Invoiced  aod  entries  stated  to  have  been 
purchased  by  him  ;  and  that  the  value  of  the  goods  nt  the  time  of  the  seixure,  or  at  any  sub- 
sequent time,  is  not  msterial,  elcept  so  far  as  to  sssist  or  tend  to  enable  tbe  Jury  to  ascertain 

•1*H1  '''*  P"***  ■*  '*■*  P*''*'*'"  "f  purchase  or  shipment.  6.  That  the  •burdao  of  proof  being 
.1  upon  the  claimant,  to  prove  that  tbe  iavoicea  were  not  made  up  with  intent  to  defraud 
the  revenue,  it  is  not  sufficient  for  him  to  rely  on  the  invoices  ihemselrea,  merely,  aa  proving 
their  own  truth  and  fairness.  Tbe  case  was  removed  by  writ  of  error  to  the  circuit  court, 
and  there,  s  judgment,  affirming  the  judgment  of  tbe  district  court,  having  been  entered,  the 
claimant  prosecnled  a  writ  of  error  to  the  supreme  conrt 

Ufld,  1.  That  the  instructions  of  the  district  judge  as  10  the  original  selmre,  or  the  causes  thereof 
were  correct.  It  is  of  no  consequence,  wbalsoever,  what  were  the  original  grounds  of  the 
seizure,  nhether  founded  or  not;  If  the  goods  were  In  point  of  law  subject  to  forfeiture;  the 
United  States  sre  not  bound  down  h;^  the  acts  of  tbe  seiiers,  to  tbe  causes  which  influenced 
them  in  making  the  seizure,  nor  by  any  irregularity  on  their  part  in  conducting  It,  if  the 
seizure  can  bo  maintained  as  founded  on  an  actual  forfeiture  at  the  time  of  tbe  seizure.  It 
was  rightly  held  in  the  district  oonrt,  that  no  question  arose  on  the  issues  which  the  Jury 
were  to  try,  ezcept  upon  the  cause*  of  forfeiture  alleged  in  the  Information. ' 

2.  There  was  no  error  in  the  admission  of  the  evidence  of  fi-sud  deducible  from  the  other 
invoicos  offered  in  the  esse  ;  the  question  was  one  of  fraudulent  intent,  or  not,  and  upon 
questions  of  that  sort,  where  tbe  Intent  of  the  party  is  tbe  matter  tn  issue,  it  has  always  been 
allowable,  as  well  in  criminal  as  in  civil  cases,  to  lotrudnce  evidence  of  other  acta  and  doings 
of  tile  party,  of  a  kindred  character,  in  otder  to  illustrsta  his  Intent  or  motive  in  tbe  particular 
act  directly  in  judgment.' 

S.  It  the  invoices  of  the  goods  were  fraudulently  made,  by  a  false  valuation,  to  evade  or  defrand 
the  revenue,  tbe  fact  that  they  were  entered,  and  the  duties  had  been  paid  or  secured  at 
the  cu.itom  house  at  New  Torlc  upon  these  invoicee,  was  no  bar  to  the  iuformation  for  the 
forfdtare  of  the  goods  to  the  United  Slates.  It  never  can  be  permitted,  that  a  party  who 
perpetrates  a  fraud  upon  the  custom-house,  and  thereby  enters  his  goods  apon  false  invoices 
and  t;ilse  valuations,  and  gets  a  regular  delivery  thereof  upon  the  payment  of  such  duties  as 
such  fjise  invoices  end  false  valuations  require,  can  avail  himself  of  that  very  fraud  to  defeat 
tbe  purpoees  ot  justice. 

The  SSth  section  ot  the  revenue  oollection  act  of  1T9S,  ch.  ISS,  remiina  in  full  foroe.  There 
must  be  a  positive  repugnancy  between  the  new  and  old  laws  for  the  collection  of  the  revenue, 
before  the  old  law  can  be  considered  as  repealed  ;  and  even  then,  the  old  law  is  repealed  by 
implication,  only  jire  uhIo,  to  the  eztent  of  the  repugnancy.  The  addition  of  other  powers  to 
custom-botiM  officers  to  carry  into  effect  the  object  of  tbe  former  laws,  and  sedulously  intro- 
duced to  meet  the  case  of  a  palpable  fraud,  should  nut  be  conaidereJ  as  repealiae  the  former 
laws:  there  ought  to  be  a  manifest  and  total  repugnancy  in  the  provisions  of  the  later  laws, 
to  lead  to  the  conclusion  that  tbey  abrc^ated,  and  were  designed  to  abrogate  the  former  laws.* 

>Tnylore.  (IniledStates,S  How.  197i  S.O.,  >  HlCooI  o.  Smitb,  1   Black  4S9  ;  Ei  parte 

Crobba  see  -,  The  Eniuloos,  I  Oallis.  GG3.  Crow  D'^g,  109  D.  S.  S70.     Rcppiits  by  implica- 

*  Buckley    >.    United    States,  4    How.  2SI ;  tioii   of   revenup   and   collection    Uwn,  are  not 
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The  bardcs  of  proof.  In  tha  abwnoe  of  frBiid,  In  the  entrj  of  goods,  wtu  tlirawii  upon  tin  aUlm- 
BDt.  There  vu  probable  CBUie  for  seizure  shown;  probable  Muee  most,  nndw  the  tlst  HodOD 
of  the  act  of  17S9,  in  oonneetioa  with  the  circumsUncea  of  this  cue,  meen  reMonable 
ground  of  prosumption,  that  the  charge  is  or  maj  be  irell  founded.' 
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Error  to  the  Circuit  Court  of  MaryUnd.  *At  the  distriot  court  of  , 
the  United  States  for  the  district  of  Maryland,  on  the  27th  day  of  *■ 
December  183fi,  the  United  States  filed  an  information  claimiog  a  forfeiture 
of  twenty-two  pieoes  of  cloth,  of  tbe  value  of  12500.  The  information  con- 
tained nine  counts.  Afterwards,  and  before  the  trial  of  the  cause  before  a 
jury,  a  discontinuance  was  entered  by  tlie  diHtrict'attorney  of  the  United 
States,  of  the  first,  second,  third,  fourth  ami  fifth  counts.  The  case  was  tried 
before  a  jury  in  July  1840,  on  the  remaining  counts  in  the  information  ;  and 
a  verdict  and  judgment  were  rendered  in  favor  of  the  United  States.  The 
claimant  took  a  bill  of  exceptions  to  the  charge  of  the  court,  and  prosecuted 
a  writ  of  error  to  the  circuit  court.  In  that  court,  a  judgment  was  entered, 
pro  Jormd,  in  favor  of  the  United  States  ;  and  the  case  was  brought  by  the 
claimant,  Thomas  Wood,  by  writ  of  error,  to  the  supreme  court. 

The  information  filed  by  the  United  States,  in  the  district  court,  in  the 
third  count,  on  the  66th  section  of  the  collection  aot  of  1790,  alleged,  that 
the  goods  were  not  invoiced  according  to  their  actual  cost,  at  the  port  of 
exportation,  with  design  to  evade  the  duties  thereon.  The  sixth,  seventh 
and  eighth  counts,  on  the  4tb  section  of  the  supplementary  act  of  1830,  and 
tbe  ninth  count,  on  the  14th  section  of  tbe  act  of  1 832,  allegMl,  under  differ- 
ent forms  of  statement,  that  the  invoices  on  which  the  goods  had  been 
entered,  and  the  packages  containing  them,  had  been  made  up  with  intent 
to  evade  or  defraud  the  revenue. 

The  defendant's  first  plea  was  a  denial  that  the  goods  had  been  seized 
for  the  same  causes  of  forfeiture  alleged  in  the  information.  Tbe  second 
plea  set  forth  certain  warrants  issued  nnder  the  68th  section  of  the  act  of 
1799,  authorizing  tbe  search  for  and  seizure  of  goods  entered  without  per- 
mits, and  concealed  in  certain  stores  in  Baltimore,  and  alleged,  that  the 
seizure  was  made  nnder  these  warrants,  and  not  nnder  any  other  authority 
or  for  any  other  cause  than  that  which  was  contained  in  them.  Tbe  third 
plea  alleged,  that  the  goods  in  question  were  imported  into  New  York,  and 
dnly  entered  and  unladen  nnder  regular  permits  ;  that  in  order  to  the  ascer- 
tainment of  the  duties,  the  collector  caused  them  to  be  a|ipraised,  according 
to  their  actual  value,  at  the  time  and  place  of  exportation,  and  also  caused 
one  package  out  of  every  invoice,  and  one  package  out  of  every  twenty 
packages  ""of  each  invoice,  to  be  opened  and  examined ;  and  that  the  r«(. j. 
packages  so  opened  and  examined  were  fonnd  and  reported  to  '- 
tbe  collector  to  be  correctly  and  fairly  invoiced  and  put  np  ;  that,  after  said 
examination  and  appraisement,  the  duties  on  the  goods  were  duly  ascer- 
tained and  estimated  by  the  collector,  and  paid  by  the  claimant ;  that  they 
were  (hen  delivered  to  the  claimant,  and  were  shipped  by  him  to  his  agents 
in  Baltimore  ;  and  that,  whilst  in  posscnsion  of  snid  agents,  they  were  seised 
by  the  collector  of  the  port  of  Baltimore,  nf  nlh'god  in  the  information. 

To  each  of  these  first  three  plead,  the  Uiiitid  StalfM  dcmnried  generally, 
and  the  court  below  being  of  opinion,  that  lluy  ctintaint^d  no  matter  of 

Bow.  SS ;   Cnitod  Statee  >.   Walker,   SS   Id.         >  And  nee  Tajlor  «.   United  Sutes,  )  Row. 
»9.  197. 

219 


Hi  SUPREME  COURT  [Jan'y 

Wood  T.  UnUed  BtatM. 
defence  to  the  information,  gave  jodgment  in  f*Tor  of  the  United  Ststes  OD 
the  demnrrerB. 

The  remaining  pleas  were,  in  saccession,  applicable  roBpectively  one  to 
t'Koh  of  the  counts  of  the  information,  and  were  simple  traverses  of  the 
ronpeotive  oanses  of  forfeiture  alleged  in  them.  Issue  wu  joined  on  each 
of  these  pleas.  These,  which  were  the  only  iseaes  of  fact  tried,  resnlted  in 
a  general  verdict  for  the  United  States  ;  on  which  a  judgment  of  condemna- 
tion was  afterwards  entered,  as  above  stated. 

It  appeared  by  the  bill  of  exceptions,  that  at  tbe  trial,  the  United  States, 
to  maintain  the  issnes  on  their  part,  read  in  evidence  to  the  jary,  foar 
entries  and  invoices  which,  it  was  admitted,  were  original  entries  and 
invoices,  and  had  contained  the  twenty-two  pieces  of  cloth  against  which 
thi!  information  wao  filed,  and  it  was  admitted,  that  the  nambers  then  on 
said  pieces  were  the  same  that  they  were  when  imported,  and  had  not  been 
changed  or  altered  ;  that  the  said  four  invoioes  were  severally  passed 
through  the  oustom-hoaee  of  H-.e  port  of  New  York,  according  to  the  forms 
prescribed  by  the  acts  of  congress  ;  and  that,  with  one  exception,  the  said 
twenty-two  pieces  were  included  in  the  packages  designated  by  the  collector 
of  New  York  to  be  opened  and  examined.  And  it  was  further  admitted 
and  agreed,  that  the  duties  on  the  amount  of  each  of  said  four  invoices  had 
been  paid,  according  to  the  prices  therein  stated  ;  and  that  the  goods  therein 
mentioned  had  been  delivered,  under  regular  permits,  to  the  claimant,  who 
afterwards  shipped  the  tweuty-two  pieces  taken  from  several  of  the  orig- 
inal packages  included  in  said  four  invoices,  to  the  consignment  of  Beadell 
&  Company,  at  Baltimore,  for  sale. 

,  .  *lt  also  appeared  by  the  evidence  on  tbe  part  of  the  United  States^ 
^  that  the  claimant  had  entered  at  the  port  of  New  York,  in  the  years 
183B  and  1840,  twenty-nine  importations,  of  which  those  in  question  were 
a  part.  Twenty-eight  of  these  importations,  including  the  four  in  question, 
were  entered  by  him,  and  upon  his  oath,  as  goods  of  which  he  was  the  act- 
ual owner,  by  having  purchased  them  for  exportation,  from  the  party  by 
whom  they  were  invoiced  to  him.  Of  these  importations,  the  fonr  which 
included  the  twenty-two  pieces  in  question,  were  entered  in  18SI).  Fifteen 
importations  had  been  previonsly  made,  and  ten  were  made  after  these 
four  importations.  All  of  the  twenty-nine  entries  were  accompanied  by  in- 
voices. From  tbe  aggregate  gross  apparent  cost  of  tbe  goods  in  these  invoices, 
some  of  which  contained  cloths  alone,  and  others  both  cloths  and  cassimeres, 
there  was  a  deduction  in  every  invoice  of  five  per  cent.,  in  some  oases  des- 
cribed to  be  a  discount  for  cash,  in  others  for  measnreraent,  and  in  two,  with 
out  stating  for  wbaU  It  was  in  proof  by  persons  conversant  with  the  British 
market,  tbat  by  tbe  course  of  business  in  the  places  where  the  goods  pur- 
ported by  the  invoices  to  have  been  bought,  no  such  disconnt  or  deduction  was 
ever  allowed  on  casimeres,  whether  invoiced  separately,  or  included  in  the 
same  invoice  with  cloths.  It  was  aUo  proved,  by  persons  well  acquainted 
with  the  same  markets,  at  the  time  of  the  alleged  purchases,  that  the  goods 
could  not,  at  that  time,  have  been  fairly  bought  for  less  than  prioes  which 
exceeded,  by  a  large  per-uentage,  the  prices  mentioned  in  the  invoioes  ;  and 
with  a  view  to  show  further,  that  the  invoices  were  fictitious  as  to  the  prices, 
and  that  the  discount  was  fictitious,  it  was  proved,  that  in  every  one  of 
his  importations  made  after  the  seiaare  of  the  goods  in  question,  the  claim- 
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ant  acqui«Hoed,  without  appeal  or  objection,  in  tlie  acle  of  the  asBistant.- 
appraiHera  of  tbe  onstoms  and  their  asBistants,  in  disallowiDg  a  similar  dis- 
count or  deduction  of  five  per  cent.,  and  in  raising  the  amount  of  their 
appraisements  considerably  beyond  the  prices  mentioned  in  the  invoices. 

Before  the  evidence  was  given  on  the  part  of  the  United  States,  tbe  coun- 
sel for  the  claimant  objected  to  tlie  admissibility  in  evidence  of  the  invoices 
of  the  other  goods  imported  by  the  olaimants  as  above,  before  and  after  the 
importation  of  the  goods  in  question,  and  of  tbe  oral  testimony  offered  as 
above,  in  connection  *with  them.  "  But  the  court  overrnled  the  ob-  r,„ .,. 
jeotion,  being  of  opinion,  that  the  question  in  tbe  cause  was  a  ques-  ^ 
tion  of  fraudulent  intention  ;  the  inquiry  being  whether  the  invoices  of  the 
goods  in  controversy  were  made  np  with  intent  to  evade  the  act  of  congress, 
and  defraud  the  revenue  ;  and  that  the  acts  of  tbe  claimant  in  passing  other 
goods  through  tbe  custom-honse  are  evidence."  This  opinion  formed  the 
BubjeoL  of  the  first  exception  of  tbe  claimant,  on  which  he  now  insisted  in 
this  court. 

The  second  exception  was  to  the  refusal  of  the  court  below  to  give  to  the 
jury  the  instructions  requested  by  tbe  counsel  of  the  claimant,  and  also  to 
the  iuHtructions  given  by  the  court  to  the  jury.  To  understand  the  charac- 
ter and  I'xtent  of  this  exception,  it  is  necessary  to  introdnce  the  prayers  of 
both  parties  for  instructions  to  the  jury,  with  the  answers  of  tbe  court.  The 
United  States,  by  their  counsel,  prayed  tbe  court  for  its  opinion  and  direc- 
tion to  the  jury  : 

1.  Tbat  tbe  issues  which  the  jury  are  sworn  to  try,  involve  no  questions 
except  upon  the  causes  of  forfeiture  alleged  and  traversed  ;  therefore,  no 
question  relating  to  the  seizure  of  the  goods  is  in  issue,  or  in  any  respect 
materia),  upon  the  pleadings  in  this  case. 

2.  That  if  the  jury  find,  from  the  evidence  in  this  canse,  that  the  invoices 
which  contain  the  goodNnow  in  controversy,  were  made  up  with  an  intent  to 
evade  or  defraud  tbe  revenue  of  the  United  States,  the  United  States  are 
entitled  to  condemnation  of  the  said  goods  ;  although  the  jury  should  also 
find  from  the  evidence,  that  the  said  goods  have  been  passed  through  the 
custom-house,  at  New  York,  by  the  collector  thereof,  or  hy  the  appraisers, 
or  other  officers  of  the  customs,  and  tbe  duties  calculated  thereon  been  paid, 
or  secured  to  be  paid,  and  the  said  goods  delivered  by  the  said  collector  to 
the  importer. 

3.  That  there  has  been  shown,  on  the  part  of  the  United  States,  probable 
cause  for  the  prosecution,  under  the  third,  sixth,  seventh,  eighth  and  ninth 
counts  of  the  information  ;  and  therefore,  under  the  71at  section  of  tbe  act 
of  2d  March  1T99,  the  burden  of  proof  lies  npon  Thomas  Wood,  Jr.,  the 
claimant;  and  it  is  inounibent  on  him  to  prove  to  tbe  jury,  that  the  charges 
in  the  said  five  coanis  of  the  information  are  ontrue,  that  is,  to  prove  that 
'the  goods  in  question  were  invoiced  according  to  their  actual  cost  at  . 


the  place  of  exportation,  and  that  the  invoices  and  packages  were  not 
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made  up  with  intent  to  evade  or  defraud  the  revenue. 

4.  The  burden  of  proof  being  upon  the  claimant,  to  prove  that  tbe  in- 
voices were  not  made  np  with  intent  to  defraud  the  revenue,  tbat  it  ia  not 
snfficient  for  him  to  rely  npon  the  invoices  merely,  as  proving  their  tmtt 
and  fairness. 

5.  Tbe  bnrdea  of  proof  being  npon  tho  claimant,  it  is  incumbent  on  him 
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to  prove  to  the  jaiy  the  actual  cost  of  tbe  goods  Id  qoestion,  and  tbat  he 
does  nut  relieve  himself  of  this  harden  of  proof,  by  evidence  of  the  mere 
value  of  flud  goods,  except  so  far  as  such  valae  may  tend  to  show  ootnal 
cost. 

And  theolaimaot,  by  hiaoonnsel,  prayed  theooort  to  give  the  following 
instructions  to  the  jnry: — 

1.  That  ander  a  true  oongtraotion  of  the  71st  section  of  the  act  of  con- 
gress of  the  2d  of  March  1799,  it  is  incumbent  on  the  United  States  to  show 
by  evidence,  a  seizure,  in  pnrsuanoe  of  said  act,  or  of  other  acta,  if  any,  reg- 
ulating seizares,  and  that  in  the  absence  of  sach  evidence,  the  onus 
probandi  cannot  be  thrown  upon  the  claimant,  by  proof  of  probable  caose ; 
proof  of  probable  oause  of  snob  seixure  being  made  by  said  section  a  pre- 
requieite  which  must  be  complied  with. 

2.  That  upon  the  evidence  offered  by  the  United  States  in  this  caase, 
the  onut  proiantU  Aoee  not  lie  upon  the  plaintiff,  nnderthe provisions  of  the 
7lBt  section  of  tbe  act  of  1709,  beoanse  no  probable  cause  has  been  shown 
to  the  court  for  the  prosecution  in  this  case. 

3.  If  the  jury  find  from  the  evidence,  that  the  goods  mentioned  in  the 
third  count  of  the  information  were  entered  in  the  office  of  tbe  collector  of 
the  collection  district  of  New  York,  in  the  southern  district  of  "Saw  York, 
and  were  nnladen  and  delivered  from  the  vessels  in  which  they  were  import- 
ed, under  permits  granted  by  said  collector,  who  caused  the  said  goods, 
wares  and  merchandise  to  be  examined,  and  that  after  such  examination, 
the  duties  on  the  same  were  ascertained  and  estimated  by  said  collector, 
and  paid  by  the  said  claimant,  and  the  said  gooda  were,  by  the  authority  of 
the  collector,  delivered  to  tbe  said  claimant ;  and  if  the  jnry  further  believe, 
that  the  claimant  caused  the  original  packages  in  which  said  goods  were  im- 
^1  ported  to  be  broken  np,  and  shipped  'said  goods,  forming  a  part  of 

-'  said  packages,  to  his  agents  in  Baltimore,  for  sale,  and  that  said 
goods  were  seized,  after  their  actual  arrival  in  Baltimore,  and  not  before ; 
that  the  United  States  are  not  entitled  to  recover  under  the  third  count  of 
the  information. 

4.  That  the  United  States  are  not  entitled  to  recover  under  the  said 
third  coant  of  the  information,  because  the  66th  section  of  the  act  of  con- 
gress, passed  on  the  2d  of  March  1799,  entitled  "  an  act  to  regulate  the 
collection  of  duties  on  imports  and  tonnage,"  was  not  in  force  when 
the  goods  mentioned  in  said  third  count  were  imported. 

6.  That  if  the  jury  believe  from  the  evidence,  that  the  collector  of  the 
port  or  New  York  caused  at  least  one  package  out  of  every  invoice,  and  one 
package  at  least  out  of  every  twenty  packages  of  each  invoice  containing 
the  goods  mentioned  in  the  sixth  and  seventh  counts  of  the  information,  to 
be  opened  and  examined  ;  and  that  said  packages  were,  before  such  exam- 
ination, designated  on  the  several  invoices  in  which  they  were  respectively 
included  ;  and  that  said  collector  did  not  deem  it  necessary  that  a  greater 
number  of  packages  than  those  so  designated  should  be  opened  and  exam- 
ined. And  if  the  jnry  further  find,  that  upon  such  opening  and  examination, 
the  goods  were,  in  the  judgment  of  the  examining  officer,  found  to  correa- 
pond  with  said  invoices,  and  not  to  be  falsely  charged  in  said  invoices  ;  and 
that  after  the  said  examination,  the  duties  on  said  goods  were  ascertained 
and  estimated  by  said  ootlector,  and  pud  by  the  claimant,  and  said  goods  were 
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delivered  to  the  clainiaDt,  who  aflerwarde  seat  them  tobis  agents  In  Batti- 
inore,  for  sale  ;  and  that  the  seizure  on  which  said  information  Is  fonnded, 
was  miideafter  said  goods  bad  arrived  in  Baltimoro  ;  that  then  the  United 
States  are  not  entitled  to  recover  under  the  said  sixth  count,  so  far  as  the 
same  charges  the  invoioes  to  have  been  found  to  be  made  up, with  intent,  by  a 
false  valuation  or  extension,  to  evade  or  defrand  the  revenue  of  the  United 
States  ;  nor  under  the  said  seventh  count. 

6.  That  there  ia  no  evidence  in  the  cause,  From  which  the  jury  can  find, 
that  the  paolcages  in  which  the  goods  mentioned  in  the  sixth  and  eighth 
counts  of  the  information  were  imported  into  New  York,  were  found,  upon 
examination,  at  the  distriot  of  Maryland,  to  be  made  up  with  intent  to  evadQ 
and  defraud  the  revenue  of  the  United  States,  and  thai,  therefore,  the 
United  States  are  not  'entitled  to  recover  under  said  eighth  count,  r,.,. 
nor  under  said  seventh  count,  so  far  as  the  same  charges  the  packages  I- 

to  be  made  up  with  such  fraudulent  intent, 

7.  That  the  United  States  are  not  entitled  to  recover  upon  either  of  the 
said  sixth,  seventh  and  eighth  counts  of  said  information,  because  the 
fourth  section  of  the  act  of  congress,  passed  on  the  28th  of  May  18S0, 
entitled  "an  act  for  the  more  effectual  collection  of  the  import  duties,"  was 
not  in  foroe  when  the  goods  mentioned  in  said  sixth,  seventh  and  eighth 
counts  were  imported. 

8.  That  there  is  no  evidence  iu  the  cause,  from  which  the  jury  can  find, 
that  the  packages,  or  either  of  them,  in  which  the  goods  mentioned  in  the 
ninth  count  of  the  information  were  imported,  were  opened  and  examined 
at  the  district  of  Maryland,  on  the  day  mentioned  in  said  count,  or  at  any 
other  time,  and  were  found  to  be  made  up,  with  intent  to  evade  or  defraud 
the  revenue ;  and  that,  therefore,  the  United  States  are  not  entitled  to 
recover  upon  said  ninth  count. 

But  the  court  refused  to  give  the  instructions  prayed  for,  both  by  the 
United  States  and  the  claimant,  and  rejected  the  same,  and  each  and  every 
of  them  ;  but  gave  the  following  instructions  and  directions  to  the  jury. 

1.  That  the  issues  formed,  and  which  the  jury  arc  sworn  to  try,  involve 
no  question  except  upon  the  causes  of  forfeiture  alleged  in  the  information, 
and  traversed  ;  and  therefore,  no  question  relating  to  the  mere  seizure  of 
the  goods  is  in  issue,  or  material,  under  the  pleadings  in  this  cause, 

2.  If  the  jury  shall  find  from  the  evidence  in  the  cause,  that  the  invoices 
of  the  goods  in  question  were  made  up,  with  intent,  by  a  false  valuation, 
to  evade  or  defraud  the  revenue,  the  plaintiffs  are  entitled  to  recover; 
although  the  jury  should  also  find  from  the  evidence,  that  the  said  goods 
have  been  passed  through  the  custom-house  at  New  York,  by  the  collector 
thereof,  and  the  duties  calculated  by  him  on  said  invoices,  shall  have  been 
paid  or  secured  to  be  paid,  and  the  said  goods  delivered  by  aud  collector  to 
the  importer. 

8.  That  there  has  been  shown,  on  the  part  of  the  United  States,  probable 
oause  for  the  present  prosecution,  under  the  third  count,  and  the  sixth, 
seventh,  eighth  and  ninth  oounts  in  the  inFormaiion,  *and  that  the  rvo.i 
burden  of  proof  lies,  under  the  71st  section  of  the  act  of  the  2d  of  *- 
March  1799,  npon  Thomas  Wood,  Jr.,  the  claimant ;  and  that  it  ia  incum- 
bent upon  him  to  prove  to  the  jury,  that  the  charges  in  the  said  five  counts 
are  untrue ;  that  is,  to  prove  that  the  goods  in  question  were  invoiced  accord- 
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ing  to  tlieir  actaal  cost  at  the  port  of  exportation,  and  that  the  invoices 
and  packages  wtre  not  made  up,  with   intent  to  evade  or  defraud  the 
revenue. 

4,  That  the  burden  of  proof  being  upon  the  said  Thomas  Wood,  Jr., 
under  the  7Ut  section  of  the  act  of  1799,  and  the  I6th  seotion  of  the  act  of 
the  I4th  of  July  1B32,  it  is  incnmbent  npon  him  to  prove  to  the  jury,  the 
actual  cost  of  the  twenty  two  pieces  of  oloth  in  the  invoices  and  entries 
stated  to  have  been  parohaaed  by  him ;  and  that  the  value  of  the  goods  at 
the  times  or  dates  of  the  seizure,  or  of  any  other  eubsequent  times,  are  not 
material,  except  so  far  as  they  may  assist  or  tend  to  enable  the  jury  to 
ascertain  the  prices  at  the  respective  periods  of  purchase  or  shipment. 

5.  That  the  burden  of  proof  being  npon  the  claimant,  to  prove  that  the 
invoices  were  not  made  up  with  intent  to  defraud  the  revenue,  it  is  not 
BuAicieDt  for  him  to  rely  upon  the  invoices  themselves  merely,  as  proving 
their  own  truth  and  fairness. 

The  case  was  submitted  to  the  court,  by  Meredith  and  Crittenden,  for 
the  plaintiff  in  error  ;  and  Legari,  Attorney -General,  and  Cadtealader, 
for  the  United  States  ;  the  counsel  for  the  parties  furnished  printed  argu- 
ments to  the  court. 

The  counsel  of  the  plaintiff  in  error  contended,  upon  the  demurrers  to 
the  first  three  pleas  : 

1.  That  there  is  no  right  of  seizure,  after  goods  have  been  passed  through 
the  custom-house,  according  to  all  the  requisitions  of  the  revenue  laws — 
they  have  been  examined,  inspected  and  appraised — the  duties  ascertained 
and  paid,  and  the  goods  themselves  delivered  to  the  owner  or  importer,  or 
bis  agent ;  and  that  they  can  nt'ver  afterwards  be  pursued  as  forfeited,  for 
any  alleged  or  pretended  fraud  or  imposition  upon  the  custom-house  ;  that 
the  right  in  such  oases,  to  claim  and  seize  as  a  forfeiture,  was  limited  to  the 
^       .    transit  of  the  goods  through  the  custom  house,  and  'while  they  wore 

^  under  the  hands  of  its  ofiicera,  for  their  inspection,  examination  and 
appraisement.  To  pursue  and  seize  them  afterwards,  when  they  have  been 
introduced  into  the  community  and  into  the  market,  with  all  the  authentic 
sanctions  of  the  custom-house,  is  a  very  different  thing.  If  congress  bad 
intended  such  a  course,  it  would  have  declared  itself  explicitly,  and  pre- 
scribed, if  not  some  restraint,  at  least,  some  form  and  mode  for  the  exercise 
of  a  power  so  tremendous  and  fearful.  And  as  there  is  no  such  legislation 
in  any  of  the  acts  of  congress,  it  cannot  be  held,  that  goods  thas  situated  are 
liable  to  seizure  or  forfeiture. 

2.  That,  etren  if  there  be  a  right  of  seizure,  under  such  circumstances,  the 
seizure  actually  made  must  be  a  good  subsisting  seizure,  when  the  informa- 
tion is  filed. 

3.  That  the  seizure  made  in  this  case  was  defective  and  irregular. 

On  the  first  exception,  the  plaintiff  in  error  contended,  that  the  evidence 
offered  by  the  United  States,  of  importations  made  by  the  claimant,  subse- 
quent to  the  importations  charged  by  the  information  to  have  been 
fraudulent,  was  inadmissible. 

On  the  second  exception,  the  plaintiff  in  error  contended  : 
1.  That  assuming  upon  the  evidence,  that  the  goods  were  entered  at  the 
New  York  custom-house,  and  were  unladen  and  delivered,  onder  permits 
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granted  by  the  oolleotor,  who  oaiued  them  to  be  examined,  and  npon  sach 
examination,  ascertained  and  received  the  dnties,  and  delivered  the  goods  to 
the  olaimao^  who  afterwards  broke  np  the  original  paokagee,  of  whioh  aaid 
goods  formed  a  part,  and  shipped  them  to  Baltimore,  for  sale,  where  they 
were  seized.  The  jury  ought  to  have  been  inatrnoted,  it  they  believed  sntdt 
evidence,  to  find  a  verdict  for  the  olaimant  on  the  third  count  of  the 
information  ;  and  that  the  court  erred  in  reftising  to  give  anch  instruction. 

2.  That  the  third  count  of  the  information  cannot  be  supported,  beoaase 
the  66th  seotioQ  of  the  daty  act  of  March  1799,  is  repealed,  and  that  the 
court  ought  so  to  have  instructed  the  jury. 

8.  That  assuming  npon  the  evidence,  that  the  collector  of  New  York 
caused  at  least  one  package  out  of  every  invoice,  and  one  package  at  least 
oat  of  every  twenty  packages  of  each  invoice  of  goods  mentioned  in  the 
sixth  and  seventh  oounf^  of  the  information,  *to  be  opened  and  r^g.. 
examined,  and  that  said  packages  were,  before  suoh  examination,  ^ 
designated  by  the  collector  on  the  several  invoices  in  whioh  they  were 
respeotively  included  ;  that,  upon  such  opening  and  examination,  the  goods 
were  found  to  correspond  with  the  invoioes,  and  not  to  be  falsely  charged  ; 
that,  after  said  examination,  the  duties  were  ascertained  and  paid,  and  the 
goods  delivered  to  the  claimant,  who  sent  them  to  his  agents  at  Baltimore, 
for  sale,  where  the  seizure  was  made  ;  that  the  jary  ought  to  have  been 
instrtiotod,  provided  they  believed  said  evidence,  that  the  United  Statea 
were  not  entitled  to  recover  under  the  sixth  count,  so  far  as  the  same 
charges  the  invoices  to  have  been  found  to  be  made  ap,  with  intent,  by  a 
false  valuation  or  extension,  to  evade  or  defraud  the  revenue  ;  nor  under 
the  seventh  count ;  and  that  the  coart  erred  in  refusing  so  to  inetrnot  the 
jury. 

4.  That  there  was  no  evideooe  to  support  the  eighth  count  in  the 
informatioD,  nor  the  sixth  count,  so  far  as  the  same  charges  the  packages  to 
have  been  made  up  with  a  fraudulent  intent. 

C.  That  the  fourth  section  of  the  act  of  coogress  of  the  26th  May  188<^ 
is  repealed,  and  consequently,  ihe  sixth,  seventh  and  eighth  counts  in  the 
information  cannot  be  supported,  and  that  the  court  ought  to  have  so 
instructed  the  jury. 

6.  That  there  was  no  evidence  in  the  cause,  to  support  the  ninth  count 
of  the  information,  and  that  the  court  erred  in  not  so  instructing  the  jury. 

For  the  United  States,  the  Attorney'  Oeneral  and  Cadtealader  oontended, 
that  the  leading  idea  of  aJI  the  arguments  on  the  other  side,  that  the  United 
States  are  concluded  by  the  passing  of  tbe  goods  through  the  custom- 
bouse,  after  an  appraisement,  and  on  payment  of  duties  according  to  that 
appraisement,  in  all  cases  whatsoever,  and  even  of  admitted  fraud ;  that  tlie 
idea  was  that  the  United  States  had  adopted  a  sort  of  Spartan  system  of 
permitting  fraud,  so  it  be  cleverly  enough  executed,  to  escape  detection  at 
the  custom-house,  no  matler  how  olearly  it  may  bo  exposed  afterwards. 
But  there  was,  happily,  no  plausibility  in  the  argument,  that  because  there 
are  collectors,  appraisers  and  inspector)!,  perpetually  on  the  watch  to  deteot 
any  violation  of  the  revenue  law,  therefore,  no  other  detection  of  it  can  b« 
of  any  avail ;  that  because  *eo  many  statutes  have  been  passed,  with  r^... 
a  view,  in  the  ordinary  course  of  things,  to  ituure  tbe  payment  of  the  *■ 
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pablio  dues,  therefore,  &  fraud,  which  at  oommoti  law,  and  id  all  law,  taints 
and  vitiates,  and  nallifies  every  civil  prooeeding,  is  permitted,  beoauee  it  has 
been  perpetrated  by  some  eitraordinary  contrivanoe,  and  in  spite  of  those 
statutes. 

As  to  the  informatioD,  it  vas  argued,  that  the  €ve  counts  opon  Tfaioh 
the  jadgment  of  forfeiture  was  entered,  were  all  good  and  suffioient.  But 
if  this  were  otherwise,  the  judgment  would  be  affirmed,  if  any  one  oount  of 
the  information  were  valid.  "Tho  proceeding  is  in  rem,  for  the  enforcement 
of  a  forfeiture,  and  if  one  cause  of  forfeiture  is  effectual,  many  cannot  bo 
more  effectual  for  the  purpose.  A  condemnation  upon  one  cause  of  for* 
feitnre  is  an  adjudication  that  the  property  is  in  the  United  States,  and  is 
the  consummation  and  merger  of  the  entire  prosecution.  Under  cumulative 
forfeitures,  however  numerous,  more  cannot  be  done,  than  under  a  single  for- 
feiture, to  ascertain  that  the  claimant's  original  property  is  divested  and 
is  become  the  property  of  the  United  Statea.  In  Locke  v.  United  State*, 
7  Cranch  344,  the  condemnation  was  sustained  upon  one  of  many  connts, 
without  inquiry  as  to  the  sufficiency  of  the  others,  to  which  objeotions  had 
been  made. 

The  rest  of  the  argument  on  behalf  of  the  United  States,  embraced  the 
following  heads  ; 

1.  The  66tb  seotion  of  the  act  of  1799  is  in  force,  and  is  the  only  aol  in 
force,  under  which  individual  pieces  of  goods,  falsely  invoiced,  are  made 
liable  to  forfeiture,  without  reference  to  the  manner  of  making  np  the  entire 
invoice  or  package  containing  them  ;  and  is,  also,  the  only  act  uader  whioh 
the  United  States  can  proceed,  in  a  personal  action,  to  recover  the  value  of 
the  things  forfeited,  or  such  portion  of  them  as  cannot  be  found  and  seised. 

2.  The  fourth  section  of  the  act  of  16S0  is  in  force  for  two  purposes, 
notwithstanding  the  repealing  clause  of  the  14th  seotion  of  the  act  of  18S2. 
1.  Where  an  invoice  is  made  up,  with  intent  to  defraud  the  revenue, 
not  merely  the  pieces  falsely  invoiced,  but  the  whole  invoice  is  forfeited. 
,      ,  2.  Where  a  package,  mentioned  in  the  invoice,  is  made  up  *witb  aa 

■I  evasive  or  fraudulent  intent,  in  respect  to  the  invoice,  the  whole 
pack^e  is  forfeited. 

3.  Under  these  acts,  the  enforcement  of  the  forfeiture  is  not  dependent 
upon  the  manner  in  which  the  goods  may  happen  to  have  been  seized,  or  the 
reasons  for  the  seizure  whioh  may  happen  to  have  been  known,  or  to  have 
been  assigned  at  the  time  of  making  it.  The  filing  of  an  information  by  the 
United  States  is  an  adoption  by  them  of  the  seiznre,  and  refers  the  prosecu- 
tion, not  to  the  seizure,  but  to  the  antecedent  causes  of  forfeiture  alleged  in 
the  information.  Matters  that  involve  the  regularity  or  method  of  the 
seizure  cannot  be  put  in  issue,  even  under  a  plea  in  abatement,  which  would 
he  the  only  appropriate  method  of  raising  the  question  ;  much  less  can 
they  be  pleaded  in  bar,  or  together  with  pleas  in  bar. 

4.  The  power  of  the  United  States  to  enforce  a  forfeiture  incnrred  under 
these  acts,  is  not  dependent  upon  the  acts  or  omissions  of  the  appraisers  and 
other  officers  of  the  customs,  who  are  required  to  ascertain  or  liquidate 
and  receive  the  pecuniary  amount  of  duties  for  which  the  importer  and 
goods  are  liable.  The  two  subjects  of  forfeiture  and  pecuniary  liability  for 
dnties  are,  generally  speaking,  subjects  of  distinot  independent  statutory  pro- 
visions ;  and  different  parts  of  the  statutes  are  to  be  considered  distribu- 
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lively,  with  reference  to  each  respectively.     When  a  forfeitare  has  been 
iooaired  by  reftson  of  a  fraud,  not  even  the  eeoretary  of  the  treasnry  and 
collector  of  the  oastonis  are  authorized  to  remit  or  mitigate  it,  mocb  less  the 
appraisers  and  other  sDhordinate  officers  of  the  collection  of  the  revenne. 

S.  The  7l8t  aeotion  of  the  act  of  1199  having  enacted,  that  io  informa- 
tions, where  any  seizure  shall  be  made  pursuant  to  that  act,  the  burden  of 
proof  shall  lie  upon  the  claimant,  where  probable  cause  for  the  prosecution 
has  been  shown  to  the  court,  the  probable  cause  for  the  prosecution  required 
to  be  shown,  is  referrible  to  evidenue  pertinent  to  the  issues  upon  causes  of 
forfeiture  set  forth  in  the  information,  and  not  merely  to  the  original 
grounds  of  seizure  by  officers  of  the  revenue,  before  information  filed,  as 
contended  for  on  behalf  of  the  plaintiff  in  error. 

*6.  Probable  cause  for  the  prosecution  was  shown  on  the  part  of  r»,^- 
the  United  States — 1,  By  proof  of  the  gross  disproportion  of  the  I- 
cost  stated  in  the  invoices  and  the  actual  market  price  of  the  period  of  the 
pretended  purchases.  2.  By  proof  of  the  insertion  as  to  both  cloths  and 
casimeres,  of  a  pretended  discount  or  allowance  for  measure,  which,  if  not 
fictitious  as  to  both  cloths  and  casimeres,  must  have  been  so  as  to  casimeres, 
3.  By  the  evidence  of  which  the  admissibility  is  involved  in  the  next  point, 
and  under  the  bill  of  exceptions  to  testimony. 

7.  As  a  part  of  the  necessary  circumstantial  evidence  admitted  in  all 
cases  of  frand,  it  was  competent  to  prove  that  all  the  importations  of  this 
claimant,  including  those  before,  as  well  as  those  since,  the  importations  id 
question,  were  attended  with  the  same  circumstances  of  a  pretended  dis- 
count or  deduction  for  measure,  and  that  on  all  of  those  which  have  been 
entered  since  the  commencement  of  the  present  proceedings,  he  has  acquies- 
ced, without  appeal  or  objection,  in  a  liquidation  of  the  duties,  on  the  foot- 
ing of  disallowing  this  deduction,  and  of  a  still  further  addition,  by  the 
appraisements,  to  the  cost  of  prices  stated  in  the  invoices.  This  evidence 
was  competent  for  several  reasons  :  1.  A  comparison  of  the  invoices  with 
those  in  question,  shows  that  the  goods  are  all,  or  nearly  all,  from  the  same 
parties  who  made  out  the  invoices  of  the  goods  in  question,  and  the  pack- 
ages are  marked  so  as  to  indicate  that  they  are  part  of  a  oonnected  seriea 
of  importations.  2.  To  prove  the  fictitious  character  of  the  series  of  im- 
portations of  which  these  were  a  part.  3.  To  disprove  the  possibility  of 
their  having  been  a  casual  or  fortuitouB  discount  or  allowance,  in  the  par- 
ticular case  in  question,  and  to  indicate  the  intent  of  the  parties  on  both 
sides  of  the  water,  to  make  out  the  invoices  fictitiously  and  evasively,  in 
respect  to  the  revenue.  4.  To  prove  a  systematic  combination  for  this  pur- 
pose, between  the  foreign  exporter  or  party  making  out  the  invoices,  and 
the  importer  who  entered  the  goods  upon  them.  *6.  To  disprove  r,-.,. 
the  reality  of  the  discount  by  the  aoquiescenoe  of  the  plaintiff  in  l- 
error  in  its  rejection  in  subsequent  cases, 

Stobt,  Justice,  delivered  the  opinion  of  the  court. — This  is  a  writ  of 
error  from  the  judgment  of  the  circuit  court  of  the  district  of  Maryland, 
affirming,  pro  formd,  a  judgment  of  the  district  court  of  the  same  district. 
The  original  suit  was  a  libel  of  information,  in  rem,  upon  a  seizure  upon 
land,  in  the  said  district,  of  twenty  pieces  of  cloths  imported  into  the  United 
States,  and  alleged  to  be  forfeited.     The  libel  contained  a  number  of  oountH  ; 


S51  SUPREME  COURT  (Jan'y 

Wood  V.  Onlted  Stataa. 
but  that  alone  wbiob  U  Deccaaarj  to  be  here  stated,  is  the  ooant  founded 
upon  the  66tb  section  of  the  reventie  collection  aot  of  1709,  ch.  128,  which 
declares,  "  that  if  any  goods,  wares  or  merchandise,  of  which  entry  shall 
have  been  made  in  tbe  office  of  a  collector,  shall  not  be  invoiced  according 
to  the  actual  cost  thereof  at  the  place  of  exportation,  with  design  to  evade 
the  dnties  thereupon,  or  any  part  thereof,  all  auoh  goods,  wares  and  mer- 
chandise, or  the  value  thereof,  to  be  recovered  of  the  peTBon  making  the 
entry,  shall  be  forfeited."  The  count  stated,  that  the  goods  in  controversy 
were  not  invoiced  according  to  the  actual  coBt  thereof  at  the  place  of  ex- 
portation, with  design  to  evade  the  duties.  Various  pleas  were  pnt  in,  to 
some  of  which  there  were  demurrers,  and  upon  others  issue  was  joined,  upon 
which  a  trial  was  bad  by  a  jury  ;  tbe  jury  found  a  verdict  for  the  United 
States.  The  claimant  (as  well  as  the  United  States)  prayed  certain  instruc- 
tions to  the  jury,  which  were  refused,  and  the  court  gave  certain  instf actions 
to  which  the  claimant  excepted  ;  and  the  cause  came  before  the  circuit 
court  upon  tbe  bill  of  eiceptions,  filed  by  the  claimant,  as  well  to  the  re- 
fusal as  to  the  instructions  of  the  court. 

At  the  trial,  it  appeared,  that  the  goods  in  question  had  been  originally 
imported  into  tbe  port  of  New  York,  and  were  there  duly  entered  and 
landed,  and  tbe  duties  paid  upon  the  invoices  produced  by  the  claimant  at 
the  cuatom-honse.  They  were  afterwards  transmitted  to  Baltimore,  and 
there  seized  in  the  stores  of  certain  persons  having  the  cnstody  thereof  for 
the  claimant,  under  a  search-warrant  of  a  magistrate,  procured  for  that  pur- 
pose. The  validity  of  the  original  seizure  is  contested  in  some  of  the  plead- 
ings ;  and  *thiB  secma  to  have  been  insisted  upon  before  tbe  jury,  as 
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one  of  the  grounds  of  defence. 


At  the  trial,  to  establish  the  fraud  in  the  invoices,  besides  other  evidence, 
the  couusel  for  the  United  States  offered  in  evidence  sundry  other  invoices 
of  cloths  and  caeimeres,  twenty-nine  in  number,  imported  into  the  port  of 
New  York  by  tbe  complainant,  or  consigned  to  him,  for  the  purpose 
of  showing  the  frandnlent  intention  of  the  claimant  in  those  importations, 
as  well  as  in  the  present.  An  objection  was  taken  to  tbe  admissibility  of 
this  evidence,  which  was  overruled  by  the  oonrt ;  and  the  evidence  was  ad* 
mitted  ;  and  this  constitutes  one  of  tbe  exceptions  in  tbe  cause. 

The  district  judge,  after  the  whole  evidence  was  gone  through,  gave  the 
following  instructions  to  the  jury,  which  involve  the  whole  merits  of  the 
controversy  : 

1.  That  the  issaes  formed,  and  which  the  jury  are  sworn  to  try,  involve 
no  question  except  upon  the  causes  of  forfeiture  alleged  in  tbe  information 
and  traversed,  and  therefore,  no  question  relating  to  the  mere  seisure  of  the 
goods  is  in  issue,  or  material,  under  the  pleadings  in  this  cause. 

2.  If  the  jury  shall  find  from  the  evidence  in  the  cause,  that  the  invoices 
of  the  goods  in  question  were  made  up,  with  inteut,  by  a  false  valuation,  to 
evade  or  defraud  the  revenue,  the  plaintiffs  are  entitled  to  recover,  although 
the  jury  should  also  find  from  the  evidence,  that  the  said  goods  have  been 
passed  through  tbe  custom-house  at  New  York,  by  the  collector  thereof,  and 
the  duties  calculated  by  him  on  said  invoices  shall  have  been  paid  or  secured 
to  be  paid,  and  tbe  said  goods  delivered  by  said  collector  to  the  importer. 

3.  That  there  has  been  shown  on  the  part  of  the  United  States,  probsbls 
cause  for  the  present  prosecution,  under  the  third  count,  and  the  sixth. 
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seveatli,  eighth  and  ninth  oonnta  in  the  information,  and  that  the  harden  of 
proof  lies,  under  the  71st  seotion  of  the  act  of  the  2d  of  March  1799,  upon 
Thomas  Wood,  Jr.,  the  claimant,  and  that  it  is  incumbent  upon  him  to  prove 
to  the  jorj,  that  the  charges  in  the  said  five  counts  are  nntrae ;  that  is,  to 
prove  that  the  goods  in  question  vere  invoiced  according  to  their  actual 
cost  at  the  port  of  exportation,  and  that  the  invoioes  and  packages  ven  not 
made  up,  with  intent  to  evade  or  defraud  the  revenue. 

•4.  That  the  burden  of  proof  being  upon  the  said  Thomas  Wood,  r*oBft 
Jr.,  under  the  7lst  section  of  the  act  of  1799,  and  the  15th  section  '- 
of  the  act  of  the  lith  of  July  1832,  it  is  incumbent  npon  him,  to  prove  to 
the  jury,  the  actual  cost  of  the  twenty-two  pieces  of  cloth  in  the  invoioes 
and  entries  stated  to  have  been  purchased  by  him,  and  that  the  value  of 
the  goods,  at  the  times  or  dates  of  the  seizure,  or  any  other  subsequent 
times,  are  not  material,  except  so  far  as  they  may  assist  or  tend  to  enable 
the  jury  to  ascertain  the  prices  at  the  respective  periods  of  purchase  or 
shipment. 

fi.  That  the  hnrden  of  proof  being  upon  the  claimant,  to  prove  that  the 
invoices  were  not  made  up,  with  intent  to  defraud  the  revenue,  it  is  not 
sqfilcieut  for  him  to  rely  upon  the  invoioes  themselves  merely,  as  proving 
their  own  truth  and  fairness. 

In  respeot  to  the  point  made  at  the  bar,  as  to  the  validity  of  the  original 
seizure,  or  of  the  causes  thereof,  we  are  of  opinion,  that  the  first  instruction 
of  the  district  judge  was  entirely  correct.  It  is  of  no  consequence  what- 
soever, what  were  the  original  grounds  of  the  seizure,  whether  they  were 
well-founded  or  not,  if,  in  point  of  fact,  the  goods  are  by  law  subjected  to 
forfeiture  ;  for  the  United  States  are  not  bound  down,  by  the  acts  of  the 
seizors,  to  the  causes  which  influenced  them  in  making  the  seiznre,  nor  by 
any  irregularity  on  their  part  in  conducting  it,  if,  in  point  of  fact,  the  seiz- 
ure can  now  be  maintained,  -  as  founded  upon  an  actual  forfeiture  thereof, 
at  the  time  of  the  seizure,  and  therefore,  it  was  rightly  held  by  the  judge, 
that  no  question  arose  upon  the  issues  which  the  jury  were  to  try,  except 
upon  the  causes  of  forfeiture  alleged  in  the  information.  The  remarks  just 
made  constitute  an  answer  to  the  argument  upon  the  demurrers  to  the 
two  first  pleas  of  the  claimant;  for,  as  has  been  already  suggested,  if  a  seisure 
has  been  actually  made,  and  is  a  continuing  seizure,  it  is  no  bar  to  pro- 
ceedings thereon,  that  the  cause  of  forfeiture  relied  on  is  not  the  same 
npon  which  the  seizure  was  originally  made.  It  is  sufficient  for  the  United 
States,  that  it  adopts  the  seizure  and  now  proceeds  for  a  good  cause  of  for- 
feiture, although  utterly  unknown  to  the  original  seizors. 

Passing  from  this,  the  next  point  presented  for  consideration  is,  whether 


there  was  an  error  in  the  admission  of  the  evidence  of  ''fraud,  deduot- 
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ble  from  the  other  invoices  offered  iu  the  case.  We  are  of  opinion, 
that  there  was  dodo.  The  qnestion  was  one  of  fraudulent  intent  or  not ; 
and  upon  questions  of  that  sort,  where  the  intent  of  the  party  is  matter  in 
issue,  it  has  always  been  deemed  allowable,  as  well  in  criminal  as  in  civil 
oases,  to  introduce  evidence  of  other  acts  and  doings  of  the  party,  of  a 
kindred  character,  in  order  to  illustrate  or  establish  his  intent  or  motive  in 
the  particular  act  directly  in  judgment.  Indeed,  in  no  other  way  would  it 
be  practicable,  in  many  cases,  to  esUblish  such  intent  or  motive,  for  the 
single  act,  takeo  by  itself,  may  not  be  decisive  either  way;  but  when  taken 

229 


Jao  8UPRKME  COURT  [3$n'j 

Wood  T.  Uniled  StatM. 
in  oonneotion  with  otiiers  of  the  like  character  and  nature,  the  intent  sod 
motive  may  be  demonstrated  almost  with  a  conchisiye  certainty.  The  trea- 
tises on  evidence  by  Mr.  Philips  and  Mr.  Starkie  contain  many  illustrations 
to  this  eflfeot  See  Stark.  Evid.,  vol.  1,  p.  64  ;  vol,  2,  p.  220-1  (2d.  LoDd. 
edit,  1888)  ;  Phil.  Evid.,  by  Cowen,  vol,  1,  oh.  1,  |  7,  p.  179-80  ;  vol.  2,  p. 
432,  note  333  ;  p.  465,  note  352  (edit.  1839). 

They  constitute  ezceptions  to  the  general  role,  ezclnding  evidence  not 
directly  comprehended  within  the  issne  ;  or  rather,  perhaps,  it  may  with 
more  certainly  be  said,  the  exception  ia  necessarily  embodied  io  tJie  very 
sabstanco  of  the  rule  ;  for  whatever  does  legally  conduce  to  establish  the 
points  in  issue,  is  necessarily  embraced  in  it,  and  therefore,  a  proper  subject 
of  proof,  whether  it  be  direct  or  only  presumptive.  Tbis  doctrine  was  held 
in  a  most  solemn  manner  in  the  case  of  the  J^nff  v.  Wylie,  4  Bos.  &  PuL  92, 
where  upon  an  indictment  for  disposing  and  putting  away  a  forged  bank- 
note, knowing  it  to  be  forged,  evidence  was  admitted  of  other  forged 
notes  having  been  uttered  by  the  prisoner,  in  order  to  prove  his  knowledge 
of  the  forgery.  The  same  doctrine  has  been  held  iu  cases  of  the  utter- 
ing of  bad  money  and  spurious  notes;  and  also  in  cases  of  conspiracy.  The 
same  doctrine  was  affirmed  and  acted  upon  by  this  coart,  in  the  case  of  the 
the  United  Statea  V .  Wood,  14  Pet.  430,  in  the  case  of  a  prosecution  for 
perjury. 

Cases  of  fraud  present  a  atill  more  stringent  necessity  for  the  applioa- 
tion  of  the  same  principle  ;  for  fraud,  being  essentially  a  matter  of  motive 
and  intention,  ia  often  deducible  only  from  a  great  variety  of  circumstances, 
•9Ri1  °<> '^'^^  <^^  ^')>*^I^  i^ '^^B^'^'^^'y '^l^*^'^'^^  i  b>"-  ^"  combined  together 
-I  may  become  almoxt  irresistible  as  to  the  true  natore  and  character  of 
the  transaction  in  controversy.  The  case  of  Irving  v.  MoUy,  7  Bing.  543, 
turned  upon  tbis  very  point.  There,  the  action  was  trover,  to  recover  back 
goods  which  had  been  purchased  by  an  agent  for  his  principal,  by  means  of 
a  fraud.  In  order  to  establish  the  plaintiff's  case,  it  became  necessary  to 
show,  that  other  parohases  had  been  made  by  the  same  agent,  for  the  same 
principal,  under  circumstances  strongly  presumptive  of  a  like  fraud.  Ko 
doubt  was  entertained  by  the  court,  of  the  admissibility  of  the  evidence  ; 
and  the  main  point  urged  at  the  bar  was,  that  the  agent  should  himself  have 
been  called  to  establish  the  purchases,  but  this  objection  was  overmled,  and 
the  jury,  having  found  a  verdict  for  the  plaintiff,  the  court  gave  judgment 
in  his  favor. 

Indeed,  it  is  admitted  by  the  counsel  for  the  plaintiff  in  error,  in  the 
case  before  ns,  that  it  is  a  general  principle  of  law,  that  whenever  a  fraud- 
ulent intention  ia  to  be  established,  collateral  facts  tending  to  show  such 
intention  are  admissible  proof.  But  the  objections  taken  are,  first,  tbat 
when  the  proof  was  offered,  no  suitable  foundation  bad  been  laid  for  its 
admission,  and  that  the  cause  was  launched  with  this  proof;  and  secondly, 
tbat  the  proof  related  to  importations  after,  as  well  a,i  before,  the  particular 
importation  in  question.  We  do  not  think  either  of  these  objections  main-  • 
tainable.  The  fraud  being  to  be  made  out  in  evidence,  the  order  in  which 
the  proof  should  be  brought  to  establish  it,  was  rather  a  matter  iu  the  dis- 
cretion of  the  court,  than  of  strict  right  in  the  parties.  It  is  impossible  to 
lay  down  any  universal  rule  upon  such  a  subject.  Much  must  depend  upon 
the  posture  and  circDmstances  of  the  piirticular  case  ;  and  at  all  events,  if 
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tbe  proof  be  pertinent  and  competent,  the  sdmiBsion  of  it  cannot  be  matter 
of  error.  The  other  objection  baa  as  little  foandation  ;  for  fraud  in  tbe  Brat 
importation  may  be  as  fairly  dedncible  from  other  sabBcqnent  fraudnlent 
importations  by  the  same  party,  as  fraud  would  be,  in  tbe  last  importation, 
from  prior  frandulent  importations.  In  each  case,  the  quo  animo  is  in  ques- 
tion, and  the  presumption  of  fraudulent  intention  may  equally  arise  and 
equally  prevail.  ' 

The  second  instruction  of  the  conrt  is,  in  effect,  that  if  the  invoices  of 
tbe  goods  now  in  question  were  fraudulently  made,  'by  a  false  valna-  r  »„ao 
tion,  to  evade  or  defraud  the  revenue,  the  fact  that  they  bad  been  '■ 
entered,  and  the  duties  paid  or  secured,  at  the  custom-house  at  New  York, 
upOD  those  invoices,  was  no  bar  to  the  present  information.  This  instruo- 
tioD  was  oertainly  correct,  if  the  66tb  section  of  the  revenue  collection  aot 
of  1799,  ch.  128,  now  remains  in  full  force  and  unrepealed  ;  for  it  can  never 
be  permitted,  that  a  party,  who  perpetrates  a  fraud  upon  tbe  custom-house, 
and  thereby  enters  bis  goods  upon  false  invoices  and  false  valuations,  and 
gets  a  regular  delivery  thereof  upon  the  mere  payment  of  such  duties  aa 
such  false  invoices  and  false  valuations  require,  can  avail  himself  of  that  very 
fraud,  to  defeat  the  purposes  of  justioe.  It  is  but  an  aggravation  of  his  gnilt, 
that  he  has  praotised  imposition  upon  tbe  public  officers,  as  well  asperpetrati-d 
such  a  deliberate  fraud.  The  language  of  the  e6th  section  completely 
covers  suoh  a  case.  It  suppoaeB  an  entry  at  the  castom-house,  upon  false 
invoices,  with  intent  to  evade  the  payment  of  tbe  proper  duties,  and  tbe 
forfeiture  attaches,  immediately  upon  such  an  entry  upon  such  invoices, 
with  such  intent.  The  suocess  of  the  fraud  in  evading  the  vigilance  of  the 
public  officers,  so  that  it  ia  not  discovered,  until  after  tbe  goods  have  passed 
from  their  custody,  does  not  purge  away  tbe  forfeiture  ;  although  it  may 
render  the  detection  of  the  offence  more  difficult  and  more  uncertain.  The 
whole  argument  turns  upon  this,  that  if  tbe  custom-house  officers  have  not 
pursued  the  steps  authorised  by  law  to  be  pnrsned  by  them,  by  directing  an 
appraisement  of  tbe  goods,  in  cases  where  they  have  a  suspicion  of  illegality 
or  fraud,  or  no  invoices  arc  produced,  but  their  suHpicions  are  lulled  to  rest, 
the  goods  are  untainted  by  the  forfeiture,  tbe  moment  they  pass  from  the 
custom-house.  We  cannot  admit  that  such  an  interpretation  of  the  object* 
or  language  of  the  0flth  section  is  either  sound  or  satisfactory.  The  same 
reasoning  governs  tbe  ruling  of  Uie  court  apon  tbe  demurrer  to  the  third 
plea. 

The  question  then  arises,  whether  the  66th  section  of  tbe  act  of  1799, 
ch.  138,  has  been  repealed,  or  whether  it  remains  in  fnll  force.  That  it  has 
not  been,  expressly  or  by  direct  terms,  repealed,  is  admitted  ;  and  the  ques- 
tion resolves  itself  into  the  more  narrow  inquiry,  whether  it  has  been  repealed 
by  necessary  implieation.  We  say,  by  necessary  implication  ;  for  it  is  not 
sufficient  *t0  establish,  that  subsequent  laws  cover  some  or  even  all  r«„.„ 
of  the  oases  provided  for  by  it ;  for  they  may  be  merely  affirmative,  *■ 
or  cumulative  or  auxiliary.  But  there  must  he  a  positive  repugnancy 
between  the  provisions  of  the  new  law,  and  those  of  tbe  old  ;  and  eves  then, 
the  old  law  is  repealed  by  implication,  only  pro  tanto,  to  the  extent  of  the 
repugnancy.  And  it  may  be  added,  that  in  the  interpretation  of  all  laws 
for  the  collection  of  revenue,  whose  provisions  are  often  very  complicated 
and  numerous,  to  guard  against  frauds  by  importers,  it  wonld  be  a  strong 
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grovQ^  to  assert  tbst  the  main  provisions  of  any  auoh  laws,  aednlonsly  iotro- 
daoed  to  meet  the  case  of  a  palpable  fraud,  should  be  deemed  repealed, 
merely  beuanae,  in  subsequent  laws,  other  powers  and  authorities  are  given 
to  the  oustom-honse  officers,  and  other  modes  of  proceeding  are  allowed  to 
be  had  by  them,  before  the  goods  have  passed  from  their  custody,  in  order 
to  ascertain  whether  there  has  been  any  fraud  attempted  upon  the  govern- 
ment. The  more  natural,  if  not  the  necessary,  inference  in  all  such  cases,  is 
that  the  legislature  intend  tbe  new  laws  to  be  aaiiliary  to,  and  in  aid  of 
the  purposes  of,  the  old  law,  even  when  some  of  the  oases  provided  for  may 
equally  bo  within  the  reach  of  each.  There,  certainly,  under  such  circum- 
stances, ought  to  be  a  manifest  and  total  repugnancy  in  the  provisions,  to 
lea4  to  the  conclusion  that  the  latter  laws  abrogated,  and  were  designed  to 
abrogate  the  former. 

Down  to  the  act  of  the  28th  of  May  1830,  ob.  147,  it  does  not  appear 
to  ns,  that  any  act  of  congress  whatsoever  has  been  cited  at  the  argu. 
mcnt,  which  can,  upon  a  reasonable  construction,  be  deemed  to  repeal  the 
apth  section  of  the  act  of  179fl.  The  act  of  1830,  in  the  fourth  section, 
provides,  that  the  collectors  of  the  oustoms  shall  cause  at  least  one  package 
out  of  every  invoice,  and  one  package  at  least  out  of  every  twenty  pack- 
ages of  each  invoioe,  and  a  greater  nnmber,  should  he  deem  it  necessary, 
of  goods  imported,  to  be  opened  and  examined  ;  "  and  if  the  same  be  not 
found  to  correspond  with  the  invoice,  or  to  be  falsely  charged  in  snoh 
invoioe,  the  colleolor  shall  order,  forthwith,  all  the  goods  contained  in  the 
same  entry  to  be  inspected  ;  and  if  sucb  goods  be  subject  to  an  ad  valorem 
duty,  the  same  shall  be  appraised ;  and  if  any  package  shall  be  found  to 
contain  any  article  not  described  in  the  invoice,  or  if  such  package  or 
^  ,  invoice  be  made  up,  'with  intent,,  by  a  false  valuation  or  extension, 
-I  or  otherwise,  to  evade  or  defraud  tbe  revenue,  the  same  shall  be  for- 
feited." The  section  then  proceeds  to  repeal  the  L3th  section  of  the  act  of 
the  1st  of  March  1623,  ch.  149,  without  saying  one  word  as  to  any  repeal 
of  any  section  of  the  act  of  1799,  ch.  128.  Vow,  if  here  the  rule  be  prop- 
erly applicable,  that  "  expreasio  uniua  eat  exclusio  o^ferius,"  tbe  presump- 
tion of  any  repeal  by  implication  of  the  08th  section  of  tbe  act  of  1799, 
would  seem  to  be  completely  repelled. 

Besides,  the  fourth  section  of  the  act  of  1830  is  not  pointed  at  the 
same  class  of  cases  as  the  66th  section  of  the  act  of  1799.  It  obviously 
and  naturally,  in  its  whole  provisions,  applies  solely  to  cases  where  the  pack- 
ages have  been  opened  and  examined  by  order  of  the  collector,  and  upon 
such  examination,  if  any  article  is  found,  not  contained  in  the  invoice,  or 
the  package  or  invoioe  is  found  to  be  made  up,  with  an  intent,  by  a  false 
vnluatioD,  or  extension,  or  otherwise,  to  evade  or  defraud  tbe  revenue,  and 
then  the  same  are  declared  to  be  forfeited.  It  woald  be  a  strong  doctrine, 
to  affirm,  that  where  oo  such  examination  or  detection  had  taken  place  at  the 
custom-house,  but  the  same  had  passed  from  the  pnblio  custody,  unopened, 
the  forfeiture  under  this  provision  did  apply,  or  was  designed  to  apply. 
The  1 4th  section  of  the  act  of  the  14th  of  July  1832,  ch.  224,  has,  in  some  meas- 
ure, qualified  and  mitigated  the  effect  of  the  4tb  section  of  the  act  of 
1B30,  ^y  providing,  that  whenever,  upon  opening  and  examination  of  any 
pacbige  or  packages  of  imported  goods,  composed  wholly  or  in  part  of  wool 
or  cotton  (under  which  predicament  tbe  present  goods  fall),  tbe  goods 
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shall  be  found  not  to  oorreepond  with  the  entry  thereof  attheoustom-honBe, 
and  if  any  package  shall  be  found  to  contain  any  article  not  entered,  such 
article  shall  he  forfeited  ;  or  if  the  packages  shall  be  made  up,  with  intent 
to  evade  or  defrand  the  revenue,  the  package  shall  be  forfeited ;  and  so 
mnoh  of  the  4th  section  of  the  act  of  1830,  as  prescribee  a  forfeiture  of 
goods  found  not  to  correspond  with  the  invoice  thereof,  is  thereby  expressly 
repealed. 

In  truth,  however,  there  is  not  the  slightest  repugnancy  between  these 
aeotionaof  the  act  of  1330  and  1832,  and  the  66tb  section  of  the  act  of  1790. 
The  former  apply  only  to  oases  where  there  has  been  an  opening  and  exam- 
ination of  the  packages  imported,  before  they  have  passed  from  the  custody 
of  the  *cuBtom-house  ;  and  in  the  course  of  such  mamination,  the  . 


fraudulent  intent  in  the  making  up  of  the  package  or  invoice   has 
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been  detected  ;  and,  thereupon,  it  declares  the  same  to  be  forfeited.  Now, 
the  66th  section  of  the  act  of  1799,  may  cover  the  same  oases,  but  the  for- 
feiture is  the  same  ;  and  therefore,  the  provisions,  in  such  a  case,  may  well 
be  deemed  merely  cumulative  and  auxiliary  to  each  other.  But  the  66tb 
section  is  not  confined  to  such  cases.  On  the  contrary,  it  covers  all  oases 
where  the  goods  have  been  entered,  and  have  passed  from  the  custom- 
house, without  any  examination  or  detection  of  the  false  invoices.  It  is, 
therefore,  much  more  broad  in  its  reach.  To  enforce  a  forfeiture,  under  the 
sections  of  the  acts  of  1830  and  183'J,  it  would  be  necessary  to  allege,  in 
the  information  or  libel,  all  the  special  circumstances  of  the  examination  and 
detection  of  the  fraud,  under  the  authority  of  the  collector;  for  they  consti- 
tute a  part  of  the  re»  ffestts,  to  which  the  forfeiture  is  attached.  But  under 
the  66tb  section  no  such  allegations  would  be  Decessary  or  proper,  as  the 
forfeiture  immediately  attaches  to  every  entry  of  goods  falsely  and  fraud- 
ulently invoiced,  without  any  reference  whatever  to  the  mode,  or  the 
circumstances  under  or  by  which,  it  is  ascertained. 

Besides,  the  66th  section  not  only  provides  for  a  forfeiture  of  the  goods, 
bat  in  the  alternative,  for  a  forfeiture  of  the  value  thereof,  to  be  recovered 
of  the  person  making  the  false  entry.  No  such  provision  exists  in  the  acts 
of  1830  or  1 832.  It  is  impossible,  therefore,  successfully  to  contend,  that  the 
66th  section  is  repealed  in  loto,  since  no  subsequent  act  covers  all  the  cases 
provided  for  by  it.  It  is,  indeed,  not  a  little  singular,  that  the  argument, 
that  it  is  repealed  by  implication,  must  found  itself  upon  the  very  ground 
that  the  present  case  is  not  covered  by  the  other  acts.  It  roust,  in  effect, 
assert,  that  the  repeal  ought  to  be  implied,  in  all  cases  where  the  goods 
have  passed  from  the  custom-house,  without  detection  of  the  fraud,  simply 
because,  if  they  had  been  examined,  and  the  fraud  detected  there,  they 
might,  in  that  case,  and  in  that  case  only,  have  been  subjected  to  forfeiture, 
which  would  at  most  only  establish  a  repeal  pro  tarUo.  In  our  opinion, 
there  is  no  just  foundation  for  the  argument,  under  any  aspect.  The  pro- 
vision in  the  66th  section  is  intended  to  suppress  frauds  upon  the  revenue  ; 
the  other  acts  are  designed  *to  be  auxiliary  to  the  same  important  r^„.^ 
purpose  ;  there  is  no  repugnancy  between  the  provisions;  and  to  con-  '■ 
stroe  the  latter  as  repealing  the  formc-r,  would  be  to  oonslrue  provisions  to 
aid  in  the  detection  of  fraud,  in  such  a  manner  as  to  promote  fraud,  by  cut- 
ting down  provisions  of  a  far  more  general  and  important  character,  and 
essential  to  the  security  of  the  revenue.     It  seems  to  us,  that  no  court  of 
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jaatice  is  &t  liberty  to  adopt  such  a  mode  of  interpretation  of  tbe  rerenne 
laws,  nnlees  driven  to  it  by  a  stem  and  irreeietible  DeceHHity. 

This  reasoDing  migbt  be  expanded  by  a  more  minnte  conipariaon  of  the 
various  acts  of  congress  with  each  other,  and  of  the  particular  language 
used  in  each  with  reference  to  this  snbject.  But  in  our  judgment,  it  is 
vbolly  unnecessary,  because,  after  all,  the  whole  <]aestion  moat  rest  apon 
the  broad  grounds  already  stated.  We  think  the  second  instruction  given 
by  the  district  judge  entirely  correct. 

The  three  remaining  instructions  turn  upon  the  point,  whether,  under 
the  circumstances,  the  onutprobandi  as  to  the  facta  stated  in  those  instruc' 
tions,  was  upon  the  claimant.  Upon  tbia  we  do  not  entertain  the  sligbteat 
doubt.  The  7lst  section  of  the  act  of  1799  declares,  that,"in  actiona,  auita 
or  informations  to  be  brought,  where  any  seizure  shall  be  made  pursuant  to 
this  act,  if  the  property  be  claimed  by  any  person,  in  every  such  case,  the 
onus  probandi  shall  lie  upon  auoh  claimant  ■"  and  it  is  afterwards  added, 
"but  the  onus  probandi  shall  lie  on  the  claimant,  only  where  probable  cause 
is  shown  for  the  prosecution,  to  bo  judgod  of  by  the  court  before  whom  the 
prosecution  is  had."  Probable  cause  must,  in  tbis  connection,  mean  reason- 
able ground  of  presumption,  that  the  charge  is,  or  may  be,  well  founded  ; 
and  we  think,  in  this  case,  that  there  was  abundance  of  proof,  not  only  to 
justify  Bucb  a  reasonable  presumption,  but  to  give  it  solid  weight ;  and  in 
the  absence  of  all  countervailing  evidence,  which  was  completely  within  the 
reaoh  of  the  claimant,  if  the  invoices  were  bond  fide,  to  give  it  a  force  dif- 
ficult to  be  resisted.  Upon  the  whole,  our  opinion  ia,  that  there  is  uo  error 
in  the  judgment  of  tbe  cirouit  court,  affirming  the  judgment  of  the  district 
court,  and  therefore,  it  will  be  affirmed  by  this  court. 

Judgment  affirmed. 

*367]  '^Mbrrtf  Mabtih  and  others,  FJaintiSs  in  error,  v.  The  Leeaee  of 
William  C.  Waddkll,  Defendant  in  error. 

State  rights  in  tide-watera. — Royal  grants. — Hightt  of  fishery. 
Oyster  beds. 

Kjsctment  for  odb  handred  Kcrea  of  Uad,  coTored  irkh  irater,  Id  BariUn  )»;,  in  tfae  township 
of  Perth  Amboj,  in  the  state  of  New  Jersej ;  the  land  claimed  lay  beneath  the  navigible 
waten  of  the  Raritan  river  and  baj,  where  tbe  tide  ebbs  and  flaws  ;  and  the  principal  right 
in  diapute  wag  the  prapertj  In  the  ojiter  Gsheriea,  in  the  public  riven  and  buja  of  Saat  New 
Jeraej.  The  claim  was  made  under  the  cbartera  of  Charles  II.  to  hia  brother  the  Duke  of  York, 
in  lflS4  and  1S74,  fur  tbe  purpose  of  enabling  him  to  plant  a  cu Ion j  on  Ibe  continent  of 
Amerioa  ;  tbe  land  iu  contrOTersj  was  within  the  boundariaa  of  the  cha  rtere,  and  in  the  territorr 
which  now  forms  the  state  of  New  Jersey ;  the  territory  in  the  grant,  bj  suoceedinf;  can- 
vejaoces.  became  rested  in  the  proprietors  of  East  Jersej,  who  conveyed  tbe  premises  in 
oontTOTera;  lo  the  defendant  in  error.  Tbe  proprietors,  by  tbe  terma  of  the  grant  to  them, 
were  arlginallj  invested  with  all  tbe  rigbta  of  gorernment  and  property  which  were  coateired 
on  tbe  Duke  of  Tork  ;  afterwards,  in  1702,  the  proprietora  surrendered  to  the  crown  sll  the 
powers  of  government,  retaining  their  rights  of  private  property.  Tbe  defendant  In  error 
claimed  the  eiiiluaive  right  to  take  oyslers  in  the  piucc  granted  to  bim,  by  lirtae  of  his  title 
tinder  the  proprietors  ;  the  plnintilTs  in  error,  us  [he  grantees  of  the  state  of  New  Jersey,  ander 
a  taw  of  that  state,  passed  la  ISZ4,  and  a  supplement  thereto,  claimed  the  eiclusive  right  to 
take  ousters  in  tbe  same  place.  The  pdnt  in  diapuie  between  the  parties  depended  npoo  the 
oonatniclioa  and  legal  effect  of  the  letters-patent  to  tbe  Duke  of  Tork,  and  of  the  deed  of 
■utreuder  aubecquently  made  by  tbe  proprietors. 
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The  right  of  Ihe  klog  of  Oreat  Bi'itaia  to  mnke  thia  gram  to  the  Duke  of  Tork,  with  all  of  lu 
preroKatiTM  and  powera  of  goreraraent,  cannot  at  thIa  dav  be  queationed. 

The  Eaglieh  posicBsioDS  in  America  were  not  clafmed  bj  rtghtof  conqcst,  bnt  bjr  right  of  dincoT- 
erf;  according  to  the  principUa  of  intornational  law,  aa  then  underalood  b;  the  cWillied 
powers  of  Enrape,  the  Indian  tribes  in  the  new  world  were  regarded  aa  mere  lemporarj  gccu- 
panta  of  the  soil ;  and  the  abaolute  rights  of  property  and  dominion  were  held  to  belong  to 
the  Bnropean  natioDii  b;  whicb  any  portion  of  the  countrj  was  flrat  discorered. 

The  grant  to  the  Duke  of  York  waa  not  of  lands  won  by  the  sword,  nor  were  tba  gOTemment 
and  lawa  he  was  authorized  to  eatabliah  intended  for  a  conquered  people. 

The  ooanUj  graiil«d  bj  King  Charles  IL  to  the  Duka  ol  Tork,  was  held  b;  the  king  in  his  pablio 
and  r^al  character,  u  the  representative  of  the  nation;  and  in  trust  for  them.  The  discov- 
eries made  bj  persons  acting  under  the  authority  of  the  goTemment,  were  for  the  benefit  of 
(he  nation ;  and  the  crown,  according  to  the  principles  of  the  British  conitilnllon,  was  the 
proper  organ  to  dispoae  of  the  public  domain.     Johnaon  c  Uclntoah,  8  Wheat.  09(1,  cited. 

When  the  revolution  took  place,  the  people  of  each  state  became  themaelvea  sovereign  ;  tud  ia 
that  character,  held  the  absolute  right  to  all  their  nsvigable  waters,  and  the  soil  under  them, 
for  their  own  common  use,  subject  only  to  the  rights  aince  surrendered  by  the  constitution  to 
the  general  government.'  A  grant,  therefore,  made  "by  their  authority,  maat  be  tried  r»_„~ 
and  determined  by  diEFercnt  principles  from  ttioae  wiiich  apply  (o  grants  at  the  British  ^ 
orown,  where  the  title  ia  held  by  a  single  individual,  in  trust  for  the  whole  nation. 

The  dominion  and  property  in  navigable  waters,  and  the  lands  under  them,  being  held  by  the 
king,  as  a  publio  trust,  the  grmnt  to  an  individual  of  an  eicluatve  fishery  in  any  portion  of  it 
ia  ao  mnoh  taken  from  the  common  fund  intrusted  lo  hia  care  for  the  common  benefit.  In 
tneh  cases,  whatever  does  not  pass  by  the  grant,  remains  in  the  crown  for  the  benefit  and 
advantage  of  the  whole  community ;  grants  of  that  description  are,  therefore,  oonslrued 
strictly ;  and  it  will  not  be  presumed,  that  the  king  intended  to  part  from  an;  portion  of  the 
public  domain,  nnlets  clear  and  special  words  are  used  to  denote  it. 

The  rivers,  bays  and  arms  of  the  aea,  and  all  the  prerogative  rights  within  the  llmita  ot  tha 
eharter  of  King  Charles,  undoobtedly,  paaaed  to  the  Duke  of  Tork,  and  were  Intended  to  pasa, 
except  those  saved  in  the  letters-patent. 

The  questions  npon  thia  charter  are  very  different ;  it  is  not  a  deed  conveying  private  property, 
to  be  interpreted  by  the  rules  applicable  to  cases  of  that  description ;  it  was  an  inatrument 
npon  which  was  to  be  fonnded  the  inslltnlions  of  a  great  political  community;  and  in  that 
light,  It  abould  be  regarded  tnd  construed. 

The  object  in  view  of  the  lettera-pstent  appears  on  the  face  of  tbem;  they  were  made  for  the 
pnrpoae  of  enabling  the  Duke  ot  Tork  to  establish  a  colony  opon  the  nawly-discoverei)  conti- 
nent, to  be  governed,  aa  nearly  aa  circumstances  wonlJ  permit,  socording  to  the  Inirs  and 
usages  of  England ;  and  in  which  the  duke,  his  heirs  and  assigns,  were  to  stand  in  the  place 
of  the  king,  end  administer  the  government  according  to  the  principles  ot  the  British  constila- 
tiaa  ;  and  the  people  who  were  to  plant  this  colony,  and  l«  form  this  political  body  over  which 
he  was  to  rule,  were  subjects  of  Qreat  Britain,  accnstomed  to  be  governed  according  to  iia 
naagea  and  laws. 

The  land  ander  the  navigable  waters,  within  the  limits  of  the  charter,  passed  to  the  grantee,  as 
one  of  the  royalties  incident  to  the  powers  ot  government,  and  were  to  be  held  by  him,  in 
the  same  manner,  and  for  the  some  purpoaes,  that  the  navigable  waters  of  England  and 
the  toil  under  them  are  held  by  the  crown.   The  polkiy  of  England,  since  Hagna  Charts  (fur  the 

■It  waa   again  decided  in  Rnsaell  v.  The  ment  of  certain  public  rights,  smong  which  is 

Jersey  Co.,  IG  How.  426,  that  the  aoU  under  the  common  right  of  fishery  i  the  state,  how- 

tba  navigable   watere  of    East    New   Jeiaay  ever,  has  the  right  to  regulate  and  protect  the 

bdoDgs  to  [he  state  and  not  to  the  proprietors,  oyster  flaheriea,     lu  Haaaachu setts,  the  rigtiis 

8o  also,  in  Smith  «.   Uaryland,  IS   Id.  71,  it  of  fishery  in  non-navigable  rivers,  are  pubiiu 

was  determined,  (hat  the  soil  below  low-wster  righto,  und  aubject  to  such  reasonable  regula- 

mark  In  the  Chesapeake  Bay,  within  the  bound'  tions  aa  the  state  may  make  for  their  protection. 

■ries  of  the  state  of  Uarvland,  belongs  to  the  Bolyoke  Co.  a.  Lyman,  IS  Wall.  500.     And 

Mate,  subject  to  any  lawful  grants  of  that  soil  see  Corfield  *.  Ooryell,  *  W.  0.  0.  8T1 ;  The 

by  the  atate,  or  the  sovereign   power  whiih  —      ■       ■  —         --      -  ~ 

id  its  territory  before  the  Duulnration  of 
;   a[id  sabjact  also  to  the  enjoy- 
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lut  ^  hundred  ye&n),  haB  been  carefully  preserved — U>  Becure  the  comaoa  right  of  piicu? 

for  the  beaeSt  of  the  publio.  It  would  require  plain  language  in  the  letters-pitenl  to  Um 
Duke  of  York,  to  persuade  the  court,  tbat  the  public  and  common  right  of  flsbing  in  navigBbla 
waters,  whicb  hue  beeo  bo  long  and  so  carcfullj  guarded  in  Euglaod,  and  which  was  preserved 
in  everj  other  colon;  founded  on  the  Atlantic  borders,  was  intended  in  this  one  iustanoa  to  be 
taken  «waj  ;  there  is  notbing  in  the  charter  that  requires  this  conclusion. 

The  surrender  bj  the  proprietors  to  Queen  Anne,  in  1702,  was  of  "  all  the  powers,  authorities 
and  privileges  of  and  concerning  tiie  government  of  the  province;"  and  (he  right  in  dispute  in 
this  case  was  one  of  these  privileges  ;  no  words  are  used  for  the  purpose  of  withholding  from 
the  crown  an;  of  its  ordinary  and  well-known  prerogatives.  The  surrender,  according  Co  iu 
evident  object  and  rneaning,  restored  them  in  the  same  plight  and  condition  in  which  the; 
originall;  came  to  the  hands  of  the  Duke  of  York  ;  when  the  people  of  New  Jersej  look 
poBSeSBlon  of  the  reins  of  govern  iieut,  and  took  into  their  own  liands  the  power  of  sovereignty, 
the  "prerogativeB  and  regalities  which  before  belonged  either  to  the  crown  or  th« 
■I      parliament,  became  immediate!;  and  rightfuU;  vested  in  the  state. 

Qtutrtt  Whether,  on  a  question  which  depends  oot  upon  the  meaning  of  ioatruments  formed 
b;  the  people  of  a  state,  or  bv  their  authorit;,  but  upon  the  letters-patent  granted  b;  the 
British  crown,  under  which  certain  rights  are  claimed  b;  the  Blale,  on  one  hand,  and  b;  priraM 
individuals,  on  the  other,  if  the  supreme  court  of  the  state  of  New  Jerae;  had  been  of  opinion, 
that  Dpoo  the  face  of  the  charter,  the  question  was  ctearl;  in  favor  of  the  stale,  and  that 
the  proprietors  holding  under  the  letters-patent  hod  been  deprived  of  tlieir  just  rights  bj  the 
erroneous  judgment  of  the  state  court,  it  could  be  maintained,  that  the  dedsion  of  the  court 
of  the  stale  on  the  construction  of  the  letters-patent  bound  the  supreme  court  of  the  Doiled 
Sutea. 

The  decision  of  the  state  court  upon  the  letters-patent  by  which  the  province  was  originallv 
granted  b;  the  king  of  the  Great  Britain,  is  unqueationahl;  entitled  to  great  weight.  It  the 
word!  of  the  letters-pstent  bad  been  mora  doubtful,  quart  t  if  the  decision  of  a  state  court 
on  their  oonstnictioa,  made  with  great  deliberation  aod  reseorohi  ought  lo  be  regarded  as 
coocl^tive  t 

Ebbob  to  the  Circuit  Court  of  New  Jersey.  The  defendant  in  error,  the 
lessee  of  William  C.  H.  Waddell,  inetiiuted,  to  April  term  1886,  in  the 
oirouit  conn  of  the  United  States  for  the  district  of  Netr  Jersey,  an  action 
of  ejectment,  against  Merrit  Martin  and  others,  for  the  recovery  of  certain 
land  covered  with  water,  situated  in  the  Raritan  bay,  below  high-water 
mark,  in  the  state  of  New  Jersey.  The  defendants  appeared  to  the  suit  ; 
and  at  April  term  1837,  the  cause  was  tried  by  a  jury,  who  found  a  special 
verdict,  on  which  judgment  was  afterwards  entered  for  the  plaintiff;  from 
which  judgment,  the  defendants  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Wall  and  Wood,ior  the  plaintiffs  in  error ;  and 
by  Ogden  and  Wright,  for  the  defendant. 

The  special  verdict  found,  that  on  the  12th  day  of  March  1664,  oertain 
letters -patent,  duly  executed,  were  granted  by  Charles  II.,  then  King  of 
England,  to  James,  Duke  of  York  ;  and  set  forth  the  letters-patent  at  lai^. 
The  letters -patent  stated,  that  the  king — 

"For  divers  good  canses  and  considerations  us  thereunto  moving,  hav- 
ing, of  onr  special  grace,  certain  knowledge,  and  mere  motion,  given  and 
granted,  and  by  these  presents,  for  us,  our  bi'irs  and  successors,  do  give  and 


•;t70] 


grant  unto  our  dearest  brother,  *James,  Duke  of  York,  his  heirs  and 


'  assigns,  all  that  part  of  the  main  land  of  New  England,  beginning  at 
a  certain  place  called  or  known  by  the  name  of  St.  Croix,  next  adjoining  to 
New  Scotland,  in  America  ;  and  thence  extending  along  the  sea-coaat,  unto 
a  certain  place  called  Petuaqaine,  or  Pemaqnid,  and  so  up  the  river  thereof, 
to  the  farthest  head  of  the  same,  as  it  tendeth  northward ;  and  extending 
236 
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from  th«toe  to  the  river  of  Kennebeqae,  and  bo  upwards,  by  the  Bhortest 
coarse,  to  the  river  of  Canada  northward  ;  and  also,  all  that  iaUnd  or  iglande, 
oommonlj  called  by  the  several  name  or  names  of  Matowacbs  or  Long 
Island,  situate,  lying  and  being  towards  the  west  of  Cape  Cod,  and  the 
Narrow  Higansetts,  abutting  upon  the  main  land,  between  the  two  rivers 
there,  called  or  known  by  the  several  names  of  Connecticut  or  Hudson 
rivers ;  together  also  with  the  said  river  called  Hudson  river,  and  the  lands 
from  the  west  side  of  Connecticut  to  the  east  side  of  Delaware  bay.  And 
also,  all  those  several  islands  called  or  known  by  the  names  of  Martin's 
Yineyard  and  Kantucks,  or  otherwise  Nantuckett  (whereof  the  tenements 
aforesaid,  with  the  appurtenances  in  the  declaration  aforesaid  mentioned 
are  parcel);  together  with  all  the  lands,  islands,  soils,  rivers,  harbors,  mines, 
minerals,  quarries,  woods,  marshes,  waters,  lakes,  fishings,  hawkings,  bunt- 
ings and  fowlings,  and  all  other  royalties,  profits,  commodities  and  heredit- 
aments to  said  several  islands,  lands  and  premises  belonging  and  appertain- 
ing, with  their  and  every  of  their  appnrtenancea,  and  all  oar  estate,  right, 
title,  interest,  benefit,  advantage,  claim  and  demand,  of,  in  or  to  the  said 
lands  and  premises,  or  any  part  or  parcel  thereof,  and  the  reversion  and 
reversions,  remainder  and  remainders,  together  with  the  yearly  and  other 
the  rents,  revenues  and  profits,  of  all  and  singular  the  said  premises,  and  of 
every  part  and  parcel  thereof:  to  have  and  to  hold,  all  and  singnlar  the  said 
lands,  islands,  hereditaments  and  premises,  with  their,  and  every  of  their, 
appurtenances, hereby  given  and  granted,  or  herein  before  mentioned,  to  be 
given  and  granted,  unto  our  dearest  brother,  James,  Duke  of  York,  his  heirs 
and  assigns  for  ever  ;  to  be  holden  of  us,  oar  heirs  and  successors,  as  of  our 
manor  of  East  Greenwich,  in  onr  county  of  Kent,  in  free  and  common  soc- 
age, and  not  in  capite,  nor  by  knight-service,  yielding  and  rendering.  And 
the  same  James,  Duke  of  York,  doth,  for  himself,  his  heirs  and  assigns, 
covenant  and  promise  'to  yield  and  render  unto  our  heirs  and  succ<iS'  rt.,~, 
ton,  of  and  for  the  same,  yearly  and  every  year,  forty  beaver-skins,  *- 
when  they  shall  be  demanded,  or  within  ninety  days  after.  And  we  do 
farther,  of  our  special  grace,  certain  knowledge,  and  mere  motion,  for  us, 
our  heirs  and  successors,  give  and  grant  unto  our  said  dearest  brother, 
James,  Duke  of  York,  his  heirs,  deputies,  agents,  commissioners  and  assigns, 
by  these  presents,  full  and  absolute  power  and  authority  to  correct,  punish, 
pardon,  govern  and  rale  all  such  the  subjects  of  us,  our  heirs  and  successors, 
as  shall,  from  time  to  time,  adventure  themselves  into  any  the  parts  or 
places  aforesaid,  or  that  shall  or  do,  at  any  time  hereafter,  inhabit  within 
the  same,  according  to  snch  laws,  orders,  ordinances,  directions  and  instru- 
ments, as  by  onr  sud  dearest  brother,  or  his  assigns,  shall  be  established,  and 
in  defect  thereof,  in  case  of  necessity,  according  to  the  good  discretion 
of  his  depaties,  oommissionera,  officers  or  assigns,  respectively  ;  as  well 
in  all  oaoses  and  matters,  capital  and  criminal,  as  civil,  both  marine  and 
others,  so  always  aa  the  said  statutes,  ordinances  and  proceedings  be  not  con- 
trary to,  bat  as  near  as  conveniently  may  be,  agreeable  to  the  laws,  statutes 
and  government  of  this  realm  of  England  ;  and  saving  and  reserving  to  us 
oar  heirs  and  successors,  the  receiving,  hearing  and  determining  of  the  appeal 
•nd  appeals  of  all  or  any  person  or  persons  of,  in  or  belonging  to  the  territo> 
nes  or  islands  aforesaid,  in  or  touching  any  judgment  or  sentence  to  be  therv 
nude  or  given.    And  farther,  that  it  shall  and  may  be  lawful,  to  and  for 
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our  said  deareat  brother,  bia  beirs  and  assigaa,  hy  the.-e  preaente,  frooi  tima 
to  time,  to  nominate,  make,  constitute,  ordain  and  confirm,  by  sacb  name  or 
names,  style  or  styles,  as  to  him  or  them  ahall  seem  good,  and  likeirise  to 
revoke,  discharge,  change  and  alter,  as  well  all  and  singular,  the  governors, 
officers  and  ministers,  which  hereafter  shall  be  by  him  or  them  thought  fit 
and  needful  to  be  made  or  used,  within  the  aforesaid  parts  and  islands  ;  and 
also  to  make,  ordain  and  establish  all  manner  of  orders,  laws,  directions, 
instructions,  forms  and  ceremonies  of  government  and  magistracy,  fit  and 
necessary  for  and  concerning  the  government  of  the  territories  and  islands 
aforesaid,  so  always  that  the  same  be  not  contrary  to  the  laws  and  statutes 
of  this  our  realm  of  England,  but  as  near  as  may  be  agreeable  thereunto, 
and  the  same,  at  all  time!)  hereafter,  to  put  in  execution,  or  abrogate, 
*revoke  or  change,  not  only  within  the  precincts  of  the  said  territories 
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'  islands,  but  aluo  upon  the  sea^,    in  going  and  coming  to  and  from 


the  same,  as  be  or  they,  in  iheir  good  discretion,  shall  think  to  be  fittest  for 
ibv  good  of  the  adventurers  and  inhabitants  there  ;  and  we  do  further,  of 
our  own  special  grace,  certain  knowledge,  and  mere  motion,  grant,  ordain 
»ud  declare,  that  such  gove-nors,  officers  and  ministers  as,  from  time  to 
time,  shall  be  authorized  and  appointed,  in  manner  and  form  aforesaid,  shall 
and  may  have  full  power  and  authority  to  use  and  ezeroise  martial  law,  in 
oases  of  rebellion,  insurrection  and  mutiny,  in  as  large  and  ample  a  manner 
as  our  lieutenants  in  our  counties  within  oar  realm  of  England  have  or 
ought  to  have,  by  force  of  their  commission  of  lieutenancy,  or  any  law 
or  statnti!  of  this  our  realm;  and  we  do  further,  by  these  presents,  for  us,  our 
hei»  and  saccessora,  grant  unto  our  said  dearest  brother,  James,  Duke  of 
York,  his  heirs  and  aaaigns,  that  it  shall  and  may  be  lawful  to  and  for  the 
said  James,  Duke  of  New  York,  his  heirs  and  assigns,  in  his  or  their  disore 
tion,  from  time  to  time,  to  admit  such  and  so  many  person  or  persons  to 
trade  and  traffic  unto  and  within  the  said  territories  and  islands  aforesaid, 
and  into  every  or  any  part  or  parcel  thereof,  and  to  have,  possess  and  enjoy 
Hny  lands  or  hereditaments  in  the  parts  and  places  aforesaid,  as  they  shall 
think  til,  according  to  the  laws,  orders,  constitutions  and  ordinances  by  our 
said  brother,  his  heirs,  deputies,  oommissioners  and  assigns,  from  time  to 
time,  lo  be  made  and  established,  by  virtue  of,  and  according  to  the  true 
intent  and  meaning  of,  these  presents  ;  and  under  such  conditions,  reserva- 
tions and  agreements  as  our  said  brother,  his  heirs  or  assigns,  shall  set 
down,  order,  direct  and  appoint,  and  not  otherwise,  as  aforesaid  ;  and  we  do 
further,  of  our  special  grace,  certain  knowledge,  and  mere  motion,  for  ns,  onr 
heirs  and  successors,  give  and  grant  unto  our  said  dearest  brother,  his  heirs 
and  assigns,  by  these  presents,  that  it  shall  and  may  be  lawful  to  and  for 
him,  them  or  any  of  them,  at  all  and  every  time  and  times  hereafter,  out  of 
any  of  our  realms  or  dominions  whatsoever,  to  take,  lead,  carry  and  trans- 
port in  and  into  their  voyages,  and  for  and  towards  the  plantations  of  our 
said  territories  and  islands,  all  such  and  so  many  of  our  loving  subjects,  or 
any  other  strangers,  being  not  prohibited  or  un^er  restraint,  that  will  be- 
come onr  loving  subjects,  and  live  nnder  our  allegiance,  as  shall  willingly 
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^accompany  them  in  the  said  voyages  ;  together  with  all  such  cloth- 


ing, implements,  furniture  and  other  things  usually  transported,  and 
not  prohibited,  as  shall  he  necessary  for  the  inhabitants  of  the  said  islands 
\n6  territories,  and   for  their  use  and  drfence  thereof,  and  managing  and 
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carrying  on  th<  ;rade  with  Chf  peopl<;  there,  and  in  passing  and  retnrning 
to  and  fro;  yielding  and  paying  to  us,  oar  heirs  and  succeasorg,  the  cnstomn 
and  dnties,  due  and  payable,  according  to  the  laws  aod  customs  of  this 
realm.  And  we  also,  for  us,  our  heirs  and  successors,  grant  to  oar  said 
dearest  brother,  James,  Duke  of  York,  his  heirs  and  assigns,  and  to  all  and 
every  such  governor  or  governors,  or  other  officers  or  ministers  as,  by  our 
said  dear  brother,  his  heirs  or  assigns,  shall  be  appointed,  to  have  power  and 
authority  of  government  and  command  in  or  over  the  inhabitants  of  the  said 
territories  or  islands,  that  they,  and  every  of  them,  shall  and  lawfully  may, 
from  time  to  lime,  and  all  times  hereafter,  for  ever,  for  their  several  defence 
and  safety,  enoounter,  expnlae,  repel  and  resist,  by  force  of  arms,  as  well  by 
sea  as  by  land,  and  all  ways  and  means  whatsoever,  all  suoh  person  and  per- 
sona, as  without  the  special  license  of  our  said  dearest  brother,  his  heirs  or 
assigns,  shall  attempt  to  inhabit  within  the  several  precincts  and  limits  of 
our  said  territories  and  islands,  and  also  all  and  every  suoh  person  and  per- 
sons whatsoever,  as  shall  enterprise  or  attempt,  at  any  time  hereafter,  the 
destruction,  invasion,  detriment  or  annoyance  to  the  parts,  places  or  islands 
aforesaid,  or  any  part  thereof.  And  lastly,  our  will  and  pleasure  is,  and  we 
do  hereby  declare  and  grant,  that  these  onr  letters-patent,  or  the  enrolment 
thereof,  shall  be  good  and  effectual  in  the  law,  to  all  intents  and  purposes 
whatsoever,  notwithstanding  the  not  reciting  or  mentioning  of  the  premises, 
or  any  part  thereof,  or  the  metes  or  hoands  thereof,  or  of  any  former  or 
other  letters-patent  or  grants  heretofore  made  or  granted  of  the  premises, 
or  of  any  part  thereof,  by  us,  or  of  any  of  our  progenitors,  unto  any  other 
person  or  persons  whatsoever,  bodies  politic  or  corporate,  or  any  act,  law 
or  other  restraint,  uncertamty  or  imperfection  whatsoever,  to  the  contrary 
in  anywise  notwithstanding ;  although  express  mention  of  the  true  yearly 
value  or  certainty  of  the  premises,  or  any  of  them,  or  of  any  other  gifts  or 
grants  by  us,  or  by  any  of  our  progenitors  or  •predecessors,  hereto-  r,_,. 
fore  made,  to  the  said  James,  Duke  of  Tork,  in  these  presents,  is  not  '- 
made,  or  any  statute,  act,  ordinance,  provision,  proclamation  or  restriction 
heretofore  had,  made,  enacted,  ordained  or  provided,  or  any  other  matter, 
oanse  or  thing  whatsoever,  to  the  contrary  thereof  in  anywise  notwith- 
standing." 

The  special  verdict  further  found,  that  on  the  2Sd  day  of  June  I6fl4, 
James,  Duke  of  York,  by  indenture  conveyed  to  Lord  Berkley  and  Sir 
George  Carteret,  for  a  competent  sum  of  money,  all  that  tract  of  land  adja- 
cent to  New  England,  lying  and  being  to  the  westward  of  Long  Island,  and 
Manhitas  Island,  and  bounded  on  the  east,  part  by  the  main  sea  and  part  by 
Hudson's  river,  having  upon  the  west,  Delaware  bay  or  river,  and  extend- 
ing southward  to  the  main  ocean  as  far  as  Cape  May,  at  the  month  of  Del- 
aware bay,  and  to  the  northward  as  far  as  the  northernmost  branch  of  the 
said  bay  or  river  of  Delaware,  which  is  in  forty-one  degrees  and  forty 
minutes  of  latitude,  and  crossing  over  thence  in  a  straight  line  to  Hudson's 
river,  in  forty-one  degrees  of  latitude ;  which  said  tract  of  land  so  as  afore- 
said demised,  was,  by  the  terms  of  tbe  said  indenture,  thereafter  to  be  called 
New  CiBsama  or  New  Jersey,  and  was  a  portion  and  part  of  the  said  tract 
of  land,  so  as  aforesaid  granted  by  the  said  Charles  II.  to  the  said  James, 
Duke  of  York  and  of  which  said  tract,  so  as  aforesaid  demised,  the  tene- 
ments aforesaid,  with  the  appurtenances,  in  the  declaration  aforesaid  men 


an  SUPREME  COURT  Jaay 

HarllD  V.  WaddeU 
tioued,  are  parcel.  To  have  and  to  hold,  to  the  said  John,  Lord  Berkley, 
and  Sir  Qeorge  Oarteret,  from  the  day  next  before  the  day  of  the  date  of 
the  said  indenture,  for  ono  whole  year  thence  next  ensuing.  By  virtue 
whereof,  the  said  John,  Lord  Berkley,  and  ijir  George  Carteret,  into  the 
tenements  so  as  afoi'csaid  demised,  with  the  appurtenances,  entered,  and  wero 
possessed  thereof,  for  the  term  aforesaid,  and  being  so  thereof  pOHaesscd, 
afterwards,  to  wit,  on  the  24th  day  of  the  same  month  of  Jnne,  in  the  year 
last  aforesaid,  by  a  certain  indenture  made  between  the  said  James,  Duke 
of  York,  of  the  one  part,  and  the  said  John,  Lord  Berkley,  and  Sir  George 
Carteret  of  the  other  part,  bearing  date  the  same  day  and  year  last  afore- 
said, for  and  in  consideration  of  a  competent  snm  of  good  and  lawful  money 
of  England,  to  the  said  James,  Duke  of  York,  paid,  by  the  said  John,  Lord 
Berkley,  and  the  said  Sir  George  Carteret,  he,  the  said  James,  Duke  of 
''York,  granted,  bargained,  sold,  leased  and  confirmed  to  the  said 
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John,  Lord  Berkley,  and  Sir  George  Carteret,  and  to  their  heirs  and 


assigns  for  ever,  they  then  being  in  their  actual  possession,  the  tenementa 
last  aforesaid,  with  the  appurtenance,  so  ae  aforesaid,  to  be  called  New 
Cnsarsea  or  New  Jersey  ;  and  also,  all  rivers,  mines,  minerals,  woods,  fish- 
ings, hawkings,  bantings  and  fowlings,  and  all  other  royalties,  profits,  com- 
modities and  hereditaments  whatsoever,  to  the  said  land  and  premises 
belonging,  or  in  any  wise  appertaining,  with  their  and  every  of  their  appnr- 
tenances,  in  as  full  and  ample  a  manner  as  the  same  were  granted  to  the 
said  James,  Duke  of  York,  by  the  before-recited  letters- patent :  to  have  and 
to  hold  the  tenements  last  aforesaid,  with  the  appurtenances  and  every  ot 
them,  unto  the  said  John,  Lord  Berkley,  and  Sir  George  Carteret,  their  heirs 
and  assigns  for  ever. 

The  special  verdict  further  found,  that  afterwards,  on  the  2dth  day  of 
Jnne  1074,  King  Charles  IL  granted  to.  James,  Duke  of  York,  and  on  the 
28th  and  29th  days  of  July  1674,  James,  Duke  of  York,  for  a  competent 
sum  of  money,  granted  and  conveyed  to  Sir  George  Carteret,  all  that  tract 
of  land,  adjacent  to  New  England,  lying  and  being  to  the  westward  of  Long 
Island  and  Manhitas  Island,  and  bounded  on  the  east,  part  by  the  main  sea, 
and  part  by  Hudson's  river,  extending  southward  as  far  as  a  certain  creek, 
called  Bamagat,  being  about  the  middle  between  Sandy  Point  and  Cape 
May,  and  bounded  on  the  west,  in  a  straight  line  from  said  creek,  called 
Bamagat,  to  a  certain  creek  in  Delaware  river,  called  Renkokns  Kill,  and 
thence  up  the  said  Delaware  river,  to  the  northernmost  branch  thereof,  in 
latitude  forty-one  degrees  and  forty  minutes,  and  on  the  north,  crossing 
over  in  a  straight  line  to  Hudson's  river,  in  forty-one  degrees  of  latitude 
(of  which  said  tract  of  land  and  premises  last  mentioned  and  demised,  the 
tenements  aforesaid,  with  the  appurtenances  in  the  declaration  aforesaid 
mentioned,  are  parcel)  ;  together  with  all  mines,  minerals,  woods,  rivers, 
fishings,  bawkingB,  huntings  and  fowlings,  and  all  the  royalties,  profits, 
commodities  and  hereditaments  whatsoever,  to  the  said  last-mentioned  tene- 
ments belonging,  or  in  any  wise  appertaining,  with  their  and  every  of  their 
appurtenances,  in  as  full  and  ample  a  manner  as  the  same  were  granted  to 
the  said  James,  Duke  of  York,  by  the  before -recited  tetters-patent ;  to  have 
*376l  '^°^  '°  '"^'^  ^^^  tenements  last  aforesaid,  •with  the  appnrtenancos 

-'  and  every  of  them,  unto  the  said  Sir  George  Carteret,  his  heirs  and 
usigbs  for  orer.     And  fnrther,  that  previous  to  the  execution  of  the  said 


1842]  OF  THE  UNITED  STATES.  S76 

Vwtin  V.  WadddL 
last-mentioned  lettere-patent,  snd  of  the  several  hereinbefore-meDttoned 
indeiituree  following  the  same,  to  wit,  on  the  13th  day  of  Jane,  Id  the  jear 
of  our  Lord  1074,  by  a  certain  proclamation,  published  and  promolged  on 
the  aame  day  and  year  last  aforesaid,  by  the  said  Charles  ZI.,  he,  the  said 
Charles  IL,  did  command  and  charge  all  persons  whatsoever,  inhabiting 
the  said  proyince  of  New  Ceesarsea  or  New  Jersey,  whereof  the  tenementx 
aforesaid,  with  the  app  arte  nances,  in  the  declaration  aforesaid  mentioned, 
are  parcel,  to  yield  obedience  to  the  laws  and  government  which  were  or 
should  be  thereafter  established  in  the  said  provinoe,  by  the  said  Sir  George 
Carteret  (who,  in  the  words  of  the  said  proclamation,  had  the  sole  power 
under  him,  the  said  Charles  II.,  to  settlo  and  dispose  of  the  said  province, 
upon  such  terms  and  conditions  ae  to  him,  the  said  Sir  George  Carteret, 
should  appear  fit),  upon  pain  of  incurring  the  high  displeasure  of  the  said 
Charles  IL,  and  of  being  proceeded  against  according  to  law. 

The  jury  further  found,  that  afterwards,  by  uonveyanoes  from  Sir 
George  Carteret  to  divers  persons,  and  by  conveyanoes  from  Lord  Berkley, 
and  the  will  of  Sir  George  Carteret,  and  sundry  mesne  conveyances  and 
deeds  of  partition,  set  forth  in  the  special  verdict,  and  by  a  deed  of  con- 
firmation frum  the  Dnke  of  York,  the  part  of  the  province  of  New  Jersey, 
called  East  New  Jersey,  of  which  the  premises  in  this  ejectment  are  part, 
became  vested  in  twenty-foar  proprietors,  and  all  rights,  benefits  and  advan- 
tages, and  all  and  every  the  isles,  islands,  rivers,  mines,  minerals,  woods, 
fishings,  hawkings,  huntings,  fuwlings,  and  all  other  royalties,  governments, 
powers,  forts,  franchises,  harbors,  profits,  commodities  and  hereditaments 
whatsoever,  unto  the  said  easterly  part  of  the  said  province  of  New  Jersey 
belonging,  or  in  anywise  appertaining,  with  their,  and  every  of  their, 
appurtenances  ;  and  all  the  estate,  right,  title,  and  interest,  claim  and  ad- 
vantage whatsoever,  as  well  in  law  as  in  equity,  of  the  said  grantors,  and  each 
and  every  of  them,  of.  In,  unto  and  out  of  said  easterly  part  of  the  said 
province  of  New  Jersey,  and  of  every  part  and  parcel  thereof,  and  the 
reversion  and  reversions,  'remainder  and  remainders  of  the  same, 


and  of  every  part  and  parcel  thereof,  and  all  the  rents,  duties,  ser- 
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vices  reserved  upon  any  estates  or  grants  theretofore  made  by  the  said  Lord 
Berkley  and  Sir  George  Carteret,  or  by  any  persons  claiming  any  estate, 
interest  or  authority,  from,  by  or  ander  either  of  them,  of  any  part  of  the 
said  premises  thereby  conveyed  unto  the  said  Sir  George  Carteret ;  to  have 
and  to  hold  to  the  said  Sir  George  Carteret,  and  to  his  heirs  and  assigns  in 
severalty,  to  the  sole  and  only  use  of  the  said  Sir  George  Carteret,  his  heirs 
and  assigns  for  ever  ;  and  that  it  was  further  agreed  and  covenanted  in  the. 
said  indenlnre,  qttintipartite,  that  the  part  of  the  said  province  of  New 
Jersey,  therein  cunvcycd  to  the  said  Sir  George  Carteret  should  thereafter 
be  known  and  distinguished  by  the  name  of  East  New  Jersey. 

The  jurors  further  found,  that  on  the  14th  day  of  March  1682,  the  Dake 
of  York,  in  consideration  of  a  competent  sum  of  money,  for  the  better 
extinguishing  of  all  such  claims  and  demands  as  the  said  Duke  of  York,  and 
bis  heirs,  might  in  anyu-ise  have,  of  or  in  the  premises,  with  the  appurte- 
nances, called  East  New  Jersey,  as  aforesaid,  did  grant,  bargain,  sell, 
reliase,  convey  and  confirm  unto  the  said  twenty-four  proprietors,  their 
heirs  and  assigns,  all  the  premises,  with  the  appurtenances,  so  as  aforesaid 
called  East  New  Jersey,  and  every  part  and  parcel  thereof,  together  with  all 
IS  Pm.— 16  2*1 
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isUnds,  bay:*,  rivers,  waters,  forts,  mineB,  minerals,  qasrries,  royalties,  fran- 
chises whatsoever,  to  the  same  belonging,  or  in  anywise  appertaining,  and 
also  the  free  use  of  all  bays,  rivers  and  waters  leading  anto,  or  lying 
between  the  last -mentioned  premises,  or  any  of  them,  for  free  trade,  naviga- 
tion, fishery  or  otherwise,  to  have  and  to  hold  to  the  said  twenty-foar 
proprietors,  their  heirs  and  assigns  for  ever,  to  the  only  proper  nse  and 
behoof  of  the  said  twenty-four  proprietors,  their  heirs  and  assigns  for 
ever.  And  that  the  said  Duke  of  York,  by  the  said  last-mentioned  inden- 
ture, did  also  grant,  transfer  and  assign  to  the  said  twenty-four  proprietors, 
and  to  their  heirs  and  assigns,  proprietors  of  the  said  provinoe  of  East 
New  Jersey  for  the  time  being,  all  and  every  snch,  and  the  same  powers, 
authorized  jurisdictions,  governments,  and  other  matters  and  things  what- 
soever,  which  by  the  said  several  above-recited  letters-patent,  from  the 
said  Charles  II.,  to  tbe  said  Duke  of  Tork,  or  either  of  them,  were  granted 
or  intended  to  be  granted,  to  be  exercised  by  the  said  Duke  of  York, 
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his  heirs  or  assigns,  his  or  their  agents  or  officers,  in  or  upon  the  a 


premises,  by  the  said  last-menlioued  indenture,  confirmed  or  intended  to 
be  thereby  confirmed,  and  every  of  them,  to  be  held,  enjoyed,  ezeroised 
and  executed  by  the  said  twenty-four  proprietors,  their  heirs  and  assigns, 
proprietors  of  tbe  said  last- mentioned  premises,  for  the  time  being,  as  fully, 
amply,  to  all  intents,  constructions  and  purposes,  as  the  said  Duke  of  York, 
or  his  beirs,  could  or  ongbt  to  hold,  enjoy,  use,  exercise  or  execute  the 
same,  by  force  and  virtue  of  the  said  several  above-reoited  letters-patent,  or 
otherwise  bowaoever. 

The  jurors  further  found,  that  King  Charles  II.,  on  tbe  23d  day  of  "Sov- 
ember  1683,  by  an  instrument  in  writing,  duly  executed,  and  reciting  tbe 
said  last-mentioned  indenture,  from  the  said  Duke  of  York  to  the  said 
twenty-four  proprietors,  did  recognise  their  right  to  the  soil  and  govern- 
ment of  the  said  province  of  East  New  Jert^ey,  and  did  strictly  charge  and 
command  the  planters  and  inhabitants,  and  all  other  persons  concerned  in 
the  same,  to  submit  and  yield  all  due  obedience  to  the  laws  and  government 
of  the  said  twenty-four  proprietors,  their  beirs  and  assigns,  as  absolute  pro- 
prietors and  governors  thereof,  who,  in  the  words  of  the  said  instrument  in 
writing,  had  the  sole  power  and  right,  derived  under  the  said  Duke  of  York, 
from  bim  the  said  Charles  II.,  to  settle  and  dispose  of  the  said  province  of 
East  Xew  Jersey,  upon  such  terms  and  conditions  as  to  the  twenty-four 
proprietors,  their  heirs  and  assigns,  should  seem  meet,  as  also,  to  their 
deputy  or  deputies,  agents,  lieutenants  and  officers  lawfully  commissioned 
by  them,  according  to  the  powers  and  conditions  granted  to  them. 

The  jurors  further  found,  that  afterwards,  on  the  16th  day  of  April  1702, 
the  said  twenty-four  proprietors,  and  the  other  persons,  in  whom  the  whole 
estate,  right,  title  and  interest  in  the  said  province  of  East  New  Jersey, 
were  vested  at  the  said  last-mentioned  date,  as  proprietors  thereof,  by 
an  instrument  in  writing,  under  their  hands  and  seals,  bearing  date  the  same 
day  and  year  last  aforesaid,  did,  for  themselves  and  their  heirs,  surrender 
and  yield  up  unto  Anne,  Qneen  of  England,  Ac,  and  to  ber  heirs  aod  sne- 
oessora,  all  the  powers  and  authorities  in  the  said  letters-patent  granted,  to 
*8791  '^''''^'>  puniab,  pardon,  govern  and  rule  *all  or  any  of  her  said 
■'  majesty's  siibjeoU  or  others,  who  then  were  as  inhabited,  or  there- 
af  er  might  adventure  into  or  inhabit,  within  the  said  provision  of  East  Nev 
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Jersey  ;  and  also  to  nominate,  make,  conetitute,  ordain  and  confirm  any  laws, 
orders,  ordinancee,  directions  and  instrumunts  for  those  purposes,  or  any  of 
them,  and  to  nominate,  constitute  or  appoint,  revoke,  discbargt>,  change  or 
alter  any  governor  or  governors,  officers  or  ministers,  which  were  or  should 
be  appointed  within  the  said  province,  and  to  make,  ordain  and  establish 
any  orders,  laws,  direotiona,  instruments,  forms  or  ceremonies  of  government 
and  magistracy,  for  or  concerning  the  same,  or  on  the  sea,  in  going  to  or 
coming  from  the  same,  or  to  pot  in  execution  or  abrogate,  revoke  or  change 
such  as  were  already  made,  for  or  concerning  such  government,  or  any  of 
them ;  and  also  all  the  powers  and  authority  by  the  said  letters-patent 
granted,  to  use  and  exercise  martial  law  in  the  said  province  of  East  New 
Jersey,  and  to  admit  any  person  or  persons  to  trade  or  traffic  there  ;  and  of 
encountering,  repelling  and  resisting  by  force  of  arms,  any  person  or  persons 
attempting  to  inhabit  there,  without  the  license  of  them,  the  said  proprie- 
tors, their  heirs  and  assigns,  and  all  other  the  powers,  authorities  and 
privileges  of  and  concerning  the  government  of  the  province  last  aforesaid, 
or  the  inhabitants  thereof,  which  were  granted  or  mentioned  to  be  granted 
by  the  said  several  above-recited  letters-patent,  or  either  of  them.  And 
that  the  same  Q nee D  Anne,  afterwards,  to  wit,  on  the  ITth  day  of  the 
same  month  of  April,  in  the  year  last  aforesaid,  did  accept  of  the  said  snr- 
render  of  the  said  powers  of  government,  bo  made  by  the  said  proprietors 
in  and  over  the  premises  last  aforesaid. 

And  the  jurors  further  found,  that  afterwards,  on  the  25th  of  November 
1824,  the  legislature  of  the  state  of  New  Jersey  passed  an  act  which  de- 
clared that  the  shore  and  land  covered  by  the  waters  of  the  Sound  and  Raritan 
river,  in  the  township  of  Perth  Amboy,  should  be  set  apart  for  the  purpose 
of  planting  and  growing  oysters,  subject  to  a  rent  to  be  paid  to  the  state  of 
New  Jersey,  and  authorized  the  commissioners,  acting  under  the  law,  to  per- 
mit the  owners  of  the  adjacent  land  to  stake  off  lots  within  the  surveys  of 
the  commissioners  ;  which  surveys  of  the  land  covered  with  water,  the  com, 
missioners  were  directed  to  make.  The  jury  found,  that  the  defeudants  in 
the  ejectment,  having  complied  'with  the  regulations  of  the  act  of  r+ogo 
assembly,  were  in  poBseasioD  of  tfae  lands  covered  with  water,  for  the  ' 
recovery  of  which  the  ejectment  was  brought.  The  jury  found,  the  prem- 
ises in  dispute  are  situated  beneath  the  waters  of  the  Raritan  river  and  bay, 
where  tfae  tide  ebbs  and  flows.  That  the  plaintiffs  in  the  ijectment  claimed 
title  under  regular  conveyances  from  those  to  whom  the  proprietors  of  East 
Jersey  had  given  deeds  in  fee-simple  for  the  premises  claimed  by  them. 

The  cause  was  argued  at  large,  by  the  counsel  for  the  plaintiffs,  and  the 
defendants,  on  many  points;  but  the  decision  of  tfae  supreme  court  having 
l>een  given  exclusively  on  the  questions  presented  on  the  construction  and 
effect  of  the  letters-patent,  and  the  effect  of  the  surrender  by  the  pro- 
prietors  of  East  New  Jersey  to  Queen  Anne,  in  1702,  the  arguments  of 
counsel  on  these  questions  oniy  are  given. 

Wood,  with  whom  was  Wall,  for  the  plaintiffs  in  error. — It  is  admitted, 
that  the  King  of  Great  Britain,  Charles  11.,  faad  the  power  to  grant  the 
territory  of  New  Jersey,  as  private  property,  and  that  he  did  so  grant  it, 
including  private  rivers,  ordinary  mines,  Ac.  Tfais  tcrrilory  was  discov- 
ered and  held,  not  for  revenue,  but  for  colonization  and  settlement.     After 
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llie  grant,  it  was  held  by  the  proprietor)!,  aa  private  property,  detochi'd 
rrom  govemmeot,  and  not  as  demeene  lands  of  the  government.  Thin  Is 
conformable  to  usage.  The  proceeds  of  sales  of  the  territory  went  into  the 
private  purse  of  the  proprietors,  snd  was  not  applied  to,  the  fiscal  purposes 
of  the  government.  Taxes  were  resorted  to,  nnder  the  proprietary  govern- 
ment, to  raise  revenue.  It  is  also  admitted,  that  the  king  had  power  to  ore- 
ate  colonial  and  palatine  governments  and  jurisdictions.  This  power  was 
disputed  and  denied,  after  tho  revolution  of  1688  ;  but  this  did  not  operate 
retrospectively,  and  destroy  such  patents  as  were  already  granted.  It  is 
also  admitted,  that  the  surrender  to  Queen  Anne  embraced  no  private  prop- 
erty ;  but  that  the  same  was  all  reserved  to  the  proprietors. 

To  enable  the  plaintiff  below  to  recover,  he  must  be  able  to  maintain  two 
-  positions  :  Ist,  That  he  has  a  possessory  title  to  the  ^premises  in 
-I  qnestion,  tho  soil  of  this  navigable  water  :  and  2d,  That  there  was 
not  a  common  righi  of  fishery  in  the  people  at  large,  in  the  premises  in  qoea- 
tion.  In  ejectment,  the  party  must  i-ecover  possession  of  the  soil,  and 
therefore,  be  must  show  a  possessory  title.  If  there  was  in  the  people  of 
New  Jersey  a  common  right  of  fisliery,  thn  legislature,  exercising  plenary 
sovereignty,  could,  unquestionably,  dispose  of  it,  modify  it,  lease  it,  and 
exercise  every  act  of  ownership  and  control  over  it.  Of  course,  the  lease  of 
it,  under  the  statute,  to  the  defendant,  would  be  good.  The  use  and  occu- 
pancy of  the  premises  by  the  defendant,  is  only  com menon rate  with  that 
right  ;  he  does  not  pretend  to  take  absolute  possession  of  the  soil  ;  he  can- 
not be  ejected  from  a  possession  commensurate  with  his  right. 

Has  the  plaintiff  shown  a  possessory  title  to  the  soil  ?  All  titles,  in  H^ew 
Jersey,  go  back  to  the  grant  of  Charles  II.  to  the  Dnke  of  York  ;  and  much 
depends  upon  the  sound  construction  of  this  grant,  in  reference  to  the 
premises  in  question.  There  are,  according  to  onr  view,  two  prominent 
errors  in  that  opinion,  of  which  we  complain  ;  and  it  may  contribute  to  a 
right  understanding  of  the  argument,  to  point  them  out  at  the  threshold. 
Itt.  In  a  grant  by  the  king,  of  prerogative  rights, to  a  subordinate  governor, 
the  regalia  thus  granted  continue  attached  to  the  government,  in  the  same 
way  as  when  they  were  in  the  bands  of  the  crown.  In  the  grant  of  the  right 
to  an  individual,  they  become  mere  private  property — private  franchises. 
The  distinction,  as  will  be  shown,  was  in  the  mind  of  the  circuit  court ;  but 
it  did  not  make  such  a  vivid  impression  as  to  induce  the  court  to  carry  it 
ont  to  its  legitimate  results. 

2d.  It  is  thought  the  court  erred,  tn  clothing  the  king  with  too  despotic 
a  power  over  the  territory  in  question — treating  him  as  an  absolute  despot, 
independent  of  parliament,  and  in  considering  the  grant  as  transferring  to 
the  duke  sach  absolute  powers. 

It  is  admitted,  this  royal  grant  baa  a  donble  aspect — a  public  and  a 
private  aspect.  The  plaintiff  below  must  succeed  in  bringing  bis  claim 
under  the  second  point,  if  he  succeed  at  all.  This  country  was  held  by  right 
of  discovery,  and  not  conquest.  It  was  only  retaken  from  the  Dutch,  and 
claimed,  on  the  ground  *of  this  prior  right  of  discovery.     Smith's 


New  Jersey  Laws,  36-7  ;  1  Story  Const.  136  ;  Chitty's  Prcrog.  '29-30; 
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Canal    Commissioners   v.    People,    fi    Wend.    445  ;    Bogardua  v.    Trinity 
Church,^  Paige  178,     The  inhabitants  emigrating  to  this  country  carried 
with  them  the  laws  of  England,  so  far  as  they  were  applicable  to  their  sitaa- 
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tion.  4  Paige  178  ;  2  P.  Wms.  76  ;  2  Salk.  411  ;  Clark's  ColoDJal  Law  V  ; 
1  Uhalmers's  Opinions  198  ;  2  Ibid.  S02.  The  uae  uf  fisheries  and  rivers,  as 
oommon  property,  -was  peculiarly  applicable  to  their  Bitoatioii.  If  claimed 
by  iKinqnest,  the  English  when  invited  to  settle  there,  would  carry  with 
them  their  own  laws  hod  conetitntional  rights.  1  Story  Const.  Ill,  and 
cases  cited. 

Again,  if  claimed  by  conquest,  even  as  to  the  conquered,  the  moment 
English  law  is  introduced,  by  proclamation  or  otherwise,  it  is  irrevocable 
by  the  king,  Cowp.  218.  Here,  it  was  introduced  in  the  royal  grant  itself. 
The  great  principles  of  British  liberty  mast  be  considered  as  accompanying 
this  royal  charter,  and  it  must  be  construed  accordingly.  It  is  matter  of 
history,  that  the  Stuarts,  to  encourage  emigration,  introduced  into  these 
colonies  the  broadest  principles  of  British  liberty.  The  fundamental  con- 
stitutions of  New  York  show  this.  ITie  people  have  always  appealed 
to  Magna  Charta  as  the  foundation  of  American  as  well  as  British  liberty. 

There  is  no  langnage  in  this  royal  grant  that  will  pass  the  sea  and  iM 
arms,  as  private  property.  We  must  here  treat  it  in  the  same  way  as  if  the 
Icing  had  granted  a  tract  of  land  to  a  private  individoal.  The  plaintiff 
below  can  derive  no  aid  from  its  being  a  public  grant  of  territory  and 
government.  In  that  sense,  we  admit,  the  rivers  passed  ;  and  will  presently 
show  how  they  passed.  We  contend,  first,  that  the  sea  and  its  arms  were 
part  of  the  regalia  or  prerogative  rights  of  the  crown.  And  seoondly,  that 
they  could  not,  upon  a  sound  construction  of  this  charter,  pass  as  private 
property,  to  the  Duke,  in  his  private  capacity. 

I.  They  are  always  called  royal  rivers.  Bonne  Case,  Davies  158 ; 
Shultze  on  Aquatic  Rights ;  1  Bl.  Com.  264.  Prerogative  •rights  |-,_„„ 
are  such  as  are  pre-eminently  in  the  king,  by  way  of  preference  over  ■■ 
his  subjects.  Snch  as  royal  mines,  wrecks,  royal  fish.  Such  rights  as  are 
held  by  the  king  on  the  same  common  groand  as  a  subject  holds,  are  not 
prerogative  rights.  Such,  for  instance,  as  private  rivers  and  the  ordinary 
demesne  lands  of  tbe  crown.  Chitty's  Prerog.  4.  Boyal  rivers  are  pre- 
eminently in  the  king.  Private  rivers  are  presumed  to  be  owned  by  the 
adjacent  proprietors.  Not  so  with  public  rivers  ;  they  are,  at  eommoQ  law, 
in  the  king. 

Again,  the  sea  and  its  arms  are  peculiarly  aod  pre-eminently  in  the  king 
in  respect  to  their  nses ;  all  of  which,  at  common  law,  are  public,  and  they 
are  held  by  the  king  for  the  public  benefit,  viz.,  navigation,  fishery,  the 
mooring  of  vessels,  which  is  subject  to  the^s  preventionii.  Angel  on  Tide- 
Waters  168.  The  private  rights  arise  only  after  the  character  is  changed, 
as  in  tbe  case  of  alluvion,  wharfing  out,  draining,  &o.  Such  rights,  until 
consummated,  are  mere  possibilities.  The  right  in  the  sea  and  its  arms 
centres  in  the  king  for  conservation  of  the  public  «se  ;  as  a  highway  is 
called  in  the  law,  the  king's  highway.  The  counsel  for  the  proprietors  in 
Arnold  V.  Mun^y  contended,  there  was  no  distinction  between  the  rights 
of  the  king,  inasmuch  as  they  were  all  held  by  the  king,  under  his  preroga- 
tive or  political  capacity.  1  Halst.  68.  This  argument  confounded  the 
distinction  between  the  capacity  in  which  the  king  holds, and  the  rights  held 
by  him.  Though  he  holds  all  in  his  political  capacity,  he  holds  some  pre- 
eminently, as  regalia  or  royal  rights.  General  words,  "  rivers,  mines,"  Sbc, 
do  not  pass  royal  rivers,  royal  minea.     Gate  <if  Mines,  Plowd.  3!)8-4,  880  ; 
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AUon  Wood^t   Case,  I  Co.  46  «/  10  Vin.  Abr.  697,  Prerog.  K.  li.  §  27; 
Chitty'B  Prerog.  3B2  ;   Can(U  CommUaionert  v.  People,  fi  Wend.  461. 

Nothing  passes  against  the  king  bj  implio&tion.  JJanne  Case,  Davies 
167  ;  Jure  Goronee  117;  7  Conn.  200.  The  term  "  rivers,"  will  not  pass 
the  soil.  Davies  154.  The  terms  "tx  certa  scientia,"  &c.,  never  have  the 
effect  to  enlarge  the  construction,  bo  as  to  embrace  prerogative  rights,  in 
such  geoeral  terms.  Alton  Wood's  Case,  1  Co.  46  l>,  and  the  above  case  in  18 
Tiner.  Such  general  terms  as  "  all  royalties,"  will  not  have  the  effect, 
^  -  '7  Conn.  200.  But  in  the  grant  in  question,  it  is  all  royalties  apper- 
^  taintng  to  tbe  premises  granted.  "Appurtenances"  will  pass  noth- 
ing, except  such  things  as  are  strictly  appurtenant.  Chitty's  Prerog,  892. 
It  vill  not  be  pretended,  that  royal  rivers  are  appurtenant  to  the  adjacent 
private  land.  These  doctrines  were  fully  maintained  in  this  court,  in  the 
case  of  Vharlea  River  Bridge,  in  1 1  Peters.  It  will  also  be  borne  in  mind, 
that  this  ancient  grant  is  to  be  oonstraed  in  reference  to  the  rights  of  the 
prerogative,  as  then  understood. 

II,  We  shall  now  view  this  royal  charter  in  its  other  aspects,  as  a  great 
state  paper,  containing  a  transfer  of  territory,  with  the  powers  of  govern- 
ment, according  to  the  principles  of  the  British  constitution.  Tn  this  respect 
it  is  to  be  constrned  upon  liberal  principles  of  public  law.  We  admit, 
that  nnder  this  aspect  of  the  case,  the  regalia  passed.  And  we  contend, 
that  if  the  grants  did  contain  language  unfficient  to  pass  tbom  on  technical 
groaods,  they  will  be  construed  to  pass  to  the  duke  as  the  regalia  of  the 
government ;  he  ^landing  in  the  place  of  the  crown,  to  hold  them  aa 
the  king  held  them.  All  the  regalia,  such  as  the  sea  and  its  arms,  or  the 
royal  rivers,  mines,  wrecks,  Jbc,  were  held  by  the  duke  and  the  proprietary 
government  nnder  him,  as  attached  to  the  government.  The  duke 
being  in  the  place  of  the  king  in  respect  to  them.  1  Halat.  77-8.  This 
constrnction  is  supported  by  considering, — 1st.  The  character  and  purpose  in 
and  for  which  the  territory  was  held  by  the  king.  2d.  The  design  of  the 
royal  grant. 

1,  The  territory  was  held  and  could  only  be  held  for  settlement  by  colon- 
isation or  otherwise.  If  held  to  lie  idle,  there  would  be  the  same  objection 
to  it  as  to  the  Indian  title. 

2.  The  design  of  the  grant  was  to  colonize  and  settle  with  British 
subjects,  in  order  to  consummate  the  title  and  extend  the  British  domin* 
ions.  The  purpose  was,  as  the  grant  purports  on  its  face,  to  introduce  Brit- 
ish law,  and  the  British  constitution.  To  effect  these  great  objects,  it  was 
iodispenable  that  all  the  regalia  or  royal  rights  should  be  held  here  as  they 
were  in  England,  attached  to  the  government,  and  for  the  benefit  of  the 
people. 

^  -  'Prerogative  rights  are  held  for  the  beDe6t  of  the  community  ; 
'  more  especially  those  charged  with  the  common  use,  aa  royal  rivers. 
Chitty's  Prerog.  4 ;  4  T.  R  410  ;  The  Elsebe,  8  Rob.  1B9.  According  to 
this  view  of  the  grant,  the  sea  and  its  arms  may  correctly  be  said  to  be  ap- 
purtenant to  the  government  and  territory  as  a  colonial  domain.  This  oon- 
atntotion  is  illustrated  by  the  oases  of  counties  palatine.  The  oount  palatine 
derives  his  name,  a  pelatio,  from  his  standing  in  the  place  of  the  king,  and 
indictments  are  charged  against  his  peace.  4  Inst.  204.  Hence,  lands  in  s 
oowity  palatine,  when  granted  by  the  court,  pass  withoat  livery,    4  Inst. 
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206.  Lands  may  be  holdeu  of  him  in  capite,  though  they  cannot  be  of  a  , 
private  subject.  Davies  181.  The  regalia,  in  a  county  palatine,  are  inci- 
dent to  the  government.  Boat  v.  Bishop  of  Dttrham,  2  Bulst.  226-7,  It 
is  sufficient  to  prescribe  for  franchises  not  granted — by  showing  a  county 
palatine.  4  Com.  Dig.  tit.  Franchise,  D,  T.  A  county  palatine  is  an  inferior 
subordinate  jnrisdiction,  in  the  heart  of  the  kingdom,  with  mere  judicial  and 
administrative  powers.  A  colonial  government  extends  over  a  large  terri- 
tory, and  is  clothed  with  high  legislative  and  executive  power  as  well  ac. 
jndiotal — with  complete,  though  subordinate  sovereignty.  If  the  regalia 
pass  in  a  connty  palatine,  as  incident  to  the  subordinate  jnrisdiction,  the 
reasons  for  passing  them  as  incident  to  the  colonial  government,  to  be  held 
and  applied  to  the  benefit  of  the  colonists,  applies  with  tenfold  force. 

The  surrender  by  the  proprietors  of  the  government  to  Queen  Anne, 
included  a  surrender  of  all  the  regalia,  sach  as  wrecks,  royal  rivers,  Ac. 
1st,  Impliedly.     2d,  Id  express  terms. 

1.  Impliedly.  If  the  above  view  taken  of  the  grant  be  correct,  this  fol- 
lows of  course :  If  these  regalia  were,  by  the  royal  grant,  converted  into 
mere  private  franchises  in  the  hands  of  individuals,  as  private  property, 
detached  altogether  from  the  government,  as  we  have  admitted  *to  ra,-.. 
be  in  the  case  with  the  soil  and  private  rivers,  then  they  were  not  ^ 
surrendered.  If  they  continued  concomitants  of  the  government,  then 
clearly  they  were  surrendered.  What  is  a  surrender  but  a  re-transfer  ?  If 
the  regalia  pass  incidentally,  by  the  creation  or  transfer  of  the  sovereign 
power,  they  will,  of  course,  pass  by  the  surrender  or  re-transfer  thereof, 
A  king  de  facto  takes  the  jure  regalia.    Chit.  Prerog.  205. 

2.  But  there  are  in  this  surrender  express  terms,  apt  and  sufficient  to  re- 
transfer  the  regalia  to  the  crown.  They  surrender  all  powers,  authorities 
and  privileges  of  and  concerning  the  government,  and  the  inhabitants  thereof. 
Learning  &  Spicer  615.  "  Privileges  "  embraces  the  regalia  in  their  hands. 
It  was  BO  understood  by  the  proprietors.  §  13.  It  is  soused  at  common  law. 
7  Com.  Dig.  tit.  Prerog.  D,  32.  If  only  the  high  political  powers  of  govern- 
ment were  designed  to  be  surrendered,  why  was  this  language  inserted  in 
the  surrender?  The  government  itself  embraces  all  those  high  political 
powers,  and  is  senseless  without  them.  All  the  minor  ^rtf  regalia  con- 
cerned the  government  and  the  inhabitants.  The  protocol  is  referred  to, 
Leaming  &  Spicer  SOO,  &9R,  wherein  it  is  stated,  that  the  rights  in  the  seaa 
cannot  well  be  circumscribed.  The  rights  of  the  seas,  there  referred  to, 
were  wrecks,  royal  fish,  A;c. 

Now,  any  one  familiar  with  the  jnrisprudence  of  Kew  Jersey  knows  that 
the  proprietors  never  claimed  or  pretended,  after  the  surrender,  to  claim 
these  rights.  The  error  here  arises  from  attending  to  the  protocol  or  nego- 
tiation, instead  of  the  surrender  itself.  The  proprietors  negotiated  for  a 
reservation  of  those  rights,  like  the  Duke  of  Atbol.  Bnt  though  the  com* 
missioners  were  at  first  disposed  to  concede  some  of  them,  yet  finally  none 
of  them  were  reserved  in  the  surrender.  But  this  attempt,  on  the  part  of 
the  proprietors,  to  procure  such  a  reservation,  shows  they  were  satisfied 
that  the  surrender  would  pass  them  to  the  crown,  nnless  an  express  reserva> 
tion  could  be  obtained.  In  the  construction  of  all  ancient  instruments,  bat 
more  especially  of  public  grants,  long-con tihued  usage  should  have  grdat 
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Next,  as  to  the  rights  id  the  sea  and  its  arms. 
•aa'7i         *''  ^  ^  wreckfl.    This  is  odq  of  the  minor  regalia  respeoting 

.-I  property,  and  la  often  vested  in  the  subject  as  a  franchise.  Lords 
of  manors  bordering  on  the  aea  frequently  olaim  it.  Yet  this  was  surren- 
dered, and  has  been  the  subject  of  repeated  regulation  by  statntes  provid- 
ing when  and  under  what  circnmstanoes  the  prooeeds  shall  be  paid  into  the 
state  ezohequer.     Patterson's  Laws  385. 

2.  Ferries,  when  established,  wharves,  ferrj-stairs,  piers,  Ac,  stretch 
into  the  rivers  and  bays.  If,  over  a  private  river,  the  owner  of  the  ferry 
would  have  to  pnrchase  the  land  of  the  owner  of  the  river ;  no  such  claim 
to  the  public  rivers  has  been  set  up  by  the  proprietors. 

3.  Bridges,  toll-bridges,  and  bridges  connected  with  turnpikes,  railroads, 
Ao,,  when  established  over  a  public  river,  occupying  the  ^oil,  would  be  an 
encroachment  upon  the  rights  of  the  proprietors,  if  they  owned  a  bed  of 
snob  river.  Compensation  in  such  cases  is  always  made  to  the  owners  of 
private  rivers  and  fast  land ;  but  none  has  been  made  to  the  proprietors 
as  owners  of  the  public  rivers. 

i.  The  right  of  the  riparian  proprietor  to  wharf  out  into  the  public  river, 
is  a  looal  custom  in  N'ew  Jersey.  How  oan  the  growth  of  such  a  custom  be 
reconciled  with  the  idea  that  the  soil  and  fisheries  in  those  public  watent 
were  the  private  property  of  the  lords  proprietors. 

6.  In  all  the  public  waters  of  the  state,  they  have  two  kinds  of  fisheries 
— common  fisheries,  and  private  or  shore  fisheries,  belonging  to  the  riparian 
owner.  The  latter  is  confined  to  fisheries  for  those  kinds  of  fish  which 
were  nsnally  taken  by  hauling  the  net  upon  the  shore,  and  are  called  shore 
fisheries.  By  long  usage,  these  kinds  of  fisheries  have  grown  into  private 
rights,  belonging  to  the  riparian  owner,  and  have  been  recognised  by 
repeated  le^slative  acts.  Bennett  v.  Jiogga,  1  Bald.  70.  Those  common 
fisheries  and  riparian  several  fisheries  are  all  incompatible  with  the  claims 
of  the  proprietors,  who,  ujder  such  claims,  would  have  had  several  fisheries 
in  all  the  rivers,  and  digposed  of  them  lo  their  grantees.  The  Delaware 
was,  by  an  early  law,  declared  to  be  a  common  fishery.  But  this  grew  out 
of  the  controversy  with  Pennsylvania,  and  was  the  assertion  of  a  right  as 
*388l  ^S^''*"'  tfaem.  The  *same  common  rights  of  fishery  have  existed  in 
^  all  the  other  waters  of  the  state.     Lcamiog  &  Spicer  480. 

The  oyster  fisheries  are  common  in  all  the  rivers  and  bays  of  the  state, 
and  have  always  been  protected  as  such.  The  acts  recite  the  rights  of  the 
poor  to  take  oysters,  and  protect  them  from  encroachment  by  citizens  of 
other  states ;  all  founded  on  the  idea  of  common  right.  1  Halst.  90-1 ; 
1  Allison's  N.  J.  Laws  fi7.  Preamble  ;  1  Pat.  203  ;  1  Nevile  87. 

It  is  not  pretended,  that  the  proprietors  have  ever  possessed  or  enjoyvd 
any  of  the  regalia,  since  the  surrender.  They  have  occasionally  made  a  fen 
grants  whioh  have  extended  over  these  public  waters,  but  they  have  been 
very  few.  Their  grants  have  almost  invariably  been  confined  to  the  bank 
or  margin  of  the  public  rivers.  See  4  Griffith's  Law  Keg.  1392.  But  in 
the  few  grants  they  have  made,  it  is  not  pretended,  that  the  grantees  have 
ever  aet  up  several  fisheries  for  oysters,  or  floating  fish  ;  or  claimed  and 
exercised  an  exclusive  right  in  any  other  way.  One  would  suppose,  if  the 
proprietors  had  claimed  the  regalia  after  the  surrender,  they  would  at  od» 
lure  aaserted  and  exercised  the  right  of  extinguishing  the  Indian  title,  ft 
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prerogative  right  appertaining  to  private  property.    But  this  has  never  been 
claimed  or  exercised,  independently  of  license  from  the  royal  govemmeDt. 
General  nttage,  in  New  Jersey,  then,  ia  decidedly  hostile  to  thiH  extraordi' 
nary  claim  of  the  proprietors. 

A  question  haii  arisen,  whether  the  Sing  of  England  can  grant  the  soil 
of  the  sea  and  its  anna,  ao  as  to  destroy  or  prejudice  public  rights.  Not 
considering  this  question  at  all  material  to  the  main  argument,  I  have  pur- 
posely kept  it  oat.  If  he  had  not  such  a  power,  however,  it  serves  to 
strengthen  the  construction  uf  the  royal  grant  that  be  did  not  intend  thus 
to  convey  the  sea  and  ita  arms  by  this  charter.  It  has  been  shown,  that  all 
the  uses  to  which  these  public  waters  can  be  applied  are  public  and  common, 
[t  is  only  when  the  waters  are  excluded  from  the  soil  by  alluvion,  wharfing 
out,  Jkc.,  that  it  becomes  private  ;  and  then  the  whole  character  is  changed. 
Vdall  V.  Truateea  of  Brooklyn,  19  Johns.  176.  To  grant  the  soil,  so  as  to 
give  an  individual  the  right  to  take  it  after  auch  a  change,  has  been  made  a 
nice  question  ;  and  it  has  *been  stated,  that  a  grant,  to  have  this  r«agg 
effect,  must  be  specially  formed.  Harg.  18  ;  2  Anst.  604,  609.  But  '- 
why  need  it  be  so  specially  formed  ;  if  the  king  can  at  once  grant,  so  as  to 
vest  in  an  individual  the  soil,  and  divested  of  all  common  nse  before  th<] 
change  takes  places  F 

Common  of  fishery  is  a  right  which  may  be  specially  pleaded,  and  can- 
not be  traversed.  Richardson  v.  Mayor  of  Orford,  2  H.  Bl.  182  ;  b.  c.  4 
T.  R  437  ;  Wardv.  Cretioeil,  Willes  208.  A  grant  of  soil  cannot  destroy 
the  common  right  of  fishery.  Chit.  Prerog.  142  ;  2  Bl.  Cora.  39.  The  dia- 
tinction  drawn  by  Blackstone  between  free  and  several  fisheries  is  not  that 
the  latter  reqairea  an  ownership  of  the  soil,  but  an  exclusive  fishery  in  a 
private  river,  granted  by  a  private  person.  See  Chitty  on  Fisheries  243—89. 
Harg.,  p.  11,  admits  a  common  right  of  fishery  cannot  be  destroyed. 

The  grants  and  pre-emptive  rights  spoken  of  in  the  books  are  claims  by 
prescription,  and  grants  of  prescriptive  rights,  arising  or  presumed  to  have 
arisen  prior  to  Magna  Cbarta.  See  also  6  Mod.  73  ;  Sid.  148-9  ;  16  Tin. 
Abr.  Piscary,  B,  1  ;  Year  Book,  8  Edw.  IV.  18  ;  7  East  195  ;  1  Inst.;  Magna 
Charta,  oh.  16,23.  The  grant  of  the  river  Thames  opposite  London,  ia 
foanded  on  an  ancient  preacriptive  grant.  Sbultze  S6.  No  case  can  be  shown 
of  a  grant,  since  Magna  Cbarta  and  its  confirmation,  not  founded  on  an 
ancient  prescriptive  right.  The  royal  fisheries  in  the  river  Banne  were  spec- 
ial  royalties,  the  ancient  inheritance  of  the  crown,  resting  npon  old  charters, 
collected  from  the  Pipe  Bolls  ;  the  evidence  of  which,  as  there  adduced, 
would  have  been  superfluous,  if  the  Icing  has  the  right  and  power  over  the 
navigable  waters  here  contended  for. 

The  only  remaining  question  to  be  considered  is  the  effect  of  tbedecisioue 
of  Arnold  v.  Mundy,  1  Halst.  1  ;  and  I  Penning.  391.  The  first  of  these 
cases  occupied  the  whole  ground.  The  suit  was  brought  on  a  tooationmade 
under  the  proprietors,  with  a  view  to  try  the  right.  In  the  other  case,  the 
qneatioQ  came  up  incidentally.  The  object  of  this  suit  unquestionably 
was,  to  review  and  overturn  the  decision  of  Arnold  v.  Mundy.  There  is  no 
pretence  for  alleging  that  any  quostion  under  the  *  constitution  of  the  tuqoa 
United  States  arose  in  Arnold  v.  Mundy.  The  question  was  of  un-  ^ 
mritten  local  laws,  resting  on  the  construction  of  an  ancient  charter,  applio- 
■ble  to  real  property,  and  affected  by  the  usages  of  the  state.    The  juriBdio- 
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tion  of  thia  court  over  cases  where  citizens  of  another  state  than  the  one  in 
wbioh  the  saic  arises  are  concerned,  rests  upon  the  ground  that  the  federal 
oonrts,  in  applying  the  law,  wiil  be  more  free  from  any  nndue  inflnenee. 
But  it  is  state  law  they  are  to  apply,  not  to  review,  alter  or  remodel  state 
law.  The  jurisdiction  of  this  court  is  not  controlling  or  reviewing.  It  Is 
not,  BO  far  as  respects  the  settling  of  state  law,  equal  ;  it  is  snhordinate. 
The  federal  courts  follow,  and  do  not  lead  ;  their  jurisdiction  is  occasional. 
Perhaps,  not  one  part  in  ten  thousand  of  the  public  waters  in  question,  are 
under  the  jurisdiction  of  this  court  at  all.  The  members  of  this  court 
cauuot  be  expected  to  be  acquainted  with  all  those  looal  usages  and 
opinions  which  enter  into  and  modify  the  laws  of  a  state,  especially,  its  un- 
written law.  Hence,  this  court  has  decided,  that  the  state  judiciary  is 
presumed  best  to  know  its  own  law,  and  is  tbe  appropriate  organ  to  expound 
and  settle  it.  Mmendorf  v.  Taylor,  10  Wheat.  1G2 ;  Belt  v.  MoTTi$<m, 
1  Pet.  3A9-60.  Hence,  this  court  follows,  and  changes  with,  the  state  law. 
Qrem  v.  Netd,  e  Ibid.  801. 

It  is  said,  the  decision  in  Arnold  v.  Mvndy  was  not  carried  up  and 
decided  in  the  court  of  appeals.  The  true  point  to  be  ascertained  is,  whether 
that  decision  is  state  law  ;  whether  it  has  been  so  far  adopted  and  acted 
upon,  as  to  form  a  part  of  its  unwritten  law.  There  are  two  branches  of  on- 
written  law  in  relation  to  this  subject.  1.  Those  old  and  well-established 
doctrines  about  which  there  can  be  no  dispote,  and  which  can  never  be 
modified  or  changed,  without  legislative  interference,  -such  as  the  law  of 
descents,  2.  Adjudications  upon  cases  constantly  arising,  attended  with 
new  combinations  of  circumstances.  It  is  in  reference  to  this  second  branch, 
that  the  rule  applies.  Under  the  maxim  ttare  decisis,  these  adjudications 
form  part  of  the  unwritten  common  law.  Bat  thi'y  may,  occasionally,  when 
*qaii  ^^^'^^  not  to  work  well,  bo  'modified.  This  flexibility  is  made  to 
-I  harmonize  with  the  stability  resulting  from  the  application  of  the 
above  maxim.  The  power  of  reconsidering  and  new-modelling  adjudications 
will  be  exercised  with  great  delicacy  and'  caution.  Adjudications  once 
deliberately  made,  are  beld  as  forming  part  of  the  settled  law,  notwith- 
standing this  occasional  interference  with  tfae  rule.  An  occasional  deviation 
does  not  impair  the  character  of  a  fixed  rule.  When  an  adjudication  is  once 
deliberately  made  by  a  court  competent  to  settle  the  law,  the  power  of 
disturbing  or  remodelling  it  does  not  belong  to  the  tribnaal  of  a  foreign 
government.  If  sur.h  a  point  came  up  in  the  supreme  court  of  any  other  state, 
upon  tbe  local  law  of  New  Jersey,  and  it  might  come  up  incidentally,  such 
a  decision  as  in  Arnold  v.  Mundy  would  be  implicitly  followed.  The  courts 
at  Westminster  Hall  would  implicitly  follow  it.  This  court,  under  the  deci- 
sion of  Green  v,  ifeal,  would  implicitly  follow  it. 

Is  the  supreme  court  of  New  Jersey  competent  to  settle  law  ;  or  must  it 
be  carried  up  to  the  court  of  appeals?  The  appeals  to  that  court  are  only 
occasional ;  there  are  no  reports  of  their  decisions,  Tbe  decisions  of  the 
supreme  court  are  all  reported  hy  law  ;  and  they  have,  by  force  of  law  and 
usage,  the  authority  of  binding  precedents,  in  tbe  state,  when  not  appealed 
from.  When  cited  in  other  oases,  even  in  the  court  of  appeals,  they  are 
respected  as  precedents  and  as  state  law  ;  more  especially,  when  they  have 
stood  for  years,  and  have  become  the  basis  of  business  transactions  knd  of 
legislative  action,  as  in  the  present  case. 
2S0 
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It  ia  also  objected,  that  tfaere  has  been  bnt  one  decision  npon  this  point. 
One  decision,  fully  and  thoroughly  investigated,  nay  be  more  effective,  than 
hair  a  dozen  decisionB  slightly  oonsidered.  This  ought  not  to  be  made  a 
question  of  arithmetic.  There  are  seldom,  in  any  case,  folly  discuBsed,  more 
than  one  deoision,  because  a  court  will  not,  unless  in  a  very  special  oaae, 
hear  a  second  argument  in  the  same  or  in  another  cause  on  the  same  point. 
It  may,  in  other  caaeii,  be  incidentally  alluded  to,  bnt  tills  can  add  little 
weight  to  the  force  of  the  decision.  If  that  is  wanted,  we  have  it  in  this 
case.  The  doctrine  was  incidentally  passed  npon  in  1  Penning.  301.  Tide* 
waters  were  there  held  by  the  court,  and  admitted  by  all  the  oonnael,  to  be 
publio  navigable  rivers.    'The  oyster  fishery,  there,  was  only  deemed   , 


to  be  pnblio  and  common  on  that  acoouut.     It  has  nowhere  been 
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decided  by  tfaia  court,  that  there  must  be  more  than  one  decision,  or  a 
decision  of  the  court  of  appeals,  in  those  states  where  they  have  such  courts, 
in  order  to  introduce  a  case  into  the  settled  law  of  the  slate  ;  euch  a  doctrine, 
if  carried  out,  would  unsettle  a  vast  body  of  law,  and  would  be  produotive 
of  infinite  mischief  in  those  states  where  a  branch  of  the  legislative  body 
forms  an  occasional  court  of  appeal.  Bemarks  made  by  the  court  in  tbe  vase 
before  them,  must  be  taken  in  reference  to  tbe  olronmstancee.  In  a  case 
where  the  decision  was  by  the  state  court  of  appeals,  it  may  be  said  to  form 
a  part  of  the  settled  law  ;  so,  where  there  have  been  several  decisions,  as 
sometimes  happens  in  will  cases,  they  may  be  said  to  have  the  same  effect ; 
but  it  does  not  follow,  that  one  decision  may  not  have  the  same  effect.  In 
S  Pet.  161,  and  6  Ibid,  '299,  this  court  followed  a  single  decision  of  >he  s*alii 
courts.  A  contrary  doctrine  would  lead  to  unfortunate  conflicfi  belwe.-n 
the  state  and  federal  judiciary.  If  this  court  should  attempt  to  overturn 
Arnold  v.  Mkmdy,  it  could  not  be  binding  upon  the  state  courts.  Ther« 
would  then  be  only  one  decision  here.  And  upon  the  principles  already 
settled  in  this  court,  they  would  be  bound  to  respect  and  follow  the  deciuiuu 
of  their  own  state  court  in  preference.  If  this  court  should  believe  that  the 
soil  was  in  the  plaintiff  below,  bnt  there  was  a  common  right  of  fishery,  for 
the  reason  above  stated,  the  judgment  should  be  in  favor  of  tbe  defendants 
below. 

Offden,  for  the  defendants  in  error. — There  are  two  (joestions  in  this 
case  :  1.  The  extent  of  the  grant  of  King  Chark-s  II.  2.  The  operation 
and  effect  of  the  surrender  in  1702,  to  Queen  Aune.  The  question  whether 
the  country,  now  the  United  States,  wa^  acquired  by  discovery  or  oonquest, 
is  of  DO  moment  in  this  ease. 

Tbe  question,  what  passed  to  the  Duke  of  York,  by  the  letters-patent, 
properly  divides  itself  into  two  portions.  1.  What  was  the  thing  granted? 
2.  Had  the  king  the  power  to  make  the  grant,  as  it  is  oonstrned  by  the 
defendants  in  error  f 

The  grant  is  of  all  the  lands,  soils,  rivers,  dbc,  and  of  all  other  regali- 
ties.    "  Soil  is  the  appropriate  word  to  pass  land  undei  'water.     It 


8  not  a  general  term,  but  an  apt  and  proper  ont'  to  pass  soil  under  a 
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river  ;  and  therefore,  when  used,  passes,  by  tbe  king'M  grant,  all  that  ia  the 
prerogative  right  of  the  king.  It  is  to  be  liolilen  by  the  Duke  of  York  and 
his  heirs.  In  fee-simple,  in  free  anil  common  ttoeage.  Mow,  suppose  the  deed 
stopped   here,  would   there   be  any  donbt  of   its  contstruotion  i    It  then 
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grants  the  powers  of  goTerament,  civil  aad  milituy.  By  the  grant  of  the 
Dake  of  Tork,  King  Charles  11.  parted  with  all  the  premises  ioolncled 
within  the  grant,  and  also  with  all  his  rights  of  sovereignty  or  power  of 
jOTernment,  on  condition,  and  so  long  as  the  laws  made  by  the  new  govern- 
ment ^ere  not  contrary  to  the  laws  of  England  ;  reserving  only  a  right  of 
receiving  and  bearing  appeals  from  provincial  judgments  and  decrees  or 
sentences.  He  parted  with  all  his  prerogative  rights  in  the  territory  con- 
tained in  the  grant ;  because  having  parted  with  the  sovereign  power,  he 
must  necessarily  have  parted  with  all  the  rights  of  sovereignty.  He  parted 
with  his  crown  and  with  all  the  rights  attached  to  it ;  and  he  had  no  pre- 
rogative rights  remaining  in  bim,  except  those  expressly  reserved.  The 
Duke  of  York,  and  the  proprietors  of  New  Jersey  under  him,  were  seised 
and  possessed  of  all  the  rights  of  the  King  of  England,  both  of  property  and 
government. 

This  presents  the  point,  had  the  king  power  to  make  each  a  grant  ?  It 
seems  to  the  connsel  for  the  defendants  in  error,  to  be  placing  this  question 
on  too  narrow  a  ground,  to  put  the  validity  of  this  grant,  upon  the  king's 
prerogative  rights.  Those  rights  were,  from  their  nature,  and  must  be, 
confined  to  England.  Thi^i  grant,  parting  not  only  with  the  soil,  but  with 
the  government  of  the  country  granted  by  him,  transoends  all  his  preroga- 
tive rights  under  the  common  law  of  England.  He,  as  king,  cannot  grant 
a  right  of  sovereignty  over  any  part  of  England.  This  right  to  part  with 
and  convey  the  property  and  sovereignty  of  government  of  this  territory, 
must  be  traced  to  the  great  principles  of  national  law,  applicable  to  every 
nation,  to  every  sovereign  in  whom  is  the  power  of  diBposing  of  any  prop- 
erty which  the  nation  has  acquired  either  by  conquest  or  discovery.  The 
oorreotness  of  this  view  of  sovereign  power,  must  be  judged  of,  not  by  the 
common  law,  but  according  to  the  law  of  nations. 

*It  is  considered  a  oession  by  a  sovereign  to  one  of  his  subjects, 
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but  it  is  intended  to  vest  in  that  subject  a  territory  with  all  the  rights 


of  government ;  and  it  must  be  construed  as  if  it  were  a  cession  to  another 
sovereign.  By  the  treaty  of  1 783,  the  king  of  Great  Britain  ceded  all  his 
right  and  sovereignty  over  the  United  States.  Did  not  the  rivers  and  the 
floil  under  them  pass,  without  apt  and  special  words  to  include  all  bis  regali- 
ties? This  was  a  newly-acqnircd  territory,  then  a  wilderness  ;  tbe  settle- 
ment and  improvement  of  it  were  great  objeota  with  the  crown.  In  order 
to  effect  this,  it  was  intended  to  bold  out  great  induoements  to  Englishmen 
and  otbers,  to  come  over  and  inhabit  it.  Self-government  was  always 
a  favorite  object  with  the  people  of  England,  who  were  strongly  imbued 
with  a  love  of  liberty  ;  and  in  furtherance  of  that  object,  this  grant,  and  the 
power  and  property  included  in  it,  were  made  and  granted  by  tbe  king. 
The  people  were  to  be  subject  to  their  allegiance  to  the  crown  ;  but  not  to 
be  subject  to  all  tbe  prerogatives  vested  in  the  king  by  the  common  law. 

To  a  certain  extent,  this  was  a  part  of  one  and  the  same  nation.  The  one 
mies  of  England,  in  time  of  war,  were  tbeir  enemies ;  and  in  time  of  peace, 
they  were  at  peace  with  every  nation  with  whom  England  was  at  peaoe. 
But  to  a  great  extent,  they  were  an  independent  government  ;  making  their 
own  laws,  holding  treaties  with  the  Indians,  naturalizing  citizens,  and  exer- 
cbing  full  legislative  authority  ;  restrained  only  by  the  condition  contained 
in  the  patent,  with  an  exclusive  power  of  taxing  their  inhabitants,  Ac  To 
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assert  that  tbey  held  all  their  rights,  and  exercised  all  their  power,  subject 
to  the  oommon  law  prerogative  of  the  king  of  England,  wonld  be  contrary 
to  common  sense.  To  one  prerogative,  from  their  peculiar  and  anomalons 
situation,  they  were  subject,  the  power  of  the  kiug  to  declare  war  and  to 
make  peace;  but  to  nothing  else.  The  exercise  of  the  royal  prerogative  had, 
in  many  cases,  been  considered  as  leading  to  acts  of  tyranny,  in  England  ; 
and  to  avoid  being  no  longer  within  it,  was,  no  doubt,  one  great  inducement 
to  many  to  leave  that  kingdom  ;  and  they  never  could  believe,  that  those 
prerogative  rights  were  to  follow  them  in  their  new  homes. 

*Io  connection  with  this  point  in  the  argument,  it  is  important  . 


to  refi'r  to  dates.     The  patent  of  Charles  II.  to  the  Duke  of  York 
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was  dated  on  the  12th  of  March  1664.  The  dnke  conveyed  to  Berkley  and 
Carteret  on  the  24th  Jnne  1664.  The  concession  and  agreement  made  by 
Berkley  and  Carteret  with  all  and  every  the  adventurers,  and  all  such  as 
shall  settle  or  plant  there,  bears  date  the  10th  of  February  1664.  If  this 
was  before  the  grant  to  the  Dake  of  York,  it  is  probable,  the  concessions 
were  known  and  approved  by  the  king,  before  he  made  the  grant  to  the 
duke.  Whether,  therefore,  these  grants,  concessions  and  agreements  of 
Berkley  and  Carteret  were  made  after  or  before  the  letters- patent,  is  of  no 
conseqnenoe. 

By  the  2Sth  article  of  the  concessions,  we  find  the  proprietors  acting  and 
erecting  a  government  of  their  own,  with  the  knowledge  and  consent  cf  the 
king,  with  three  distinct  departments,  legislative,  executive  and  judicial  ; 
and  free,  it  is  apprehended,  from  all  the  common-law  prerogatives  of  the 
crown  of  England,  and  subject  only  to  one  great  prerogative,  that  of  making 
war  and  peace  In  confirmation  of  this  doctrine,  the  court  are  referred 
to  Satk.  666,  where  Lord  Holt  says, "  the  law  of  England  does  not  extend  to 
Virginia ;  her  law  is  what  the  king  pleases."  Id  the  opinion  or  Lord  Holt, 
the  power  of  the  king  was  unlimited  ;  restrained  or  governed  by  no  princi- 
ple of  the  conimoD  law.  He  had  a  right,  then,  to  grant  New  Jersey,  with- 
out any  reference  to  the  laws  of  England,  or  to  his  prerogatives  under  those 
laws.  He  conld  give  no  stronger  evidence  of  his  pleasure,  than  by  the 
words  of  the  grant  made  by  him  to  the  Duke  of  York. 

But  if  tbia  case  is  to  be  determined  according  to  the  strictest  and  most 
technical  mies  of  the  common  law,  let  us  now  examine  that  law,  and  see 
what  will  be  the  resnlt  upon  the  questions  in  this  case.  It  is  contended  by 
the  counsel  for  the  plaintiffs  in  error,  that  the  prerogative  rights  of  the  king 
to  rivers,  in  which  the  tide  ebbs  and  flows,  to  the  bays  and  inlets  from  the 
sea,  to  the  soil  under  the  rivers,  and  to  the  fisheries,  are  held  by  him  in  trust 
for  the  use  of  all  hia  subjects  ;  and  cannot  be  transferred  by  him  to  an  in- 
dividual. *If  these  were  the  trusts  upon  which  the  king  held  these  p,.„. 
rights,  it  is  presumed,  tbat  the  state  of  New  Jersey  must  now  hold  L 
them  upon  tbe  aame  trusta.  By  the  revolution,  the  state  acquired  all  the 
rights  which  belonged  to  the  crown,  but  none  others.  If  the  king  held  all 
the  rights  upon  the  trusts  mentioned,  the  slate  must  hold  them  upon  the 
aame  trusts.  But  by  the  legislation  of  Now  Jersey,  all  such  trusts  are  denied. 
Acts  of  the  legislature  of  New  Jersey  of  November  24tb,  and  December 
SVth,  1816.  These  acts  authorize  the  leasing  of  those  flats,  or  land,  or  soil 
under  the  water,  to  any  individual,  and  not  to  the  riparian  owners  of  the 
soil  only,  bat  to  any  one  who  shall  pay  the  state  a  certain  annual  rent ;  and 
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have  aota&lly  leawd  to  the  plaintiffs  in  error  the  premises  in  dispute,  for  a 
term  o£  years,  none  of  whom  are  stated  to  be  ttie  owners  of  the  adjacent 
shores.  If  the  legislature  of  Kew  Jersey  have  the  power  to  lease  for  years, 
they  may  do  so  for  life  or  in  fee.  So  long  as  they  have  the  power  to  con- 
vey any  interest  or  estate  in  the  premises  to  individuals,  the  nature  and 
contiauanoe  of  the  estate  to  be  conveyed  or  granted  must  depend  entirely 
and  exclusively  on  the  legislative  discretion. 

By  what  course  of  reasouiog  do  the  counsel  for  the  plaintiffs  in  error 
arrive  at  the  conolnsion,  that  the  state  have  now  the  power  to  make  a  dis- 
position of  this  property  for  private  purposes,  and  that  the  orown,  anterior 
to  the  revolution,  had  no  snoh  power  or  right  It  is  not  intended  to  consume 
the  time  of  the  oonrt,  by  reading  the  oases  referred  to  in  the  argumeoti 
already  addressed  to  the  conrt  by  the  counsel  for  the  defendants  in  error. 
The  principles  contained  in  these  authorities  will  be  stated.  All  rivers,  bays 
wbioh  are  what  are  oalled  arms  of  the  sea,  in  wbioh  the  tide  ebbs  and  flows. 
and  the  soil  under  tbem,  below  high- water  mark,  and  the  rights  of  fisheries 
in  these  rivers,  ;>rinidy<iciebelongto  the  king.  They  may,  however,  belong 
to  a  subject ;  bat  he  most  show  his  title  to  them.  He  may  show,  eiilior  an 
actual  grant,  or  he  may  show  a  title  by  presonption,  which  always  supposes 
a  grant.  A  grant  from  the  king  of  a  river,  and  the  soil  under  it,  passes  a 
right  of  fishery  to  the  grantee.  It  was,  for  sometime,  made  a  *queB- 
'  J  tion,  whether  there  could  be  a  several  right  of  fishery,  without  the 
ownership  of  the  soil ;  all  the  oases  od  that  subject  necessarily  admit  that 
the  right  of  soil  under  the  river  may  be  vested  in  an  individaal.  There  are 
but  two  oases  from  which  a  contrary  doctrine  can  be  deduced ;  they  are 
the  oases  in  6  Mod,  18,  and  6  Rob.  159.  But  this  court,  it  is  confidently 
believed,  will  not  snfler  these  two  cases  to  overrnle  the  maHs  of  authorities 
cited  for  the  defendants  in  error,  nor  the  authority  of  Sir  Mattsew  Hale, 
one  of  the  most  learned  and  accurate  lawyers  that  ever  lived. 

To  proceed  to  the  second  point :  what  rights  were  surrendered  by  tbe 
proprietors  to  the  crown,  by  the  deed  of  surrender  of  1 702  ?  It  will  be 
recollected,  that  the  original  grant  from  Charles  II.,  was  not  onlj  of  the 
property,  but  of  the  government  of  the  territories  granted  ;  all  civil  and 
military  power  was  granted.  In  1T02,  the  proprietors  surrendered  their 
right  of  government,  and  nothing  else  ;  whatever  was  a  right  of  property 
was  retained  by  them ;  whatever  was  necessary  for  the  government,  was 
anrreodered  by  them.  Certainly,  the  surrender  never  intended  to  abandon 
any  of  the  property,  and  to  enable  the  queen  to  grant  it.  It  has  been 
shown,  that  the  property  in  tbe  soil  was  granted  to  those  who  held  under 
the  letters-patent  of  Charles  11.,  as  property.  It  is,  then,  evident,  that  it 
never  was  surrendered  to  the  crown.  If  It  never  was  granted  as  property, 
but  was  a  part  of  the  powers  of  government,  necessarily  appertaining  to  it, 
then  it  waa  not  surrendered.  As  has  been  shown  by  the  oases  cited,  the  soil 
under  a  river  may  be  granted  by  the  crown  to  a  subject,  and  the  govern* 
meat  still  goes  on.  This  fully  establishes  the  position,  that  the  retaining 
sacb  property  in  the  crown  is  not  necessary  to  the  existence  and  administra- 
tion of  the  government.  The  proprietora  exercised  privileges  which  are 
essential  to  every  government.  They  established  forts  ;  a  fort  was  erected 
at  Amboy.  They  continued,  after  the  surrender,  to  use  and  exercise  all 
rights  of  property  in  the  territory  for  its  protection  and  for  their  advantage. 
3fi4 
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This  IB  not  a  case  of  local  law,  and  the  deuisions  of  ihe  courts  of  Ne\i 
Jersey  are  not  entitled  to  authority  *in  the  courts  of  the  United  r»„-,o 
States,  as  they  would  be  on  the  construction  of  the  statutes  of  New  '- 
Jersey.  This  court  will  look  at  these  decisions  with  respect,  but  will  not 
yield  to  them  the  decision  of  the  question  before  the  court.  The  court  are 
now  called  upon  to  ^ve  a  construction  to  a  patent  from  the  kiug  of  Eng- 
land, which  related  to  territory  as  well  within  the  limits  of  what  is  now 
New  York,  as  New  Jersey.  This  is  not  a  local  question.  For  the  constrno- 
tioo  the  court  are  now  called  upon  to  gave  to  these  letters- pa  tent,  they  will 
look  at  the  interpretation  given  to  them  in  West  Jersey.  The  people  of 
that  part  of  the  territory  granted  by  the  letters-patent,  have  always  used  tbe 
right  of  fishery  in  the  river  Delaware.  This  right  baa  been  derived  from 
grants  of  the  proprietors  of  West  Jersey. 

Wriffht,  for  the  defendants  in  error. — The  following  is  a  concise  state- 
ment of  the  facts  of  the  case.  An  action  of  ejectment  was  instituted  in 
the  circuit  court  of  the  United  Slates  for  the  district  of  New  Jersey,  by 
tbe  defendant  in  error,  to  try  the  title  to  land  covered  with  water,  situated 
in  tbe  bay  of  Amboy,  near  the  mouth  of  the  Raritan  river.  The  defend- 
ant in  error,  being  plaintiff  below,  obtained  a  judgment  in  tbe  circuit  court, 
on  a  special  verdict ;  and  this  writ  of  error  was  prosecuted  by  the  defend- 
ants. 

In  the  circuit  court,  the  plaintiffs  in  the  ejectment  claimed  title  under  a 
patent  from  King  Charles  II.  of  England,  to  his  brother  James,  then  Duke 
of  York,  executed  IZth  March  1064,  by  which  the  whole  of  the  territory, 
now  tbe  state  of  New  Jersey,  including  the  premises  in  question,  with  other 
large  bodies  of  land,  were  granted  to  the  Duke  of  York.  By  conveyances 
from  the  Duke  of  York  and  others,  the  property  was  claimed  to  be  vested 
in  the  defendant  in  error.  The  patent  describes  the  land  in  the  usnal  form 
of  sncb  conveyances  from  tbe  crown  of  England,  without  any  exceptions  or 
reservations,  with  certain  islands  upon  the  sea-coast,  "  and  the  lands  from 
the  west  side  of  Connecticut  river  to  the  east  side  of  the  Delaware  bay." 
This  was  the  grant  of  property  from  the  king  to  the  duke,  and  it  is  not 
questioned,  that  the  mesne  conveyancen  from  the  duke  down  to  the  plain- 
tiff in  the  ejectment,  have  been  equally  broad  and  comprehensive  lo  carry 
tbe  title  to  the  premises  in  question.  In  a  'subsequent  part  of  the  p^„.„ 
patent,  full  powers  of  government,  civil  and  military,  in  and  over  I- 
the  territory,  are  granted  to  the  duke,  "his  heirs,  deputies,  agents  and 
assigns,"  reserving. only  an  appeal  to  the  king  in  favor  of  any  person 
*'  touching  any  judgment  or  sentence  to  be  by  them  made  or  given." 

On  the  15th  of  April  1702,  the  twenty-four  proprietors  of  East  New 
Jersey,  "  aseignees  of  the  Duke  of  York,"  surrendered  to  Anne,  then  Queen 
of  England,  the  powers  of  government  granted  in  the  patent  from  the  king  ; 
which  surrender  was  made  in  the  very  terms  of  the  grant  in  the  patent ; 
and  that  surrender,  so  made,  was  accepted  by  the  queen  two  days  after  it 
was  made.  Under  this  state  of  facts,  not  controverted,  tbe  questions  in 
this  case  are  made : 

L  Could  the  king  of  England,  in  conformity  with  the  law  of  nations 
and  the  laws  of  England,  oonvoy,  in  the  year  1664,  to  a  subject  of  bis  realm, 
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a  TalW  title  to  land  covered  by  the  water  of  bays,  rivers  or  arms  of  tbe  Wft, 
where  tbe  tide  ebbs  and  flows,  in  the  province  of  New  Jersey  ? 

The  laws  of  natare  and  nations  establish  the  following  propositions, 
pertinent  to  this  question  :  1.  Every  nation  is  the  proprietor  as  well  of  the 
rivers  and  seas  as  of  the  lands  within  its  territorial  limits,  Vattel  120,  g  266. 
2.  The  aca  itself,  to  a  certain  extent,  and  for  certain  purposes,  may  be  ap- 
propriated and  become  ezclutiive  property  as  well  as  the  land.  Vattel  127, 
g  287  ;  Ruth,  book  I,  oh.  5,  p.  76,  §  8.  3.  The  nation  may  dispose  of  the 
property  in  its  possession,  as  it  pleases  ;  may  lawfully  alienate  or  mortgage 
it.  Vattel  117,  §§  '26t-3.  4.  The  nation  may  invest  the  sovereign  with  the 
title  to  its  property,  and  thne  confer  npon  him  tbe  rights  to  alienate  or 
mortgage  it.     Vattel  117,  |§  261-2. 

llie  laws  of  England  establish  the  following  propositions  material  to 
this  point :  I.  Tbe  common  law  of  England  vests  in  tbe  king  tbe  title  to  all 
public  property,  1  Bl.  Com,  ch,  8,  298-9  ;  2  Ibid,  16,  261-2  ;  Harg,  Law 
Tracts,  de  Jure  Maria,  ch,  4,  10,  11,  12  ;  6  Com.  Dig,  tit.  Prerogative,  60, 
B,  63;  *Tenure  337;  5  Com.  Dig,  tit.  Navigation,  107  ;  3  Co,  5, 
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109.     2.  A  subject  may  acquire  the  property  of  navigable  rivers  and 


the  soil,  and  of  speciflo  localities  in  tbe  sea  itself,  by  grant  or  prescriptio 
as  he  may  many  other  prerogative  rights  of  the  king  of  a  like  character ; 
and  the  king  may  make  all  these  grants  to  a  subject,  Harg,  Law  Tracts, 
de  Jure  Maris,  ch.  4,  II,  13,  ch.  R,  17,  IS  ;  PaZmer  v,  MuUiga7i,  3  Caines 
316,  319  ;  People  V.  Piatt,  17  Johns.  196,  The  Massachusetts  cases  equally 
recognise  the  authority  of  the  law  tracts  in  that  state.  So,  too,  are  tho 
decisions  in  other  states.     1  Pick.  180  ;  2  Conn.  481  ;  2  Binn.  475, 

As  it  has  been  said,  that  no  grants  to  navigable  rivers,  and  the  soils  and 
fisheries  thereof,  have  been  made  since  Magna  Charta,  the  following  refer- 
ences are  made.  Davies  155  ;  Hamilton  v.  DonegaU,  3  Ridg,  Pari,  Cas. 
276-328,  Other  authorities  of  English  elementary  authors,  and  English 
adjndgcd  cases,  sustain  Lord  Hale  in  the  positions,  that  tbe  subject  can 
acquire  these  rights,  and  that  the  king  has  a  right  to  make  tbe  grants,  and 
has  been  accustomed  to  make  them,  1  Bl.  Com,  386  ;  5  Cruise's  Dig.  45, 
§10,  tit.  King's  Grant,  54  ;  3  Ibid.  262  ;  (7arrfir  v,  ^wrcof,  4  Burr,  2163  ;  s,  c. 
2164-6  ;  1  Mod.  106  ;  6  Com,  Dig,  108,  tit.  Navigation  ;  6  Ibid,  65,  tit.  Pre- 
rogative ;  4  Co,  part  7,  p.  19  ;  Bulbrook  v,  Ooodere,  2  Burr,  1768,  All  the 
following  authorities  of  a  date  later  than  tbe  publication  of  Hargrave's 
Tracts  give  to  them  the  highest  authority.  The  banker's  Case,  Skin.  601  ; 
Ma^or  of  Or/ord  v,  Richardeon,  A  T.  R,  439  ;  6  Burr.  286  ;  5  Mod,  666  ;  3 
Bam.  &  Ores,  875  ;  2  Bos,  &  Pnl.  472  ;  fi  Bam.  ft  Ores.  268.  American 
cases  sustain  the  right  of   the  king  to  make  such  grants,     2  Bing.  476  ; 

4  Mass.  144,  622  ;  1  Pick.  180;  3  Johns.  367  ;  6  Ibid.  131  ;  17  Ibid.  196  ;  20 
Ibid.  90  ;  1  Conn.  284  ;  7  Ibid.  486  ;  2  Ibid.  481  ;    1  Har.  &  McHen.  664  ; 

5  Wheat,  677-97, 

Mr,  Wright  proceeded  to  examine  the  cases  cited  for  tbe  plaintiffs  in 
error,  in  support  of  the  principles  contended  for  by  them.  He  argued,  that 
none  of  those  cases  impugned  the  doctrine  he  had  claimed.  Some  of  th« 
,..|.  oaxes  were  taken  from  the  civil,  and  not  *from  the  common  law,  to 
^  which  only  the  parties  must  look  for  the  principles  to  govern  the 
controversy.     The  difference  between  the  civil  and  common  law  rights,  ajrd 
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the  oivil  law,  are  laid  dowo  by  Bractoc.  S  Bam.  &  Cree.  290,  292-3,  309, 
311. 

BlaokBtone  (2  Bl.  Com.  89)  Rupposes,  that  Magna  Obarta,  oh.  18,  had 
reiitrained  the  king  from  granting  free  fishery,  by  which  he  evideTitly 
iDtendfl  "  exclusive  fishery,  in  navigable  waters,  when  the  soil  is  in  the 
king ;"  bat  he  says  it  is  different  as  to  several  fishery,  becanse  that  must 
either  be  in,  or  be  derived  from,  ibe  owner  of  the  soil. 

The  kings  of  England,  then,  had  the  right,  by  the  laws  of  nations  and 
the  laws  of  England,  at  least,  until  the  statute  of  1  Ann.  in  the  year  1701, 
to  grant  in  fee,  to  a  anbjeot,  the  orown  lands  and  various  royal  francbises, 
portions  of  the  property  and  inheritance  of  the  crown,  within  the  realm  j 
and  the  subject  oonld  take,  hold,  possesH  and  enjoy,  in  foil  propriety,  accord- 
ing to  the  grant,  the  lands  and  franchises  so  conveyed  to  him  by  the 
sovereign .  It  cannot  surely  be  necessary  to  resort  to  argument  or  authority, 
to  prove  that  the  power  of  the  king  to  make  grants  to  hia  subjects,  either 
of  lands  or  franchises,  in  the  waste  and  wilderness  province  of  New  Jersey, 
in  16S4  or  1674,  was  at  least  as  extensive  as  the  power  he  then  possessed  to 
make  similar  grants  within  the  realm  of  England. 

Still,  it  has  been  objected,  that  the  title  of  the  defendant  in  error  is  not 
sustained  by  these  authorities,  and  the  principles  they  establish  ;  becanse  it 
is  said,  the  power  of  the  king  to  grant  is  confined  to  the  alienation  of  his 
private  property,  "  his  ordinary  revenne,"  "  lands  vested  in  him  upon  feudal 
principles,"  and  does  not  extend  to  the  public  property,  to  property  held 
"by  virtue  of  bis  prerogative,"  in  which  way  only,  it  ia  alleged,  he  holds 
"  tbe  allodium  of  the  soil  of  navigable  rivers  and  the  sea."  The  autboritira 
already  oited  answer  this  objection.  All  the  cases  establish  the  power  of  tbe 
king  to  make  the  grant,  or  the  right  of  the  subject  to  hold  by  prescription, 
which  pre-eupposes  a  grant  from  the  crown  as  tbe  only  lawful  commence- 
ment of  the  title.  Cited,  3  Cruise's  Dig.  244,  tit.  Franchise,  g  1  ;  6  Ibid.  46, 
tit.  King's  Grant,  §  7  ;  2  Bl.  Com.  265  ;  4  Burr.  ilM.     'This  objec-   . 


tion,  however,  has  no  foundation  in  the  English  common  law,  but  is 
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entirely  subversive  of  one  of  its  oldest  and  best-settled  principles.  The  king 
holds  nothing  as  "  private  property,"  but  everything  \ajure  eororuB.  Even 
that  which  was  bis  private  property,  before  be  was  king,  the  moment  the 
crown  descends  upon  him,  is  h^Mjure  coronae,  and  not  as  his  private  prop- 
erty.    6  Com.  Dig.  60,  tit.  Prerogative,  D.  64  ;  Skin.  603. 

A  seoond  objection  is,  that  by  chapters  16  and  23  of  the  statute  of 
Magna  Charta,  adopted  by  the  king  and  parliament  of  England,  in  the  ninth 
year  of  the  reign  of  Henry  III.,  a.  d.  1224-S,  the  power  of  the  king  to  grant 
the  soil  of  navigable  rivers,  ports,  havens  and  arms  of  the  scg  was  restrained, 
and  the  exercise  of  it  as  to  new  grants  entirely  prohibited,  so  that  any  such 
grants,  made  subsequent  to  that  statute,  are  contrary  to  its  provisions,  and 
therefore  void.  This  objection  admits  of  several  very  oonclusive  answers  ; 
but  tbe  one  which  seems  to  present  itself  as  first  in  order,  as,  if  sonnd,  it 
must  be  in  importance,  is — 

1.  That  neither  of  these  chapters  of  Magna  Charta  relate  at  all  to  the 
title  of  tbe  soil  upon  which  they  act,  or  contain  any  prohibition  whatever 
against  grants  of  soil  anywhere,  cither  by  the  sovereign  or  a  subject.  They 
merely,  in  the  broadest  construction  which  any  one  has  sought  to  give  to 
them,  prescribe  and  restrain  tbe  use  of  the  soil  of  the  banks  and  beds  of 
IB  Pit.— 17  257  . 
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rivers,  as  it  relates  to  obBtructions  to  navigation  and  fishing ;  and  that 
eqaallf  whether  the  propriety  of  that  soil  be  in  a  subjeot,  or  in  the  king. 
This  position  will  net  be  obviated,  if  the  court  shall  be  of  the  opinion  th^ 
by  virtue  of  these  titatutca,  a  common  right  of  fishery  in  the  waters  which 
cover  the  premises  in  question  was  secured  to  all  the  subjects  of  the  king, 
and  has  passed  to  the  people  of  the  state  of  New  Jersey  ;  because  the  plain- 
tiffs in  error  do  not  defend  under  any  euob  claim  of  common  right,  but 
under  a  title  in  the  state  of  New  Jersey,  adverse  to  the  title  of  the  defend- 
ant ID  error,  and  by  virtue  of  which  they  claim  a  several  fishery,  the  right 
to  put  the  waters  and  banks  in  defence,  to  put  down  wears  thereon,  not 
•mil  obstructing  the  navigation,  and  to  exclude,  for  *a  term  of  years,  all 
^  the  other  inhabitants  of  New  Jersey  from  taking  fish  there. 
3,  Another  answer  to  this  objection  is,  that  Magna  Cliarta  is  a  mere 
statute,  and  it  application  was  local  and  confined  to  the  realm  of  England, 
for  which  the  parliament  wliich  passed  it  was  the  local  legislature,  unless 
subsequently  expressly  extended  to  the  colonies  by  competent  authority. 
This  is  shown  upon  the  faoe  of  the  statute  itself.  The  preamble  contains 
this  language.'  Cited,  Coke's  Institutes,  part  1,  vol.  I,  p.  1  (Eng.  edit. 
1817),  In  order  further  to  show  the  proper  construction  of  the  16th  chap- 
ter of  Magna  Cbarta,  Mr.  Wright  also  cited  2  Bl.  Com.  30  ;  Cruise's  Dig. 
261,  tit.  Franchise  ;  Ihtke  of  Somerset  v.  Fogv>dl,  5  Barn.  S^  Cres.  875  ;  1 
Statutes  of  Great  Britain  and  Ireland,  67ft,  718,  vol.  2,  213,  242,  644,  688  ; 
7  Co.  part  18,  p.  36-36. 

It  is  believed,  that  both  the  objections  above  enumerated  are  effectually 
disposed  of  by  tbe  oonsiderations  and  authorities  presented,  and  that  the 
proposition  before  arrived  at  is  fully  established,  viz :  "That  the  king  of 
England  had  the  right,  by  the  laws  of  nations,  and  the  taws  of  England,  at 
least,  until  the  statute  of  1  Anne,  in  the  year  1701,  to  grant  in  fee,  to  a  sub- 
ject, the  crown  lands,  and  varions  royal  franchises,  portions  of  the  property 
and  inheritanoe  of  the  orown,  within  the  realm  ;  and  the  subject  could  take, 
bold,  possess  and  enjoy,  in  full  propriety,  according  to  the  grant,  the  lands 
and  franchises  so  conveyed  to  him  by  the  sovereign."  This  court  has 
adopted  these  principles,  as  to  the  power  of  the  king  over  his  distant  and 
conquered  dominions;  and  has  applied  them  to  the  Amerioan  colonies,  espec- 
ially so  far  as  they  relate  to  grants  of  the  soil  of  this  country,  in  a  great  vari- 
ety of  decisions.  One  of  the  leading  cases,  if  not  the  most  so,  is  that  of 
Jahruon  t.  Mcintosh,  in  which  the  opinion  of  the  court  was  pronounced  by 
the  late  Chief  Justioe  M*it8HAT.T.  Johnson  v.  Mcintosh,  8  Wheat. 
64S,  S73-4,  606,  607. 

Whatever  then  may  have  been,  or  may  be,  the  power  of  the  king  of 
England  to  grant  lands  within  the  realm,  it  is  believed,  the  main  qoestion 
with  which  this  argument  commenced,  may  now  be  safely  answered,  lliat 
,  .  the  king  of  England,  in  conformity  *'witb  the  laws  of  nations  and  the 
^  laws  of  England,  could  convey,  in  the  year  1664,  to  a  subject  of  bis 
realm,  a  valid  title  to  lands  covered  hy  the  water  of  bays,  rivers  and  arms 
of  the  sea,  where  the  tide  ebbs  and  flows,  in  the  then  province  of  Nev 
Jersey  ;  and  that  the  courts  of  the  United  States  cannot,  according  to  the 
well-established  principles  of  the  laws  of  nations,  of  the  laws  of  England, 
and  of  the  laws  of  the  United  States,  as  applicable  to  grants  of  land  within 
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the  United  States,  pronounce  sacb  a  conveyance  void,  for  the  vant  of  con- 
Btitntional  and  legal  power  in  tlic  king  to  make  the  grant. 

II.  The  next  qiiestion  is,  do  the  letters- patent  from  the  king  to  tho 
Duke  of  York,  found  in  the  spenial  vcrdiol,  in  fact,  convey  the  premises 
claimed  by  the  defendant  in  error ;  and  to  recover  which  this  action  is 
brought?  This  inquiry  must  be  answered  principally  from  the  tetters- 
patent  themselvcB,  and  in  them  are  found  tho  following  grants:  Mr. 
Wright  read  the  charter  from  King  Charles  II.  to  the  Duke  of  York,  as  set 
forth  in  the  special  verdict ;  and  cited  on  the  constraction  of  the  charter, 
2  Bl.  Com.  347,  348,  346  ;  7  Conn.  186  ;  Palmer  v.  Sicka,  0  Jobna.  133  ;  7 
Conn.  199-200. 

These  letters-patent,  then,  do  convey  to  the  Duke  of  York  tho  premises 
in  question  in  this  suit,  so  far  as  the  propriety  thereof  was  vested  in  tho 
king  at  the  time  of  the  grant.  Under  theae  letters-patent,  the  Duke  of 
York  took  and  held  the  territory  dcHcribed  and  conveyed  unto  him  in  the 
same  year,  when  be  assigned  and  transferred  tho  same  to  Lord  Berkley  and 
Cartaret.  They  thus  became  the  owners  of  tlio  property  and  govemmeut, 
and  exercised  all  their  rights  in  the  same.  Mr.  Wright  then  referred  to  tho 
grants  to  the  purchasers  from  Lord  Berkley  and  Cartaret,  as  stated  by  the 
jury,  and  to  the  proceedings  of  the  twenty-four  proprietors  of  East  Jersey, 
after  they  become  the  owners  of  the  territory  and  government.  He  cited 
Leaming  A  Spicer,  163,  77,  138,  227,  362. 

ni.  Did  this  surrender  to  the  queen  of  England  inclnde,  and  carry  with 
it,  a  surrender  by  the  proprietors  who  made  it,  of  the  propriety  of  the  soil 
covered  by  the  waters  of  the  navigable  rivers,  bays,  ports,  haven  and  arms 
of  the  sea,  within  the  territory  ^granted  to  them  under  the  letters-  r^.g. 
patent  from  King  Charles  II.  ^ 

1.  Does  the  deed  of  surrender,  upon  its  face,  reconvey  tho  title  to,  and 
property  in,  that  part  of  the  territory  of  New  Jersey  in  which  the  premises 
are  situated  ?  By  a  reference  to  the  charter,  it  will  be  seen,  that  the  powers 
of  government  were  granted  by  a  different  instrument  from  that  of  the 
grants  of  the  soil  and  the  appurtenances  to  it.  The  two  classes  of  grants 
are  in  nowise  connected.  Learning  &  Spicer,  609-16.  No  construction  of 
the  language  employed  in  these  patents  can  be  adopted,  which,  by  fair  legal 
interpretation,  can  be  made  to  amount  to  a  conveyance  of  a  single  item 
of  the  property  granted  in  tho  first  letters-pat'^nt.  It  is  denied,  that  tbd 
grantors  in  the  deed  of  surrender  intended  to  surrender  and  reconvey  to 
the  crown,  any  of  the  rights  of  soil  or  of  property  conveyed  to  them  by  the 
letters -patent  of  King  Charles  II.  This  ia  shown  by  the  terms  of  the  sur- 
render.    Leaming  db  Spicer,  013,  688-90,  :;93-4,  596,  019. 

The  residac  of  the  argument  of  Mr.  Wright  was,  upon  questions  arising 
on  the  charter  and  surrender,  on  which  no  opinion  was  given  by  the  court ; 
and  this  part  of  the  argument  is,  therefore,  omitted  The  opinion  of  the 
court  was  upon  the  power  of  tho  king  to  grant  the  soil  as  claimed  under  tho 
charter,  by  the  defendant  in  error,  holding  under  the  twenty-four  proprie- 
tors of  East  Jersey,  as  the  grantees  under  the  Duke  of  York. 

The  last  question  for  consideration  is  on  the  effect  of  the  decision  of  the 
supreme  conrt  of  New  Jersey,  in  tbe  case  of  Arnold  v.  Mundy,  1  Halst.  1, 
Does  that  deobion  bind  this  court  in  the  present  case  ?  The  principal  oases 
in  which  this  question  has  been  rused  and  considered  or  decided  in  this 
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coart,  are  tbo  following:    MeSean  v.    Ddancy,  6  Ci'^ncb  ?3  ,   A>tt  t. 
Wendail,  9  Ibid.  87 ;  TRatcAdr  v.  Powell,  6  Wheat,  lift;  B/f^A*  v.  Rochet- 
ter,  7  Ibid.  685  ;  Daly  v.  Jnme»,  8  Ibid.  495  ;  Elmendorf  v.  Taylor,  10  Ibid. 
162  ;  11  Ibid.  361  ;  12  Ibid.  153  ;  1  Pet.  571. 

Tbe  prinoiples  dedncible  from  the&e  decieioDS,  and  wbiob  are  to  gOTem 
•4081  application  of  the  rule,  would  seem  to  be  the  following :  'l.  That 

-'  tbe  point  presented  to  this  court,  and  upon  which  its  decision  is 
invoked,  shall  be  identical  in  subfitance  and  in  taw  with  the  point  presented 
to,  and  decided  by  tbe  state  courts,  whose  decisions  are  relied  upon  as  being 
tbe  guide  to  this  court.  2.  Tbe  point  must  arise  upon  the  construction  of  a. 
legishtttve  act  of  the  state,  whose  courts  have  given  the  construction  relied 
upon  ;  or  as  to  what  is  the  local  law  of  that  state,  relating  to  the  title  to 
real  property  in  tbe  given  case.  3.  The  decision  of  the  state  court  upon  the 
point  presented,  must  have  remained  so  long,  and  have  been  so  uniform,  as 
to  authorize  the  presumption  of  acquiescence  on  the  part  of  the  people  and 
autboritiea  of  the  state,  and  to  have  made  tbe  decisions  of  these  courts  upon 
that  point  a  settled  and  established  rule  of  law,  as  to  titles  to  lands  within 
the  state. 

Mr.Wright  then  went  into  a  particular  examination  of  the  case  of  Arnold 
T.  Mimdy,  and  contended,  that  the  decision  did  not  come,  in  any  manner, 
within  the  principles  he  had  stated,  and  which  are  sustained  in  the  cases 
referred  to.  In  this  examination  he  cited  Harg.  Law  Tracts,  da  jure  Marit, 
cb.  1,  p.  5  ;  1  Hod.  105.  Upon  this  point,  after  the  examination  of  the  case, 
he  said  :  For  each  and  all  of  these  reasons,  the  decision  of  the  sapreme  court 
of  New  Jersey  in  tbe  case  of  Arnold  v.  Mundy,  cannot  be  considered  as 
establishing  a  rule  of  law  as  to  real  property  in  that  state,  binding  upon 
this  court  in  tbe  decision  of  this  cause.  Wilkinson  v.  Leland,  2  Pet.  6fi0  ; 
Sinde  v.  Vattier,  5  Ibid.  401.  After  the  analysis  of  tbe  report  of  that  ease, 
which  has  been  before  made,  it  is  believed,  that  this  court  will  follow  tbe 
rule  laid  down  in  these  two  cases,  and  say,  that  tbe  circuit  court  of  New 
Jer&ey,  in  the  case  in  question,  was  bound  to  decide,  as  the  state  courts  ought 
to  have  decided  the  same  great  questions,  when  presented  to  tbem  for 
decision.  In  that  case  the  rules  of  the  English  common  law,  and  not  those 
of  the  civil  law,  will  be  the  guide  to  a  decision  here. 

T1.HBT,  Cb.  J.,  delivered  the  opinion  of  the  court — This  case  is  brought 
here  by  writ  of  error  from  the  circuit  court  of  tbe  United  States  for  the 
district  of  New  Jersey.  It  was  fully  argued  at  the  last  term.  But  it  was 
,  ,  not  then  decided  ;  'because  the  important  principles  involved  in  it, 
'  made  it  proper  that  the  case  should  be  heard  and  determined  by  a 
full  court,  and  as  some  of  tbe  justices  were  not  present  at  the  former  hear- 
ing, a  re-argument  was  ordered.  In  pursuance  of  this  order,  it  has  been 
again  elaborately  discussed  by  counsel ;  and  having  been  carefully  con- 
sidered by  the  court,  I  am  instructed  to  deliver  their  opinion. 

The  questions  before  us  arise  upon  an  action  of  ejectment,  instituted  by 
tbe  defendant  in  error,  who  was  the  plaintiflF  in  the  court  below,  to  recover 
one  hundred  acres  of  land,  covered  with  water,  situated  in  the  township  of 
Perth  Amboy,  in  the  state  of  New  Jersey.  At  the  trial  in  the  circnit  oonrt, 
the  jury  fonnd  a  special  verdict,  setting  forth,  among  other  things,  that  the 
land  claimed  lies  beneath  the  navigable  waters  of  tbe  Barilan  river  and  bay, 
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where  the  tide  ebbs  and  fiowe.     And  it  appears,  that  the  principal  matt«r 
in  dispQte,  is  the  right  to  the  oyster  fishery  in  the  pnblio  rivers  and  bays  of 
Sast  New  Jersey. 

The  plaintiff  makes  title  under  the  charters  granted  by  Charles  IL  to  his 
brother,  tiie  Dake  of  York,  in  1094  and  1674,  for  the  pnrpose  of  enabling 
him  to  plant  a  colony  on  this  continent.  The  last- mentioned  grant  is  pre- 
cisely similar  to  the  former  in  every  respect,  and  was  made  for  the  parpose 
of  removing  doubts  which  bad  then  arisen  as  to  the  validity  of  the  first. 
The  boundaries  in  the  two  charters  are  the  same,  and  they  embrace  the 
territory  which  now  forms  the  state  of  New  Jersey.  The  part  of  this  terri- 
tory known  as  East  New  Jersey,  afterwards,  by  sundry  deeds  and  convey- 
ances, which  it  is  not  necessary  to  enumerate,  was  transferred  to  twenty-four 
persons,  who  were  called  the  proprietors  of  East  New  Jei-sey  ;  who,  by  the 
terms  of  the  grants,  were  invested,  within  the  portion  of  the  territory  con- 
veyed to  them,  with  all  the  rights  of  property  and  government  which  had 
been  originally  conferred  on  the  Duke  of  York  by  the  letters-patent  of  the 
king.  Some  serious  difficulties,  however,  took  place,  in  a  short  time,  between 
these  proprietors  and  the  British  anthorities ;  and  after  some  negotiations 
upon  the  subject,  they,  in  1702,  surrendered  to  the  crown  all  the  powers  ot 
government,  retaining  their  rights  of  private  property. 

The  defenilant  in  error  claims  the  land  covered  with  water,  mentioned 
in  the  declaration,  by  virtue  of  a  survey  made  iu  1834,  *iiDder  the  r,^„(, 
authority  of  the  proprietors,  and  duly  recorded  in  the  proper  office.  '^ 
And  if  they  were  authorized  to  make  this  grant,  he  is  entitled  to  the  prem- 
ises, as  owner  of  the  soil,  and  has  an  exclusive  right  to  the  fishery  in  ques- 
tion, llie  plaintiff  in  error  also  claims  an  exclusive  right  to  take  oysters  in 
the  same  place  ;  and  derives  his  title  under  a  law  of  the  state  of  New  Jersey, 
passed  in  1824,  and  a  supplement  thereto,  passed  in  the  same  year.  The 
point  in  dispute  between  the  parties,  therefore,  depends  upon  the  construc- 
tion and  leg^t  effect  of  the  letters  patent  to  the  Duke  of  York,  and  of  the 
deed  of  surrender  subsequently  made  by  the  proprietors. 

The  letters-patent  to  the  duke  included  a  very  large  territory,  extending 
along  the  Atlantic  coast  from  the  river  St.  Croix  to  the  Delaware  bay,  and 
containing  within  it  many  navigable  rivers,  hays  and  arras  of  the  sea  ;  and 
after  granting  the  tract  of  country  and  islands  therein  described,  "  together 
with  all  the  lands,  islands,  soils,  rivers,  harbors,  mines,  minerals,  quarries, 
woods,  marshes,  waters,  lakes,  fishings,  hawLings,  huntings  and  fowlings, 
and  all  other  royalties,  profits,  commodities  and  hereditaments  to  the  said 
several  islands,  lands  and  premises  belonging  and  appertaining,  with  their 
and  every  of  their  appurtenances,  and  all  the  estate,  right,  title,  interest, 
benefit  and  advantage,  claim  and  demand  of  the  king,  in  the  said  land  and 
premises;"  the  letters-patent  proceed  to  confer  upon  him,  his  heirs,  deputies, 
agents,  commissioners  and  assigns,  the  powers  of  government  ;  with  a 
proviso,  that  the  statutes,  ordinances,  and  proceedings  establishcNi  by  his 
authority,  shonld  "  not  be  contrary  to,  but  as  nearly  as  might  be  agrc-eable 
to,  the  laws,  statutes  and  government  of  the  realm  of  England  ;  saving  also 
an  appeal  to  the  king,  in  all  cases,  from  any  judgment  or  senteuce  which 
might  be  given  in  the  colony,  and  authorizing  cheduke,  his  heirs  and  assigns, 
to  lead  and  transport  out  of  any  of  the  realms  of  the  king  to  the  country 
granted,  all  suoh  and  so  many  of  his  subjects,  or  strangers  not  prohibited, 
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or  nnder  restraint,  who  would  become  the  '  loving  nabjects '  of  the  king,  and 
lire  nnder  bis  allegiance,  and  who  should  willingly  aecompany  the  duke,  bis 
heirs  and  asaigna." 

The  right  of  the  king  to  make  this  grant,  with  all  of  its  prerogatives  and 
,  powers  of  government,  cannot,  at  this  day,  be  questioned.  *But  in 
■I  order  to  enable  as  to  determine  the  nature  and  extent  of  the  interest 
which  it  conveyed  to  the  duke,  it  ia  proper  to  inquire  into  the  character  of 
the  right  claimed  by  the  British  crown,  in  the  oouotry  discovered  by  its 
subjects,  on  this  contiuent ;  and  the  principles  upon  which  it  was  parcelled 
out  aod  granted. 

The  English  posseseions  in  America  were  not  claimed  by  right  of  conquest^ 
but  by  right  of  discovery.  For,  according  to  the  principles  of  international 
law,  as  anderstood  by  the  then  civilizedpowersof  Europe,  the  Indian  tribes  in 
the  new  world  were  regarded  aamere  temporary  occupantsof  the  soil,  and  the 
absolate  rights  of  property  and  dominion  were  hold  to  belong  to  the  Euro- 
pean nation  by  which  any  particular  portion  of  the  country  was  first  discov* 
ered.  Whatever  forbearance  may  have  been  aometimes  practised  towards 
the  unfortunate  aborigines,  either  from  humanity  or  policy,  yet  the  territory 
they  occupied  was  disposed  of  by  the  governments  of  Europe,  at  their 
pleasure,  as  if  it  had  been  found  without  inhabitants.  The  grant  to  the 
Duke  of  York,  therefore,  was  not  of  lands  won  by  the  sword  ;  nor  were 
th»  government  or  laws  he  was  authorized  to  establish  intended  for  a  con- 
quered people. 

The  country  mentioned  in  the  letters'patent  was  held  by  the  king  in  his 
pnblio  and  regal  character,  as  the  repreaentative  of  the  nation,  and  in  trust 
for  them.  The  discoveries  made  by  persons  acting  nnder  the  authority  of 
the  government  were  for  the  benefit  of  the  nation  ;  and  the  crown,  accord- 
ing to  the  principles  of  the  British  constitution,  waa  the  proper  organ  to 
dispose  of  the  public  domains  ;  and  upon  these  principles  rest  the  varions 
charters  and  grants  of  territory  made  on  this  continent.  The  doctrine 
upon  this  subject  is  cltarly  stated  in  the  case  of  Johnson  v.  Mcintosh, 
8  Wheat.  696.  In  that  case,  the  court,  aft«r  stating  it  to  be  a  principle 
of  universal  law,  that  an  uninhabited  country,  if  discovered  by  a  number  of 
individuals  who  owe  no  allegiance  to  any  government,  becomes  the  property 
of  the  discoverers,  proceed  to  say,  that,  "if  the  discovery  be  made  and 
possession  taken  under  the  authority  of  an  existing  government,  which  is 
acknowledged  by  the  emigrants,  it  ia  supposed  to  be  equally  well  settled, 
that  the  discovery  is  made  for  the  benefit  of  the  whole  nation  ;  and  the 
vacant  soil  is  to  be  disposed  of  by  that  organ  of  the  government  which  has 
the  conatitui ional  power  to  dispose  of  the  *nationaI  domains;  by 
■I  that  organ,  in  which  all  territory  is  vested  by  iaw.  According  to  the 
theory  of  the  British  constitution,  all  vacant  landa  are  vested  in  the  crown, 
as  representing  the  nation,  and  the  exclusive  power  to  grant  them  is  admit- 
ted to  reside  in  the  crown,  as  a  branch  of  the  royal  prerogative.  It  has 
been  already  shown,  that  this  principle  was  as  fully  recognised  in  America 
as  in  the  island  of  Great  Britain." 

Thia  being  the  principle  upon  which  the  charter  in  question  was  founded, 

by  what  rules  ought  it  to  be  construed  ?     Wc  do  not  proptose  to  meddle 

with  the  point  which  was  very  much  discussed  at  the  bar,  as  to  the  power 

of  the  king,  sinoe  Magna  Charta,  to  grant  to  a  subject  a  portion  of  the  soil 
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ooTered  by  the  navigable  waters  of  the  kingdom,  eo  an  to  give  him  an  im- 
mediate and  ezclDBive  right  of  fisber;,  either  for  sbelt-fiah  or  floatiog  fish, 
within  the  limits  of  bis  grant.  The  qneation  is  not  free  from  doubt,  and 
the  authorities  referred  to  in  the  English  books  cannot,  perhaps,  be  alto- 
gether reoonoiled.  Bat  from  the  opinions  expressed  by  the  jastioes  of  the 
ooart  of  king's  bench,  in  the  case  of  Jilundell  v.  Oatterall,  6  Bam.  Ss  Aid. 
289,  294,  304,  809  ;  and  in  the  case  of  the  Duke  of  Somertet  t.  Foffvidl, 
S  Bam.  Sb  Cres.  683-4,  the  qneBtion  mast  be  regarded  as  settled  in  Eng- 
land, against  the  right  of  the  king,  xince  Magna  Cbarta,  to  make  snch  a 
grant.  The  point  does  not,  however,  arise  in  this  case,  noless  it  shall  first 
be  deoided,  that  in  the  grant  to  the  Dnke  of  York,  the  king  intended  to 
serer  the  bottoms  of  the  navigable  waters  from  the  prerogative  powers  of 
government  conferred  by  the  same  charter  ;  and  to  convert  them  into  mere 
franchises  in  the  hands  of  a  subject,  to  be  held  and  used  as  his  private  prop- 
erty. And  we  the  more  willingly  forbear  to  espress  an  opinion  on  this  sub- 
ject, because  it  has  ceased  to  be  a  matter  of  much  interest  in  the  United 
States.  For  when  the  revolution  took  place,  the  people  of  each  state 
became  themselveB  sovereign  ;  and  in  that  character  hold  the  absolute  right 
to  all  their  navigable  waters,  and  the  soils  under  them,  for  their  own  com- 
mon use,  subject  only  to  the  rights  since  surrendered  by  the  constitution  to 
the  general  government.  A  grant  made  by  their  authority  must,  therefore, 
manifestly  be  tried  and  determined  by  different  principles  from  those  which 
apply   to  grants  of  the  British  crown,  ^when  the  title  is  held  by  . 


a  single  individual,  in  trnnt  for  the  whole  nation. 


[♦411 


Keither  is  it  necessary  to  examine  the  many  oases  which  have  been  cited 
in  the  argument  on  both  sides,  to  show  the  degree  of  strictness  with  which 
grants  of  the  king  are  to  be  oonstraed.  The  decisions  and  anthoriti^ 
referred  to  apply  more  properly  to  a  grant  of  some  prerogative  right  to  an 
individual,  to  be  held  by  him  as  a  franchise,  and  which  is  intended  to 
beoome  private  property  in  his  hands.  The  dominion  and  property  in  navi> 
gable  waters,  and  in  the  lands  under  them,  being  held  by  the  king  as  a  pub- 
Uc  trust,  the  grant  to  an  individual  of  an  exclusive  fishery  in  any  portion  of 
it,  is  so  much  taken  from  the  common  fnnd  intrusted  to  his  care  for  the 
common  benefit  In  such  oases,  whatever  does  not  pass  by  the  grant,  still 
remains  in  the  crown,  for  the  benefit  and  advantage  of  the  whole  com- 
munity. Grants  of  that  description  are,  therefore,  construed  siriclly  ;  and 
it  will  not  be  presumed,  that  he  intended  to  part  from  any  portion  of  the 
public  domain,  unless  clear  and  especial  words  are  used  to  denote  it.  But 
in  the  case  before  ns,  the  rivers,  bays  and  arms  of  the  sea,  and  all  preroga- 
tive rights,  within  the  limits  of  the  charter,  nndonhtediy  passed  to  the  Duke 
of  York, and  were  intended  to  pass,  except  those  saved  in  the  letters-patent. 
The  words  used  evidently  show  this  intention  ;  and  there  is  no  room,  there- 
fore, for  the  application  of  the  rule  above  mentioned. 

The  questions  upon  this  charter  are  very  different  ones  ;  they  are^ 
Whether  the  dominion  and  propriety  in  the  navigable  waters,  and  in  the 
soils  under  them,  passed,  as  a  part  of  the  prerogative  rights  annexed  to  the 
political  powers  conferred  on  the  duke?  Whether,  in  his  hands,  they  were 
intended  to  be  a  trust  for  the  common  use  of  the  new  community  abont  to 
be  established  ;  or  private  property  to  be  parcelled  out  and  sold  to  iudivid- 
nala,  for  fauownbenefitf   And  in  deciding  a  question  like  this,  we  must  not 
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look  merely  to  Ibe  striot  teobnical  meaning  of  the  words  of  the  letten-pBtent. 
The  lawH  and  institationB  of  England,  the  history  of  the  times,  the  object 
of  the  charter,  the  contemporaneous  oonetruction  given  to  it,  and  the  asagea 
under  it,  for  the  century  and  more  which  has  since  elapsed,  are  all  entitled 
to  consideration  and  weight.  It  is  not  a  deed  conveying  private  property, 
to  be  interpreted  by  the  rules  applicable  to  cases  of  that  desoriptiun. 
•jiol  '^''  ^'^  **"  instrument  upon  which  was  to  be  founded  the  institntions 
■^  of  a  great  political  community;  and  in  that  light  it  should  be 
regarded  and  construed. 

Taking  this  rule  for  our  guide,  we  can  entertain  no  doubt  aa  to  the  true 
oonstruetion  of  these  letters- patent.  The  object  in  view  appears  upon  the 
face  of  them.  They  were  made  for  the  purpose  of  enabling  the  Duke  of 
Tork  to  establish  a  colony  upon  the  newly-discovered  continent,  to  be  gov- 
erned, as  nearly  as  circumstances  would  permit,  according  to  the  laws  and 
asBges  of  England  ;  and  in  which  the  duke,  his  beirs  and  assigns,  were  to 
stand  in  the  place  of  the  king,  and  administer  the  government  according 
to  the  principles  of  the  British  constitution.  And  the  people  who  were  to 
plant  this  colony,  and  to  form  the  polttioal  body  over  which  he  was  to  rule, 
were  subjects  of  Great  Britain,  aooustomed  to  be  governed  aocordingto  its 
usages  and  laws. 

It  is  said  by  Hai^b,  in  his  treatise  de  Jttre  Maria,  Harg.  I^aw  Tracts  11, 
when  speaking  of  the  navigable  waters,  and  the  sea  on  the  coants  within  the 
jurisdiction  of  the  British  crown,  "  that  although  the  king  is  the  owner  of 
this  great  coast,  and  as  a  consequent  of  bis  propriety,  hath  the  primary 
right  of  fishing  in  the  sea,  and  creeks  and  arms  thereof,  yet  the  common 
people  of  England  have,  regularly,  a  liberty  of  fishing  in  the  sea,  or  creeks 
or  arms  thereof,  as  a  public  common  of  piscary,  and  may  not,  witboat 
injury  to  their  right,  be  restrained  of  it,  unless  in  such  places,  creeks  or 
navigable  rivers,  where  either  the  king  or  some  particular  subject  hath 
gained  a  propriety  ezclusive  of  that  common  liberty." 

The  principle  here  stated  by  Hale,  as  to  "  the  public  common  of  pis- 
cary "  belonging  to  the  common  people  of  England,  is  not  questioned  by 
any  English  writer  upon  that  subject.  The  point  npon  which  different 
opinions  have  been  expressed,  is  whether,  since  Magna  Charta,  "  either  the 
king  or  any  particular  subject  can  gain  a  propriety  exclusive  of  the  com- 
mon  liberty."  For,  undoubtedly,  rights  of  fishery,  exclusive  of  the  common 
liberty,  are,  at  this  day,  held  and  enjoyed  by  private  individuals  under 
ancient  grants  Bnt  the  existence  of  a  doubt  as  to  the  right  of  the  king  to 
make  such  a  grant,  after  Magna  Charta,  would,  of  itself,  show  how  fixed  has 
been  the  policy  of  that  government  on  this  subject,  for  the  last  six  hundred 
^.-.a-i  years;  and  how  carefully  it  ^has  preserved  this  common  right  for 
-'  the  benefit  of  the  public.  And  there  is  nothing  in  the  charter  before 
us,  indicating  that  a  different  and  opposite  line  of  policy  was  designed  to 
be  adopted  in  that  colony.  On  the  contrary,  after  enumerating  in  the  clause 
herein  before  quoted,  some  of  the  prerogative  rights  annexed  to  the  crown, 
bnt  not  all  of  them,  general  words  arc  used,  conveying  "  all  the  estate,  right, 
title,  interest,  benefit,  advenCage,  claim  and  demand"  of  the  king,  in  the 
lands  and  premises  before  granted.  The  estate  and  rights  of  the  king 
passed  to  the  duke,  in  the  same  condition  in  which  they  had  been  held  by 
the  orown,  and  upon  the  same  trusts.     Whatever  was  held  by  the  king,  ai 
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a  prerogative  right,  passed  to  the  doke  in  the  same  character.  And  if  the 
word  "soils"  be  an  appropriate  won)  to  pass  lands  covered  with  navigable 
water,  as  contended  for  on  the  part  of  the  defendant  in  error,  it  is  associated 
in  the  letters-patent  with  "other  royalties,"  and  conveyed  as  such.  No 
words  are  used  for  the  parpose  of  separating  them  from  the  jura  regalia, 
and  conTerting  them  into  private  property,  to  be  held  and  enjoyed  by  the 
dnke,  apart  from  and  independent  of  the  political  character  with  which  he 
was  clothed  by  the  same  instrument.  Upon  a  different  construction,  it 
would  have  been  impossible  for  him  to  have  complied  with  the  conditions  of 
the  grant.  For  it  was  expressly  enjoined  npou  him,  as  a  duty  in  the  gov- 
ernment he  was  about  to  establish,  to  make  it,  as  near  as  might  he,  agreeable, 
in  their  new  circnmatancee,  to  the  laws  and  statutes  of  England  ;  and  how 
could  this  be  done,  if  in  the  charter  itself,  this  high  prerogiitive  trust  was 
severed  from  the  regal  authority  ?  If  the  shores,  and  rivers  and  bays  and 
arms  of  the  sea,  and  the  land  under  them,  instead  of  being  held  as  a  piibli^ 
trust  for  the  benefit  of  the  whole  community,  to  he  freely  used  by  all  for 
navigation  and  fishery,  as  well  for  shell-fiiih  as  floating  fish,  had  been  con- 
verted by  the  charter  itself  into  private  property,  to  be  parcelled  out  and 
sold  by  the  duke, for  his  own  individual  emolument?  There  is  nothing,  we 
think,  in  the  terms  of  the  letters-patent,  nor  in  the  purposes  for  which  it  was 
granted,  that  would  justify  this  construction.  And  in  the  judgment  of  the 
court,  the  lands  under  the  navigable  waters  passed  to  the  grantee,  as  one  of 
the  royalties  incident  to  the  powers  of  government ;  and  were  to  be  held 
by  him,  in  the  same  manner,  and  for  the  same  purposes,  that  the  navigable 
*waters  of  England,  and  the  soils  nnder  them,  are  held  by  the  »<)• 
crown.  '■ 

This  opinion  is  confirmed,  by  referring  to  similar  grants  for  other  tracts 
of  country  apoo  this  continent,  made  about  the  same  period  of  time. 
Various  other  charters  for  large  territories  on  the  Atlantic  cost,  were 
granted,  by  different  monarchs  of  the  Stuart  dynasty,  to  different  persons, 
for  the  purposes  of  settlement  and  colonization,  in  which  the  powers  of  gov- 
ernment  were  united  with  the  grant  of  territory.  Some  of  these  charters 
very  nearly  resembled  in  every  respect  the  one  now  in  controversy  ;  and 
none  of  them,  it  is  believed,  differed  materially  from  it,  in  the  terms  in 
which  the  bays,  rivers  and  arms  of  the  sea,  and  the  soils  under  them,  were 
conveyed  to  the  grantees.  Yet,  in  no  one  of  these  colonies,  has  the  soil 
under  its  navigable  waters,  and  the  rights  of  fishery  for  ahell-fish  or  floating 
fish,  been  severed  by  the  letters- patent  from  the  powers  of  government.  In 
all  of  them,  from  the  time  of  the  settlement  to  the  present  day,  the  previous 
habits  and  usages  of  the  colonials  have  been  respected,  and  they  have  been 
acoustomed  to  enjoy  in  common,  the  benefits  and  advantages  of  the 
navigable  waters,  for  the  same  purposes,  and  to  the  same  extent,  that  they 
have  been  used  and  enjoyed,  for  centuries,  in  England.  Indeed,  it  could 
not  well  have  been  otherwise  ;  for  the  men  who  first  formed  the  English 
settlements,  could  not  have  been  expected  to  encounter  the  many  hardships 
that  unavoidably  attended  their  emigration  to  the  new  world,  and  to  people 
the  banks  of  its  bays  and  rivera,  if  the  land  uader  the  water  at  their  very 
doors  was  liable  to  immediate  appropriation  by  another,  as  private  property; 
and  the  settler  upon  the  fast  land  thereby  cxcludt.'d  from  its  enjoyment,  aud 
unable  to  take  a  shell-fish  from  its  bottom,  or  fasteo  there  a  stake,  or  even 
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bathe  in  its  waters,  without  becoming  a  trespasser  ttpon  the  rights  of 
another.  The  asage  in  Kew  Jersey  has,  in  this  respect,  from  its  original 
settlement,  conformed  to  the  practice  of  the  other  chartered  colonies.  And 
it  wonld  require  very  plain  langaage  in  these  letters- patent,  to  persuade  na 
that  the  public  and  common  right  of  fishery  in  navigable  waters,  which  has 
been  so  long  and  so  carefully  guarded  in  England,  and  which  was  preserved ' 
in  every  other  colony  founded  on  the  Atlantic  borders,  was  intended,  in  this 
one  instance,  to  be  taken  away.  But  we  see  nothing  in  the  charter  to 
require  this  conclnsion. 


•416] 


*The  same  principles  upon  which  the  court  have  decided  upon  the 


'  construction  of  the  letters-patent  to  the  Duke  of  York,  apply  with 
equal  force  to  the  surrender  afterwards  made  by  the  twenty-four  proprie- 
tors. It  appears  by  the  special  verdict,  that  all  the  interest  of  the  duke  in 
Eaflt  Kew  Jersey,  including  the  royalties  and  powers  of  government,  were 
conveyed  to  these  proprietors,  as  fully  and  amply,  and  in  the  same  condition, 
as  they  had  been  granted  to  htm  ;  and  tbey  had  the  same  dominion  and 
propriety  in  the  bays,  and  rivers  and  arms  of  the  sea,  and  the  soil  under 
them,  and  in  the  rights  of  fishery,  that  had  belonged  to  him  under  the 
original  charter.  In  their  hands,  therefore,  as  well  as  in  those  of  the  duke, 
this  dominion  and  propriety  was  an  incident  to  the  regal  authority,  and 
was  held  by  them  as  a  prerogative  right,  associated  with  the  powers  of  gov- 
ernment. And  being  thus  entitled,  they,  in  1702,  surrendered  and  yielded 
up  to  Anne,  Queen  of  England,  and  to  her  beirs  and  successors,  "  all  the 
powers  and  authorities  in  the  said  letters  patent  granted,  to  correct,  punish, 
pardon,  govern  and  rule  all  or  any  of  her  majesty's  subjects  or  others,  who 
then  were  inhabitants,  or  thereafter  might  adventure  into  or  inhabit  within 
the  said  province  of  East  New  Jersey  ;  and  also  to  nominate,  make,  consti- 
tute, ordain  and  confirm  any  laws,  orders,  ordinances,  directions  and  instru- 
ments for  those  purposes,  or  any  of  them  ;  and  to  nominate,  oonstitnte  or 
appoint,  revoke,  discharge,  change  or  alter  any  government  or  governors, 
officers  or  ministera,  which  were  or  should  be  appointed  within  the  said 
province  ;  and  to  make,  ordain  and  establish  any  orders,  laws,  directions, 
instruments,  forms  or  ceremonies  of  government  and  magistracy,  for  or 
concerning  the  same,  or  on  the  sea,  in  going  to  or  coming  from  the  same  ; 
or  to  put  in  execution,  or  abrogate,  revoke  or  change  such  as  were  already 
made,  for  or  concerning  such  government,  or  any  of  them  ;  and  also  all  the 
powers  and  authorities  by  the  said  letters  patent  to  nse  and  exercise  martial 
law  in  the  said  province  of  East  New^Jersey  ;  and  to  admit  any  person 
or  persons  to  trade  or  traffic  there  ;  and  of  encountering,  repelling  and 
resisting  by  force  of  arms,  any  person  or  persons  attempting  to  inhabit 
there  without  the  license  of  them,  the  said  proprietors,  their  heirs  and  assigns; 
and  all  other  the  powers,  authorities  and  privileges  of  and  coDoeming  the 
*410l  P'"'^*''''*"'  '"■'•  aforesaid,  or  the  inhabitants  *thereof,  which  were 
-'  granted,  or  mentioned  to  be  granted,  by  the  said  several  above-reoited 
letters-patent,  or  either  of  them  ;"  which  said  surrender  wu  afterwards  ao- 
oepted  by  the  queen. 

We  give  the  words  of  the  surrender,  as  found  by  the  special  verdict,  and 
they  are  broad  enough  to  cover  the  jura  regalia  which  belonged  to  the  pro- 
prietors. They  yield  up  "  all  the  powerit,  .iiuhorities  and  privileges  of,  and 
conoeming  the  government  of  the  province  ;"  and  the  right  in  dispute  was 
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one  of  these  authorities  and  privileges.  Ko  words  are  used,  forthe purpose 
of  withholding  from  the  crown  any  of  its  ordinary  and  well-known  preroga* 
tives.  The  surrender,  according  to  its  evident  object  and  meaatng,  restored 
them  in  tbe  same  plight  and  condition  in  which  they  originally  game  to  the 
hands  of  the  Duke  of  York.  Wliatever  be  held  as  a  royal  or  prerogative 
right,  was  restored,  with  the  political  power  to  whioh  it  was  incident.  And 
if  the  great  right  of  dominion  and  ownership  in  the  rivers,  bays  and  arms 
of  tbe  sea,  and  the  soils  under  them,  were  to  have  been  severed  from  tbe 
sovereignty,  and  withheld  from  tbe  crown  ;  if  the  right  of  common  fishery 
for  the  common  people,  stated  by  Hai.b  in  the  passage  before  quoted,  was 
intended  to  be  withdrawn,  the  design  to  make  this  important  change  in  this 
particular  territory  would  have  been  clearly  indicated  by  appropriate 
terms ;  and  would  not  have  been  left  for  inference  from  ambiguous  lan- 
guage. 

The  negotiations  previous  to  tbe  surrender  have  been  referred  to,  in 
order  to  influence  tbe  construction  of  the  deed.  But  whatever  propositions 
may  have  been  made,  or  opinions  expressed,  before  the  ezeontiou  of  that 
instrument,  the  deed  itself  must  be  regarded  as  the  final  agreement  between 
the  parties  ;  and  that  deed,  by  lis  plain  words,  re-established  the  authority 
of  the  crown,  with  all  of  its  customary  powers  and  privileges.  And  when 
the  people  of  Kew  Jersey  took  possession  of  the  reins  of  government,  and 
took  into  their  own  hands  the  powers  of  sovereignty,  the  prerogatives 
and  regalities  which  before  belonged  either  to  the  orown  or  the  parliament, 
became  immediately  and  rightfully  vested  in  the  state. 

This  construction  of  the  surrender  is  evidently  the  same  with  that  which 
it  received  from  all  the  parties  interested,  at  tbe  time  it  was  exeouted.  For 
it  appears, by  the  history  of  New  Jersey,  'as  gathered  from  the  acts,  r,.,, 
doonments  and  proceedings  of  the  public  authorities,  that  tbe  crown,  ^ 
and  the  provincial  government  established  by  its  anthority,  always  after- 
wards, in  this  territory,  exercised  the  same  prerogative  powers  that  the  king 
was  accustomed  to  exercise  in  his  English  dominions.  And  as  concerns  the 
particular  dominion  and  propriety  now  in  question,  tbe  colonial  government, 
from  time  to  time,  authorised  the  construction  of  bridges  with  abutments 
on  tbe  soil  covered  by  navigable  waters  ;  established  forts  ;  authorized  the 
erection  of  wharves;  and  as  early  as  1719,  passed  a  law  forthe  preservation 
of  the  oyster  fishery  in  its  waters.  The  public  usages,  also,  in  relation  to 
tbe  fisheries,  continued  to  be  the  same.  And  from  1702,  when  the  surrender 
was  made,  until  a  very  recent  date,  the  people  of  New  Jersey  have  exercised 
and  enjoyed  the  rights  of  fishery  for  shell-fish  and  floating  fish,  as  ■  common 
and  undonbted  right,  without  opposition  or  remonstrance  from  the  proprie- 
tors. The  few  unimportant  grants  made  by  them,  at  different  times,  run- 
ning into  the  navigable  waters,  which  were  produced  in  the  argument,  do 
not  appear  to  have  been  recognised  as  valid,  by  the  provincial  or  state 
authorities,  nor  to  have  been  sanctioned  by  tbe  courts.  And  the  right  now 
claimed  was  not  seriously  asserted  on  their  part,  before  the  case  of  Arnold 
V.  Mvndy,  reported  in  1  Halst.  1  ;  whioh  suit  was  not  instituted  until  the 
year  1816;  and  upon  that  occasion,  tbe  supreme  court  of  tbe  state  held, 
that  tbe  claim  made  by  the  proprietors  was  without  foundation. 

The  effect  of  this  decision  by  the  state  court,  has  been  a  good  deal  dis- 
onssed  St  the  bar.     It  is  insisted  by  tiic-  plaintiffs  in  eiror,  that  as  the  matter 
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in  dispute  is  local  in  its  ufaaract«r,  and  the  controveray  oonoerns  only  fixed 
property,  within  the  limits  of  New  Jersey,  the  decision  of  her  tribanala 
ought  to  settle  tho  oonetruction  of  the  charter ;  and  that  the  oonrts  of  the 
United  States  are  bound  to  follow  it.  It  may,  however,  b«  donbted,  whether 
this  case  falls  within  the  rule,  in  relation  to  the  judgmentfl  of  state  courts 
when  expounding  their  own  constitution  and  laws. 

The  q:ieBtion  here  depends,  not  upon  the  meaning  of  inotraments  framed 
by  the  peaple  of  New  Jersey,  or  by  their  authority,  but  upon  charters 
granted  by  the  British  crown  ;  under  whiob  certain  rights  are  claimed  by 
^1  the  state,  on  the  one  band,  and  by  ^private  individuals  on  the  other. 
And  if  this  court  had  been  of  opinion,  that  upon  the  face  of  these 
letters-pateut,  the  question  was  clearly  against  ihe  state,  and  thai  the  proprie- 
tors had  been  derived  at  their  juat  rights,  by  the  erroneous  judgment  of  the 
state  court ;  it  would,  perhaps,  be  difficult  to  maintain,  that  this  deoision,  of 
itself,  bonnd  the  conscience  of  this  court.  It  is,  however,  anquestiooably, 
entitled  to  great  weight.  It  confirms  the  construction  uniformly  placed  on 
these  charters  and  instruments,  by  the  other  public  authorities  ;  and  in 
which  the  proprietors  bad  so  long  acquiesced.  Public  acts  and  laws,  both 
of  the  colonial  and  state  governments,  have  been  founded  upon  this  inter- 
pretation ;  and  exti^nsive  and  valuable  improvements  made  under  it.  In  the 
case  referred  to,  the  Eanotion  of  the  judicial  authority  of  the  state  is  given 
to  it.  And  if  the  words  of  the  letters- patent  had  been  far  more  doubtful 
than  they  are,  this  decision,  made  upon  such  a  question,  with  great  delibera- 
tion and  research,  ought,  in  our  jndgment,  to  be  regarded  as  conclusive. 

Independently,  however,  of  this  decision  of  the  supremn  court  of  New 
Jersey,  we  are  of  opinion,  that  the  proprietors  are  not  entitled  to  the  rights 
in  question ;  and  the  judgment  of  the  circuit  court  must,  therefore,  be 
reversed. 

Thohpsoit,  Justice.  (DUeenting.) — The  premises  in  qnestion  in  this  case 
are  a  mud-flat  covered  by  the  waters  of  the  bay  of  Amboy,  in  the  state  of 
New  Jersey.  The  cause  comes  up  on  facts  found  by  a  special  verdiot  in  the 
court  below  ;  by  which  it  appears,  that  the  lessors  of  the  plaintiff  produced 
upon  the  trial,  a  regular  deduction  of  title  from  Charles  II.  down  to  them- 
selves, and  the  premises  in  question  are  admitted  to  be  within  the  grant. 
And  the  general  question  in  the  case  is,  whether  this  mud-flat  passed  under 
the  grant,  and  in  virtue  of  the  several  conveyances  set  out  in  the  special 
verdict,  became  vested  in  the  proprietors  of  New  Jersey,  as  private  prop- 
erty. The  opinion  of  a  majority  of  the  court  is  against  this  right,  in  wbioh 
opinion,  however,  I  cannot  concur,  and  shall  briefly  assign  the  reasons  upon 
which  my  opinion  rests. 

^  .  Some  objections  have  been  made  to  the  right  of  maintaining  *an 
■I  action  of  ejectment,  growing  ont  of  the  nature  of  the  subject-matter 
in  controversy.  There  can  be  no  grounds  for  such  an  objection.  The  aub- 
jeot  in  question  is  tbc  right  to  land,  and  not  to  water.  It  is  the  ordinary 
case  of  an  ejectment  for  land  covered  with  water,  and  the  premises  are  so 
set  out  and  described  i^  the  declaration  ;  and  the  special  verdict  finds,  tfaat 
the  lessors  of  the  plaintiff,  under  the  title  by  them  shown,  entered  into  the 
tenements,  with  the  appurtenancuR,  in  the  declaration  mentioned,  and  were 
thereof  possessed,  until  the  defendant  afterwards  entered  upon,  and  ejected, 
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expelled  And   removed   the   pl&iatiff  from  such   poasession.     So  thftt  tb« 
ssbject-mfttter  in  controversy  is  found  not  only  to  be  anbaoeptible  of  aotnal 
poeaession,  but  to  have  been  bo  possessed  and  enjoyed. 

A  majority  of  the  coart  seem  to  have  adopted  the  doctrine  of  Arnold 
V.  Mvndy,  decided  in  the  supreme  conrt  of  New  Jersey,  1  Halst.  1,  in 
which  it  is  held,  that  navigable  rivers,  where  'be  tide  ebbs  and  flows,  and 
the  ports,  bays  and  coasts  of  the  sea,  including  both  the  waters  and  the  land 
under  the  water,  are  common  to  the  people  of  Kew  Jersey ;  and  that, 
under  the  grant  of  Charles  II.  to  the  Duke  of  York,  all  ibe  rights,  which 
they  call  royalties,  passed  to  the  duke,  as  governor  of  the  province,  exercis- 
ing the  royal  authority,  and  not  as  the  proprietor  of  the  soil  ;  but  tbat  he  held 
them  as  trustee  for  the  benefit  of  all  settlers  in  the  province,  and  that  the 
proprietors  did  not  acquire  any  sunh  right  to  the  soil,  that  they  would  grant 
a  several  fishery  ;  and  that  no  person  who  plants  a  bed  of  oyaters  in  a  navi- 
gable river,  has  such  property  in  the  oysters  as  to  enable  bim  to  maintain 
an  action  of  trespass  against  any  one  who  encroaches  upon  it.  And  this 
rests  on  the  broad  proposition,  that  the  title  to  the  land  under  the  water  did 
not,  and  could  not,  pass  to  the  Duke  of  York,  as  private  property.  To 
maintain  this  proposition,  it  must  rest  on  the  ground,  that  the  land  under 
the  water  of  a  navigable  river,  is  not  the  subject  of  a  private  right ;  for 
if  it  can  be  conveyed  by  words,  the  grant  in  the  present  case  is  broad 
enough  to  pass  the  title  to  the  land  in  question. 

It  is  worthy  of  observation,  that  the  course  of  New  Jersey  in  relation  to 
this  claim  is  hardly  consistent  with  her  pretensions.  In  the  case  of  Arnold 
V,  Mundy,  the  chief  justice  says,  upon  the  revolution,  all  these  rights  became 
vested  in  the  people  of  New  *Jersey,  as  the  sovereign  of  the  country, 
and  are  now  in  their  hands  ;  and  the  legislature  may  regulate  them,  ^ 
&o.  But  the  power  which  may  be  exercised  by  the  sovereignty  of  the  state 
is  nothing  more  than  what  is  oalled  ibsjua  regivm  ;  the  right  of  regulating, 
improving  and  securing  the  same,  for  the  benefit  of  every  individual  citizen. 
The  sovereign  power  itself,  therefore,  cannot,  consistently  with  the  principles 
of  the  lav  of  nature,  and  the  constitution  of  a  well-ordered  society,  make  a 
direct  and  absolute  grant  of  the  waters  of  the  state,  divesting  all  the  citizens 
of  a  common  right.  It  would  be  a  grievance  which  never  could  be  long 
borne  by  a  free  people. 

If  this  be  the  received  doctrine  in  New  Jersey,  in  relation  to  the  navi- 
gable waters  of  that  state,  and  the  oyster  fisheries,  they  remain  common  to 
all  the  citieens  of  New  Jersey,  and  never  can  be  appropriated  to  any  private 
or  individual  nse,  and  all  laws  having  snch  object  in  view  must  bu  utterly 
null  and  void  ;  and  it  is  difficult  to  perceive,  how  the  lav  of  New  Jersey, 
found  by  the  special  verdict,  can  be  sustained.  This  act  declares,  that  the 
shore  and  land  covered  with  water  may  be  set  apart  and  laid  out  by  com- 
missioners, for  the  purpose  of  growing  and  planting  oysters  thereon, 
reserving  such  parts  as  might  be  judged  necessary  for  public  accommoda- 
tion ;  provided,  that  nothing  in  the  said  act  contained  should  authorize  the 
oommissioners  to  present  any  obstruction,  or  cause  any  injnry  to  the  naviga- 
tion of  the  said  sound  and  river,  or  to  any  fishery  or  fisheries  therein.  Here, 
the  legislature  treat  these  flats  in  all  respects  as  land,  to  be  used  for  planting 
and  growing  oysters ;  and  for  the  nse  of  which  a  revenue  is  derived  to  the 
atat«,  by  the  payment  of  a  rent  reserved.    It  is  not  the  use  of  the  water  for 
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RDf  public  pnrposej  tbat  this  law  ooDteraplates  ;  but  an  ezolnfdve  right  to 
the  use  of  the  land  nnder  the  water,  in  con tradiali notion  to  the  aae  of  th& 
water  for  parposes  of  navigation  ;  and  that  thix  law  ia  so  to  be  conHidered, 
is  manifest,  from  the  proviso,  that  no  obstruction  should  be  made  to  the 
fishery  or  fisheries  therein  ;  and  here  is  a  manifest  distinction  made  between 
a  fishery  and  an  oyster-bed.  For  if  it  had  been  understood,  that  the  fish- 
eries  included  oysteries,  the  enacting  clause  and  the  proviso  would  present  a 
glaring  inconsistency.  The  enacting  clause  authorizes  the  setting  apart  the 
oystery  to  exolaslve  private  nse,  when,  by  the  proviso,  no  obstruction  is  to 
-  "be  made  to  the  fisheries.  So  that,  if  an  oystery  is  a  fishery,  the 
■I  owner  is  deprived  of  the  exclusive  use  of  it.  The  act  seems  to  be 
founded  upon  a  distinction  clearly  held  up,  in  many  cases  to  be  found  in 
the  books,  between  an  oystery  and  a  fishery,  in  the  common  use  of  the  term. 
The  one  applying  to  the  aae  of  land  under  the  water,  which  is  peculiarly 
adapted  to  the  growing  of  oysters,  and  to  be  used  for  tbat  purpose,  in  the 
onltivation  of  oysters,  as  other  lands  are  used  for  the  purpose  to  which  they 
are  particularly  adapted ;  whereas,  a  fishery,  in  common  acceptation,  has 
reference  to  the  nse  of  the  water  for  floating  fish  ;  and  this  is  a  very  obvious 
and  natural  distinction. 

Tbat  the  title  to  land  under  a  navigable  stream  of  water  roust  be  held 
subject  to  certain  public  rights,  cannot  be  denied.  But  the  question  still 
remains,  what  are  such  public  rights  ?  N^avigation,  passing  and  repassing, 
are  certainly  among  those  public  rights.  And  should  it  be  admitted,  that 
the  right  to  fish  for  floating  fish  was  included  in  this  public  right,  it  would 
not  decide  the  present  question.  The  premises  in  dispute  are  a  mud-flat;  and 
the  use  to  which  it  has  been  and  is  claimed  to  be  applied,  is  the  growing 
and  planting  of  oysters.  It  is  the  use  of  land,  and  not  of  water,  tbat  is  in 
question.  For  the  purpose  of  navigation,  the  water  is  considered  as  a  public 
highway,  common  to  all  ;  like  a  public  highway  on  land.  If  land  over 
which  a  public  highway  passes,  is  conveyed,  the  soil  passes,  subject  to  that 
use  ;  and  the  purchaser  may  maintain  an  action  for  an  injury  to  this  soil, 
not  connected  with  the  use  ;  and  whenever  it  ceases  to  be  used  as  a  public 
highway,  the  exclusive  right  of  the  owner  attaches  ;  so  with  respect  to  the 
land  under  water,  the  public  use  for  passing  and  repassing,  and  all  the  pur- 
poses for  which  a  public  way  may  be  used,  arc  open  to  the  public  ;  the 
owner,  nevertheless,  retaining  all  the  rights  and  benefits  of  the  soil,  that 
may  not  impede  or  interfere  with  the  use  as  a  public  highway.  Should  a 
coal-mine,  for  instance,  be  discovered  under  such  highway,  it  would  belong 
to  the  owner  of  the  soil,  and  might  be  used  for  his  benefit ;  preserving, 
unimpaired,  the  public  highway.  So,  with  respect  to  an  oyster-bed,  which 
is  local,  and  is  attached  to  the  soil.  It  ie  not  the  water  that  is  over  the  beds 
that  is  claimed  ;  Diat  is  common,  and  may  bo  used  by  the  public  ;  but  the 
use  of  the  soil  by  the  owner  which  is  consistent  with  the  use  of  the  water 
by  the  public,  *i8  reserved  to  the  owner.  Suppose,  this  mud-flat 
'  should,  by  the  wash  from  the  shore,  or  the  receding  of  the  water,  or 
in  any  other  manner,  be  filled  up  and  become  solid  ground  (which  is  by  no 
means  an  extravagant  supposition) ;  would  not  the  proprietors  be  considered 
the  owners  of  this  land,  .ind  have  the  exclusive  right  to  the  nse  and  enjoy> 
-nent  of  it,  if  they  had  in  no  way  parted  with  such  right?  This  cannot  be 
enied,  if  the  soil  passed  to  and  beoame  vested  in  the  proprietors,  nnder  the 
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gmnt  to  th^m.     It  sureiy  would  not  be  olaimed  by  tbe  state,  it  being  no 
longer  susceptible  of  publio  nee. 

Tbe  ease  of  Srovm  v.  Kennedy,  5  Har.  &  Johns.  195,  is  folly  to  this 
point.  The  question  there  related  to  the  right  to  tbe  ooil  in  the  bed  of  a 
navigable  river,  which  had  been  diverted  to  a  canal ;  and  it  was  held,  that 
the  property  in  the  soil  covered  by  the  water  was  vested  in  the  lord  pro- 
prietary, by  the  charter  of  Maryland  ;  that  by  the  common  law,  the  right 
was  in  the  king,  and  he  might  dispose  of  it  mb  modo  ;  that  the  property  in 
the  soil  may  be  granted,  subject  to  the  jus  publicum  ;  that  by  the  terras 
of  the  charter  to  Lord  Baltimore,  they  clearly  passed  the  property  in  the 
soil  covered  by  any  waters,  within  the  limits  of  the  charter ;  and  if  the  bed 
of  the  river  bad  not  been  conveyed  away,  it  would  have  remained  in  tho 
proprietary  ;  and  if  an  island  had  sprung  up,  it  would  have  been  his  ;  or  if 
the  bed  of  the  river  had  been  left  bare,  it  would  be  his,  as  the  jut  publicum 
wonld  be  destroyed. 

The  rales  and  principles  laid  down  by  Lord  Hai.e,  as  we  find  them  in 
Hargrave's  Law  Tracts,  are  admitted  as  containing  the  correct  common- 
law  doctrine  as  to  tbe  rights  and  power  of  the  king  over  the  arms  of  the 
sea  and  navigable  streams  of  water.  We  there  find  it  laid  down,  that  the 
king  of  England  hath  a  doable  right  in  the  sea,  viz.,  a  right  of  jurisdiction, 
which  he  ordinarily  exercises  by  his  admiral,  and  a  right  of  propriety  or 
ownership.  Harg.  10.  The  king's  right  of  propriety  or  ownership  in  the 
sea  and  soil  thereof,  is  evinced  principally  in  these  things  that  follow.  The 
right  of  fishing  in  the  sea,  and  the  creeks  and  arms  thereof,  is  originally 
lodged  in  the  crown ;  as  the  right  of  depasturing  is  originally  lodged  in 
tbe  owner  of  the  coast  whereof  he  is  lord,  or  as  the  rightof  fishing  belongs 
to  him  that  is  the  owner  of  a  private  or  inland  river.  But  though  the  king 
is  tbe  owner  of  this  *great  coast,  and  as  a  consequence  of  his  pro- 


priety, hath  the  primary  right  of  fishing  in  the  sea,  and  the  creeks 
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and  arms  thereof  ;  yet  the  common  people  of  England  have  regularly  a 
liberty  of  fishing  in  the  sea,  or  creeks  or  arms  thereof,  as  a  public  common 
of  piscary,  and  may  not,  without  injury  to  their  right,  be  restrained  of  it, 
unless  iu  such  places,  creeks  or  navigable  rivers,  where  either  the  king  or 
some  particular  subject  hath  gained  a  propriety  exclusive  of  that  common 
liberty  (p.  11).  In  many  ports  and  arms  of  the  sea,  there  is  an  exclusion 
of  publio  fishing  by  prescription  or  custom  (p.  1 2),  although  the  king  hath 
primd  facie  this  right  in  the  arms  and  creeks  of  the  sea,  communijure,  and 
in  common  presumption  ;  yet  a  subject  may  have  such  a  right  in  two  ways. 
1.  By  the  king's  charter  or  grant ;  and  this  Is  without  question.  The  king 
may  grant  fishing  within  some  knowu  bounds,  though  within  the  main  sea, 
and  may  grant  the  water  and  soil  of  a  navigable  river  (p.  IT) ;  and  snob  a 
grant  (when  apt  words  are  used)  will  pass  the  soil  itself ;  and  if  there  shall 
be  A  recess  of  the  sea,  leaving  a  quantity  of  land,  it  will  belong  to  the 
grantee.  2.  The  second  mode  is  by  custom  or  prescription.  There  may  be 
the  right  of  fiabiog,  without  having  the  soil,  or  by  reason  of  owning  the 
soil,  or  a  looal  fishery  that  arises  from  ownership  of  the  soil  (p.  18).  That, 
d«  communi  jure,  the  right  of  the  arms  of  the  soa  belongs  .to  the  king  ; 
yet  a  subject  may  have  a  separate  right  of  fishing,  exclusive  of  the  king 
and  of  the  common  right  of  the  subject  (p.  20).  But  this  interest  or 
right  of  the  snbjeot  must  be  so  used  as  not  to  oocosion  a  common  annnoy- 
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ftnce  to  the  paas&ge  of  the  ships  or  boats ;  for  that  is  probibited  by  tbe 
common  law,  as  well  aa  by  several  statutes.  For  the  jus  privatum  that  is 
scqaired  to  the  sabjeot,  either  by  patent  or  prescription,  must  not  prejudice 
the,^  publicum,  wherewith  piiblic  rivers  or  arms  of  the  sea  are  affected 
for  public  nse  (p.  22) — as  the  soil  of  a  highway,  in  which,  though  in  point 
of  property,  may  be  a  private  man's  freehold,  yet  it  is  charged  with  a  pab- 
lio  intereet  of  the  people,  which  may  not  be  prejudiced  or  damnified  (p.  36). 
These  rales,  as  laid  down  by  Lord  Hals,  have  always  been  ooDsid- 
ered  as  settling  the  law  upon  the  subjects  so  which  they  apply,  and 
have  been  understood  by  all  elementary  writers,  as  governing  rules,  and  have 
been  rccogniEed  by  the  oourts  of  justice  *as  controlling  doctrines. 
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They  establish,  that  by  the  common  law,  the  king  is  the  owner  of  all 


navigable  rivers,  bays  and  shores.  That  he  owns  them  in  full  dominion 
and  propriety,  and  has  full  power  and  authority  to  convey  the  same  ;  that 
he  may  grant  a  several  fishery  in  a  navigable  stream,  and  the  common  law 
has  annexed  only  two  limitations  upon  this  power  ;  that  these  waters  shall 
remain  highways  for  passage  and  navigation,  and  that  whilst  they  remain 
ungranted,  there  is  a  common  right  of  fishery  in  them  ;  but  subject  to  these 
limitations,  the  king  has  as  full  power  to  convey  as  an  individual  has  to 
convey  the  land  of  which  he  is  the  owner. 

I  see  nothing  to  countenance  the  distinctions  set  up,  that  the  king  holds 
these  subjects  as  trustee,  any  more  than  does  the  dry  land  ;  or  that  he  can- 
not convey  them,  discharged  of  the  right  of  eommon  fishery.  There  is  no 
reason  for  snob  distinotion  with  respect  to  land  under  water.  The  true  rule 
on  the  subject  is,  tfaatprtm^  fade  a  fishery  in  a  navigable  river  is  common, 
and  he  who  sets  up  an  exclusive  right,  must  show  title,  either  by  grant  or 
prescription.  This  ia  the  doctrine  of  the  king's  bench,  in  England,  in  the 
case  in  4  Burr.  2ia3.  It  was  an  action  of  trespass  for  breaking  and  enter- 
ing the  plaintiff's  closo,  called  the  river  Severn  ;  and  the  defence  set  np 
was,  that  it  was  a  navigable  river,  and  an  arm  of  the  sea,  wherein  every 
subject  has  a  right  to  fish  ;  and  that  an  exclusive  right  cannot  he  maintained 
by  a  subject,  in  a  river  that  is  an  arm  of  the  sea,  but  that  the  general  right 
of  fishing  is  common  to  all.  Bnt  this  doctrine  was  not  recognised  by  the 
court.  Lord  Maksfikld  said,  the  rule  of  law  is  uniform.  In  rivers  not 
navigable,  the  proprietors  of  the  land  have  the  right  of  fishing  on  their 
respective  sides,  and  it  generally  extends  ad  Jilvm  medium  aqua.  Bat  in 
navigable  rivers,  the  projirielors  of  the  land  on  each  side  have  it  not  ;  the 
fishery  is  common  ;  it  is  primd  facie  in  the  king,  and  is  public.  If  any 
one  claims  it  exclusively,  he  must  show  a  right.  If  he  can  show  a  right  by 
prescription,  he  may  then  exercise  an  exclusive  right ;  though  the  presump- 
tion is  against  him,  unless  be  can  prove  such  a  prescriptive  right.  Here,  it 
is  claimed  and  found.  It  is,  therefore,  consistent  with  all  the  cases,  that  he 
may  have  an  eiclnsive  privilege  of  fishing,  although  it  is  an  arm  of  the  sea; 
Bucli  a  right  shall  not  be  pr«-^umed,  bnt  the  contrary,  primd  facie;  but  it 
*42fi1  >B<^P^^'<>of  being  proved,  and  muxt 'have  been  so  in  the  present 
■'  case.  And  YATitf,  Justice.  R.iy<«,  he  was  concerned  in  such  a  case, 
but  the  right,  was  not  proved,  and  no  fonnd  common  ;  but  snob  a  right  may 
be  proved.  It  may  he  appropriated  by  prescription  ;  and  he  refers  to  the 
royal  salmon  fishery  in  the  river  Ilanne,  in  Sir  John  Davies's  reports,  and 
says,  it  is  agreeable  to  thin,  and  that  it  ia  a  very  good  case.  That  it  appear* 
2:2 
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by  it,  that  the  crovn  may  grant  a  several  fishery  in  a  naTigable  river,  where 
the  sea  flows  and  reflowB,  or  in  the  arm  of  the  sea.  And  he  refers  to  the 
case  io  1  Mod.  105,  where,  he  ohservea.  Lord  Hjjji  says  traly,  if  any  0B6 
will  appropriate  a  privilege  to  himBelf,  the  proof  lietb  on  his  side.  Now,  if  it 
nuay  be  granted,  it  may  be  prescribed  for ;  for  a  prescription  implies  a  grant. 

In  the  argument  of  this  case,  the  counsel  on  the  part  of  the  defendant 
referred  to  the  case  of  Warren  v.  Mattltewa,  as  reported  in  6  Mod.  tZ, 
where  it  is  said,  every  subject,  of  oommon  right,  may  fish  with  lawful  nets, 
Ac,  in  a  navigable  river,  as  well  as  in  the  sea,  and  the  king's  grant  cannot 
bar  them  thereof ;  and  this  case  ban  been  muoh  relied  on,  in  the  argument 
of  the  case  now  before  the  court.  But  this  report  of  the  case  in  6  Mod.  73, 
is  cleai'l;  a  mistake.  It  is  the  only  case  to  be  found,  in  which  the  broad 
proposition  here  stated  is  recognised,  that  the  king's  grant  cannot  bar  the 
subject  of  the  common  right  of  fishing.  And  in  the  report  of  the  same  case, 
1  Sa'.k.  367,  the  case  as  stated  is,  that  one  claimed  eolam  piacariam,  in  the 
river  Ex,  by  a  grant  from  the  crown.  And  Nott,  Chief  Justice,  said,  the 
subject  has  a  right  to  fish  in  all  navigable  rivers,  as  he  has  to  fisb  in  the  sea  ; 
and  a  quo  learranto  ought  to  be  granted  to  try  the  title  of  this  grantee,  and 
the  validity  of  his  grant.  Lord  Nott,  here,  no  doubt,  meant  to  speak  of 
the  primd  fade  right  of  the  subject  For  if  he  intended  to  say,  that  no 
sucfa  exclusive  right,  could  be  given  by  grant  from  the  king,  it  would  ba 
absurd  to  issue  a  quo  warranto  to  try  the  title  and  validity  of  the  grant,  if, 
by  no  possibility,  a  valid  grant  could  be  made.  At  all  eventa,  it  is  very 
certain,  that  the  king's  bench,  in  the  case  of  Carter  v.  MurcoC,  did  not 
recognise  the  doctrine  of  Warren  v.  JUattheat,  as  reported  in  6  Mod,  73. 
And  under  these  circumstances,  it  is  entitled  to  no  weight  in  the  decision  of 
the  case  now  before  the  court. 

It  is  nnnecessary  tu  refer  to  the  numerous  cases  in  the  English  books  on 
this  suhjeot ;  the  dootrino  as  laid  down  in  the  case  of  •  Carter  v.  r* .  „. 
Murcot  is  universally  n'cogaised  as  the  settled  law  on  the  subject,  *■ 
and  is  fully  adopted  and  sanctioned  by  the  courts  of  this  country.  Numer- 
ous cases  of  this  dtisoription  have  come  before  the  courts  in  the  state  of 
New  York,  and  the  prinoiples  and  rules  as  laid  down  in  the  case  of  Carter 
V.  Murcot  fully  recognised  and  adopted.  In  the  case  of  Jamet  v.  Oould, 
6  Cow.  376,  the  court  iu  referring  to  that  case,  place  the  decision  upon  it, 
and  say,  "  this  is  the  aoknowledged  law  of  Great  Britain  and  of  this  state  ;** 
and  oases  are  referred  to  showing  such  to  be  the  settled  law. 

In  the  caae  of  Johruon  v.  Mclntoth,  8  Wheat.  SS5,  this  oonrt  say,  that 
according  to  the  theory  of  the  British  constitution,  all  vacant  lands  are 
vested  in  the  crown,  as  representing  the  nation,  and  the  exclusive  power  to 
grant  them  is  admitted  to  reside  in  the  crown  as  a  branch  of  the  royal  pre- 
rogative. And  this  principle  ia  as  fully  recognised  in  America  as  in  Great 
Britain  ;  ail  the  lands  we  bold  were  originally  granted  by  the  crown  ; 
our  whole  conntry  has  been  granted  ;  and  the  grants  purport  to  convey 
the  soil  as  well  as  the  right  of  dominion  to  the  grantee.  Here,  the  absolute 
ownership  is  recognised  as  being  in  the  crown,  and  to  be  granted  by  the 
crown,  as  the  source  c{  all  title  ;  and  this  extends  as  well  to  land  covered 
by  water  as  to  the  dry  land  ;  otherwise,  no  title  could  bo  acquired  to  land 
under  water.  There  it>,  iu  this  caec,  no  intimation  that  any  of  the  landa 
are  vested  in  the  crown,  as  trustee,  but  as  absolute  owjier.  If  lands  under 
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vater  eaa  be  gnnted,  and  are  aotnally  granted,  the  grsnteea  must,  of  coarse, 
acquire  all  the  right  to  the  aee  and  enjoynient  of  ancb  laods  of  which  they 
are  aasceptible,  as  private  property,  as  mnob  bo  as  the  dry  land  ;  and  there 
oan  be  no  groanda  for  any  implied  reservation  of  angranted  rights,  in  the 
one  case,  more  than  in  the  other  ;  and  the  grant  of  the  soil  carries  with  it, 
of  oonrse,  all  the  uses  to  which  it  may  be  applied,  among  which  is  an  ex- 
ulnsivo  or  several  fishery.  All  grants  of  land,  whether  dry  land  or  covered 
with  water,  are  for  great  public  pnrposes,  subject  to  the  control  of  tbe 
sovereign  power  of  the  country.  So,  the  grant  of  tbe  soil  under  water, 
which  carries  with  it  a  several  fishery,  ia  subject  to  tbe  use  of  the  water  for 
the  pnblio  purposes  of  navigation,  and  passing  and  repassing ;  bnt  it  is 
nowhere  laid  down  as  the  law  of  tbe  land,  that  a  several  fishery  is  a  part 
of  the  jua  publicum,  and  open  to  the  use  of  tbe  pnblio.  So  long  as  the 
^  "fishery  remains  nngranted,  it  is  common,  and  may  be  used  by 
■I  the  pnblio ;  but  when  granted  to  individnalo,  it  becomes  private 
property  as  much  aa  any  other  subject  whatever ;  and  I  think  the  law  is 
too  well  settled,  that  a  fishery  may  be  tbe  subject  of  a  private  grant,  to  be 
at  this  day  drawn  in  question. 

If,  then,  according  to  the  principles  of  tbe  common  law,  the  king  had 
the  power  to  grant  the  soil  under  the  waters  of  a  navigable  stream,  where 
the  tide  ebbs  and  flows  ;  and  if  snob  grant  of  soil  carries  with  it  the  right 
of  a  several  fishery,  to  the  exciaaion  of  a  public  aae,  the  remaining  inquiries 
are,  whether  the  grant  of  Charles  IL  to  the  Duke  of  York,  in  the  year  1664, 
did  convey  the  premises  in  question  ?  and  if  so,  then,  whether  this  right 
was  surrendered  by  tbe  proprietora  of  New  Jersey  to  Queen  Anne,  in  the 
year  1702? 

This  charter  to  the  Dnke  of  York  is  one  containing  not  only  a  grant  of 
the  soil,  bat  of  the  powers  of  government.  This  court,  in  the  case  of 
Johnaon  v.  Mcintosh,  in  noticing  the  various  charters  from  the  crown, 
obaerve,  that  they  purport  to  convey  the  soil  and  right  of  dominion  to  the 
granteea.  In  those  governments  which  were  denominated  royal,  where  the 
right  to  the  soil  was  not  vested  in  individuals,  but  remained  in  the  crown, 
or  was  vested  in  the  colonial  government,  the  king  claimed  and  exercised 
the  right  of  granting  the  lands.  Some  of  these  charters  purport  to  convey 
the  soil  alone,  and  in  those  cases  in  which  tbe  powers  of  government  as  well 
as  the  soil  are  conveyed  to  individuals,  the  crown  has  always  acknowledged 
itself  to  be  bound  by  the  grant ;  and  in  some  instances,  even  after  the  powers 
of  government  were  revested  in  the  crown,  the  title  of  the  proprietors  of  tbe 
soil  waa  respected.  Tbe  Carolinas  were  originally  proprietary  governments ; 
but  in  1721,  a  revolution  was  effected  by  the  people,  who  shook  off  theirobe- 
dienoe  to  the  proprietors,  and  declared  their  dependence  immediately  on  the 
crown, and  the  kingpnrchased  the  title  of  those  proprietors  who  were  disposed 
to  sell.  Lord  Carteret,  however,  who  waa  one  of  the  proprietors,  surrendered 
his  interest  in  the  government,  bat  retained  his  title  to  the  soil ;  and  that  title 
was  respected  till  the  revolotion,  when  it  waa  forfeited  by  the  laws  of  war. 

This  shows  the  light  in  which  these  charters,  granting  the  soil,  were 

*a9r'i  <'<^''"*'^*'*^  ^7  *^i8  court.    That  they  conveyed  an  absolute  •interest 

^  in  the  soil,  and  passed  everything  susceptible  of  private  and  individual 

ownership,  of  which  a  fishery  is  certainly  one,  according  to  the  settled  law, 

by  the  au^orities  I  have  referred  to.    Snbject  always,  as  before  mentioned. 
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to  the,^  jmMicum,  or  rights  of  navigation  and  trade  ;  bat  of  whioh  the 
right  of  a  oommon  fishery  formB  no  part,  after  the  soil  has  been  conveyed  as 
private  property. 

It  is  nnneoeesary  to  notice  particularly  the  various  charters  and  mesne 
ooDveyanoes  set  out  in  the  special  verdict.  It  was  admitted,  on  the  arga- 
ment,  that  the  premises  in  question  fall  within  these  conveyances  ;  and 
vested  in  the  proprietors  of  New  Jersey  all  the  right  and  title,  both  of  soil 
and  the  powers  of  government,  which  passed  to  the  Duke  of  Yorlc  under 
the  charter  of  Charles  II.  The  terms  employed  in  the  description  of  the 
rights. conveyed,  are  of  the  most  comprehensive  cfai.racter,  embracing 
the  land,  soil  and  waters.  After  a  general  description  and  designation  of  the 
territory  embraced  within  the  charter,  and  comprehending  the  premises  in 
qaeation,  it  adds,  "  together  with  all  the  lands,  islands,  soils,  rivers,  harbors- 
mines,  minerals,  quarries,  woods,  marshes,  waters,  lakes,  fishings,  hawkings, 
huntings  and  fowlings,  and  all  other  royalties,  profits,  commodities  and 
hereditaments,  to  tbe  said  several  islands,  lands  and  premises  belonging  and 
appertaining,  with  all  and  every  of  their  appnrte nances,  and  all  our  estate, 
right,  title,  interest,  benefit,  advantage,  claim  and  demand  of,  in  or  to  the 
said  lands  and  premiees,  or  any  part  or  parcel  thereof,  and  the  reversion  and 
reversions,  remainder  and  remainders  thereof  ;  to  have  and  to  hold,  all  and 
singular  the  premises  hereby  granted,  or  herein  mentioned,  unto  our  brother 
James,  Duke  of  York,  his  heirs  and  assigns  for  ever ;  to  he  holden  of  na, 
our  heirs  and  snccessors,  in  free  and  common  socage."  If  these  terms  are 
not  broad  enough  to  include  everything  susceptible  of  being  conveyed,  it  is 
difficult  to  conceive,  what  others  could  be  employed  for  that  purpose.  The 
special  verdict,  after  setting  out  the  mesne  conveyances  by  which  the  title 
is  deduced  down  to  the  proprietors  of  New  Jersey,  sets  out  a  confirmation 
of  the  title  in  tbe  proprietors  by  Charles  II.,  as  follows  :  "And  tbe  jurors, 
on  their  oath  aforesaid,  further  say,  that  the  said  Charles  II.,  afterwards,  to 
wit,  on  the  23d  day  of  November,  in  the  year  of  our  Lord  1683,  'by 


a  certain  instrument  in  writing,  duly  executed,  bearing  date  on  the 
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same  day  and  year  last  aforesaid,  and  reciting  the  said  last -mentioned 
indenture  from  the  said  Duke  of  York  to  tbe  said  twenty-four  proprietors, 
did  recognise  their  right  to  the  soil  and  government  of  the  said  province  of 
£)ast  New  Jersey,  whereof  the  tenements  aforesaid,  with  the  appurte- 
nances, in  the  declaration  aforesaid,  are  parcel,  and  did  strictly  charge 
and  command  the  planters  and  inhabitants,  and  all  other  persons  con- 
cerned in  the  same,  to  snbmit  and  yield  all  duo  obedience  to  the  laws 
and  government  of  the  said  twenty-four  proprietors,  their  heirs  and 
assigns,  as  absolute  proprietors  and  governors  thereof,  who,  in  the  words 
of  the  said  instrument  in  writing,  had  the  sole  power  and  right,  derived 
under  the  said  Duke  of  York,  from  him,  the  said  Charles  IL,  to  settle  and 
dispose  of  the  said  province  of  East  New  Jersey,  upon  such  terms  and  con- 
ditions, as  to  tbe  twenty-four  proprietors,  their  heirs  and  assigns,  should 
deem  meet."  Here  is  the  most  full  recognition  and  confirmation  of  the  right 
and  title  of  the  proprietors  to  the  soil,  with  the  absolute  power  to  dispose  of 
the  same,  in  such  manner  as  they  oliould  think  proper.  The  absolute  owner- 
ship could  not  be  expressed  in  a  more  full  and  unqualified  a  manner.  In  the 
case  of  Fuirfax  v.  Hunter^s  Zessee,  7  Cranch  618,  tbe  question  was  as  to 
the  legal  effect  and  operation  of  certain  descriptive  words  in  a  charter  of 
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Charles  II.;  and  Mr.  Justice  Stobt,  in  giving  the  opinion  of  the  court,  said, 
"The  firal  question  is,  whether  Lord  Fairfax  was  proprietor  of,  and  seised 
of,  the  soil  of  the  waste  and  unappropriated  lands  in  the  Northern  Keck,  by 
virtae  of  the  royal  grants  of  Charles  11.,  and  James  II.  j  or  whether  ho  Lad 
mere  seignoral  rights  therein,  as  lord  paramount,  disconnected  with  all 
interest  in  the  land,  except  of  sale  and  alienation.  The  royal  charter  ex- 
pressly conveys  all  that  entire  tract,  territory  and  parcel  of  land,  situate, 
Acy  together  with  all  the  riyera,  islands,  woods,  timber,  Aa.,  mines, quarries 
of  stone,  and  coal,  Ac,  to  the  grantees  and  their  heirs  and  assigns,  to  their 
only  use  and  behoof,  and  to  no  other  use,  intent  and  purpose  whatsoever." 
"It  isdifBcuIt,"  say  the  oonrt,  "  to  conceive  terms  more  explicit  than  these 
to  vest  a  title  and  interest  in  the  soil  itself.  The  land  is  given,  and  the  ex- 
olasive  use  thereof  ;  and  if  the  union  of  the  title,  and  the  exclusive  use,  do 
Dot  constitute  the  complete  and  absolute  ^dominion  in  the  property. 


•430] 


it  will  not  be  easy  to  fix  any  which  shall  constitute  sueh  dominion." 


The  teriDs  here  used  are  certainly  not  more  broad  and  comprehensive  than 
those  Dsed  in  the  charter  under  consideration  ;  and  if  they  will  pass  the  right 
to  the  soil,  in  the  one  case,  tbcy  certainly  must,  in  the  other.  The  land  in 
the  one  case,  being  covered  with  water,  and  in  the  other  not,  can  make  no 
difference  as  to  the  passing  of  the  title,  if  land  under  water  can  be  conveyed 
at  all  ;  and  whatever  tho  public  right  to  the  use  of  the  water  may  be,  it 
can  give  no  right  to  the  use  of  tbe  land  under  the  water,  which  baa,  by  the 
grant,  become  private  property.  And  if,  as  I  think,  tbe  authorities  clearly 
show,  a  grant  of  the  soil  carries  with  it  the  right  to  every  private  use  to 
which  it  can  be  applied,  including  the  cultivation  of  oysters,  there  can  be 
no  gronnd  upon  which  this  can  be  claimed  as  a  common  right.  A  several 
fishery  and  a  ooramon  fitihery  are  utterly  incompatible  with  each  other.  The 
former  is  founded  upon  and  annexed  to  the  right  of  soil ;  and  when  that 
right  of  soil  is  acquired  by  an  individual,  the  several  fishery  begins,  and  the 
common  fishery  ends. 

Did  tbe  proprietors,  then,  by  the  snrrender  of  Queen  Anne,  in  tbe  year 
1702,  relinquish  any  rigbts  of  private  property  in  the  soil,  derived  under  tho 
charter  of  Charles  II.  7  I  think  it  very  clear,  that  they  surrendered  nothing 
but  tbe  mere  powers  of  government  granted  by  the  charter,  retaining, 
nnaffected  in  any  manner  whatever,  the  right  of  private  property. 

The  special  verdict  states  the  snrrender  as  follows  :  "That  on  the  ISth 
day  of  April,  in  the  year  1 702,  tho  said  twenty-four  proprietors,  and  the 
other  persons  in  whom,  by  sundry  means  conveyances  and  assurances  in 
the  law,  the  whole  estate,  right,  title  and  interest  in  tbe  said  province  of  East 
yew  Jersey,  were  vested,  at  tbe  said  last-mentioned  date,  as  proprietors 
thereof,  by  an  instrument  in  writing,  under  their  hands  and  seals,  bearing 
date  the  same  day  and  year  last  aforesaid,  did,  for  themselves  and  their 
heirs,  surrender  and  yield  up  unto  Anne,  Queen  of  England,  Ac,  and  to  her 
heirs  and  successors,  a,'A  tbe  powers  and  authorities  in  the  said  letters- patent 
granted,  to  correct,  punish,  pardon,  govern  and  rule  all  or  any  of  her  said 
majesty's  subjects,  or  others  who  then  were,  as  inhabitants,  or  tbere- 
*48ll  *''*'"  ™'S*'t  adventure  into,  or  inhabit,  within  the  *said  province  of 
^  East  New  Jersey.  And  also  to  nominate,  make,  constitute,  ordain 
and  confirm  any  }aws,  orders,  ordinances,  directions  and  instruments,  for 
thoM  purposes,  or  any  of  them  ;  and  to  nominate,  constitate  or  appoint, 
S7« 
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revoke,  diacharge,  chaDge  or  alter  any  governor  or  govornora,  officers  or 
mintBters,  which  were  or  ahoald  be  appointed  within  the  said  province ; 
and  to  make,  ordain  aod  establieh  any  orders,  lawH,  directioua,  instrtiments, 
forms  or  ceremonies  of  government  and  magistracy,  for  or  concerning  the 
same,  or  on  the  sea,  in  going  to  or  coming  from  the  same,  or  to  put  in  cxecD- 
tion  or  abrogate,  revoke  or  change  such  as  wore  already  made,  for  or 
concerning  sach  government,  or  any  of  them.  And  also  the  powers  and 
authorities  by  the  said  letters-patent  granted,  to  use  and  exercise  martial 
law  in  the  said  province  of  Bast  Mew  Jersey.  And  to  admit  any  persons  to 
trade  or  traffic  there.  And  of  encountering,  repelling  and  resisting  by  force 
of  arms,  any  person  or  persons  attempting  to  inhabit  there,  without  the 
license  of  them,  the  said  proprietors,  their  heirs  and  assigns.  And  all  other 
the  powers,  authorities  and  privileges  of  and  concerning  the  government  of 
the  province  last  aforesaid,  or  the  inhabitants  thereof,  w)iicb  were  granted,  or 
mentioned  to  be  granted,  by  the  said  several  above-recited  letters- patent, 
or  either  of  them.  And  that  the  said  Queen  Anne,  afterwards,  to  wit,  on 
the  nth  day  of  the  same  month  of  April,  in  the  year  last  aforesaid,  did 
accept  of  the  said  surrender  of  the  said  powers  of  govevnment^  bo  made  by 
the  said  proprietors,  in  and  over  the  premises  last  aforesaid." 

I  do  not  perceive,  in  this  surrender,  a  single  term  or  expression  that  can, 
in  the  remotest  degree,  have  any  reference  to  the  private  property  conveyed 
by  the  grant,  or  to  any  matter  except  that  which  related  to  the  powers  of 
government;  all  the  enumerated  subjects  manifestly  have  relation  only  to 
such  powers.  And  after  this  specification  of  partionlars,  comes  the  special 
clause,  "and  all  other  the  powers,  authorities  and  privileges  of  and  concern- 
ing the  government ;"  necessarily  implying  that  the  speci  Bed  subjects  related 
to  the  powers  of  government ;  and  the  acceptance  by  the  queen  manifestly 
limitsthe  surrender  to  such  powers  ;  she  accepts  the  said  surrender  of  the  said 
powers  of  government  so  made  by  the  proprietors  in  and  over  the  premises. 

It  there  was  anything  in  the  language  here  used,  which  could  'in  r,  ._„ 
the  least  degree  render  doubtful  the  object  and  purpose  of  this  sur-  I- 
render,  the  memorials  of  the  proprietors,  and  the  correspondence  which  took 
place  on  the  subject,  referred  to  on  the  argument,  as  contained  in  the  collec- 
tion of  Leaming  &  Spicer,  must  remove  all  doubt,  and  show  that  the  sur- 
render was  confined  exclusively  to  the  powers  of  government,  and  intended 
to  operate,  not  only  as  a  surrender  of  such  powers,  but  as  a  ooniirmation  of  ■ 
all  right  and  title  to  the  soil  and  private  property  of  the  proprietors.  And 
if  so,  the  proprietors'  right  must  depend  upon  the  power  of  the  king  to 
grant  the  right  claimed  in  the  premises,  and  the  construction  of  the  charter, 
as  to  what  it  does  embrace.  And  I  have  endeavored  to  show,  that  by  the 
settled  and  uncontradicted  principles  of  the  common  law,  the  king  had 
the  power  to  grant  the  land  under  the  water  of  a  navigable  river ;  and  that 
such  grant  carries  with  it  to  the  grantee,  all  rights  of  private  property  of 
which  the  susceptible,  subject  to  the  jua  publicum  /  that  the  grant  of  the 
soil  necessarily  carries  with  it  a  several  and  excluaive  fishery,  which  is 
utterly  incompatible  with  the  rights  of  a  common  fishery,  and  which,  of 
course,  can  form  no  part  of  the  jut  publicum  ;  and  that  the  grant  in  qaastion 
of  Charles  II.  to  the  Duke  of  York,  conveyed  all  private  right  in  the  soil 
which  could  be  conveyed  by  the  king  ;  all  which  rights,  by  sundry  mesne 
oODveyaaoes,  became  vested  in  the  proprietors  of  East  New  Jersey,  and 

ail 


432  SUPREME  COURT  [JinV 

HftTtln  \.  Wadddl. 
from  tbom  to  the  lessor  of  the  plaintiff.  And  I  can  discover  nothiog  in  the 
authorities,  giving  oountenaDce  to  the  idea,  that  the  king  held  the  land 
covered  by  the  waters  of  a  navigable  river,  as  trustee,  or  by  a  tenure 
different  from  that  by  which  he  held  the  dry  land.  And  I  mnst  again 
repeat,  if  the  king  held  auch  lands  as  traBtee,  for  the  commoD  benefit  of  ail 
bis  Bobjeots,  and  inalienable  as  private  property,  I  am  unable  to  discover, 
OD  what  ground  the  state  of  New  Jersey  can  bold  the  land  discharged  of 
snob  trust,  and  can  assume  to  dispose  of  it  to  the  private  and  exclusive  use 
of  individuals.  If  it  was  a  trust  estate  in  the  king,  for  the  benefit  of  his 
subjects,  and  upon  the  revolution,  the  governmcDt  of  New  Jersey  became 
the  trustee,  in  the  place  of  the  king,  and  the  trust  devolved  upon  snch 
government,  and  the  land  became  as  inalienable  in  the  govornment  of  Kew 
Jersey  as  in  the  hands  of  the  king,  and  the  state  must  be  bound  to  hold  all 
.  snuh  lands  subject  to  the  trust,  which,  as  contended,  embraces  *~ 
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common  right  of  fishery  in  the  waters,  and  the  dredging  for  oysters 


in  the  land  covered  by  the  waters  ;  and  if  this  be  so,  there  certainly  can  be 
no  power  in  the  state,  without  a  breach  of  trust,  to  deprive  the  citizens  of 
New  Jersey  of  such  common  right,  and  convert  these  oyster  grounds  to  the 
private  and  exclusive  use  of  individuals. 

There  is  nothing  in  the  case,  in  my  judgment,  showing  a  usage  in  the 
state,  by  which  the  proprietors  have,  either  directly  or  by  implication, 
relinqnished  or  abandoned  any  right  of  property  which  they  derived  under 
the  charter  of  Charles  II.  All  the  authority  exercised  by  the  state  in  grant- 
ing ferries,  bridges,  tampikes  and  railroads,  Ac,  are  the  exorcise  of  powers 
vested  in  the  government  over  private  property,  for  public  uses,  and  formed 
a  part  of  the  powers  of  government  surrendered  by  the  proprietors  to 
Queen  Anne  ;  and  it  is  only  since  the  decision  in  Arnold  v.  Mundy,  that 
the  private  right  of  the  proprietors  to  the  lands  under  the  waters  in  New 
Jersey  has  been  denied,  and  assumed  by  the  state  to  grant  the  same  to 
individuals ;  and  even  in  such  cases,  it  has  been  done  cautiously,  and 
apparently  with  hesitation  as  to  the  right  of  the  state.  In  the  two  cases 
referred  to  on  the  argument,  of  a  grant  to  N.  Burden,  on  the  8th  of 
November  1836,  and  to  Aaron  Ogden,  on  the  25th  of  January  1837,  of  land 
under  the  water,  the  grant  is  a  mere  release  or  quit-claim  of  the  state  ;  but 
the  proprietors  have  been  in  the  habit  of  making  grants  for  land  under  the 
water,  from  the  time  of  the  surrender  to  Queen  Anne  down  to  the  year  1820, 
and  numerous  instances  of  such  grants  were  referred  to  on  the  argnment. 

With  respect,  however,  to  the  right  of  fishery,  there  is,  in  my  judgment, 
a  marked  distinction,  both  in  reason  and  authority,  between  the  right  in 
relatiou  to  floating  fish,  and  the  right  of  dredging  for  oysters.  The  latter 
is  entirely  local  and  connected  with  the  soil.  There  are  natural  beds  of 
oysters,  but  in  other  places,  there  is  a  peculiar  soil,  adapted  to  the  growing 
of  oysters,  They  are  planted  and  cultivated  by  the  band  of  man,  like  other 
prodnotions  of  the  earth  ;  and  the  books  in  many  cases  clearly  hold  up  such 
a  distinction,  and  speak  of  the  oyster  fishery  as  distinct  frotii  that  of  floating 
fish  (5  Burr.  38U);  and  in  the  case  of  Rogers  v.  Allen,  1  Camp.  309,  this 
distination  is  expressly  taken.  It  was  an  action  of  trespass  for  breaking  and 
•43*1  ^'"^'■'■'g  ***'*'  several  oyster  fishery  of  the  plaintiffs,  in  Bumham 
^  river,  and  fishing  and  dredging  for  oysters.  The  defence  set  up  was, 
(hmt  the  iocua  in  quo  was  a  navigable  river,  in  which  all  the  king's  subjects 
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had  a  riglit  to  fish  and  dredge  for  oysters  ;  and  evidence  was  introdaoed, 
ahowing  that  all  who  cboae,  had  been  aocoetomed  to  fish  in  Bumham  river, 
for  all  sortB  of  floating  fish,  without  interruption  ;  and  it  wati  contended, 
that  a  fishery  was  entire,  and  that  as  it  bad  been  proved,  that  it  was  lawful 
for  all  the  king's  Bobjeots  to  oatoh  floating  fish,  bo  they  might  lawfully 
dredge  for  oysters.  But  Hsath,  Justice,  ruled  otherwise,  and  said,  a  fishery 
was  divisible  ;  a  part  may  be  abandoned,  and  another  part  of  more  valna 
may  be  preserved.  The  pablio  may  be  entitled  to  oatoh  floating  fisb,  in  the 
river  Bumham,  but  it  by  no  means  follows,  that  they  are  justified  in 
dredging  for  oyst«rs,  which  may  still  remain  private  property  ;  and  although 
a  new  trial  was  granted  upon  another  point  in  the  case,  the  doctrine  as 
above  stated  was  not  at  all  impugned  by  the  eonrt  of  king's  bench. 

Upon  the  whole,  I  am  of  opinion,  that  the  jodgment  of  the  circuit  court 
ought  to  be  affirmed. 

Bald-wot,  Justice,  also  dissented. 

Jodgment  reversed. 


'DjlSBl  DoBsme,  Plaintiff  io  error,  v.  The  OommianoDen  of    [*4S6 
Ebib  Oomnr,  DefendantB  in  «rror. 

TamUion. 

A  e^itain  of  the  DniMd  SUtM  rBTsiia«.oatl«r,  od  ttii  Erie  lUtlOD,  In  PumaylnnU,  wu  nted 
Mid  Msewad  for  eoanty  tuw,  u  in  oOcar  of  Uw  Cnitad  StaM,  tor  bU  oIBm  :  BM,  thit  b* 
vu  not  lltbh  U  bs  rUed  uid  UMsMd  (or  hi*  oOoa  niider  tb«  [Jnltsd  Stftlai,  tor  ooantj  rales 
aad  leviei.' 

The  qaeation  pneentcd  in  the  oase  before  tb*  courts  of  AnmrlTiote,  ni,  whether  die  oflce  of 
csptaiD  of  the  rerenne-cutlar  of  the  United  Stale*,  wu  liable  to  be  aaseesed  for  taxw,  under 
the  laws  nf  FenngjlTanla ;  the  Tiiliditj  of  the  laira  of  FennijlTania  impoaing  aueh  taxes,  waa 
Iq  qnMtion  In  the  ease,  on  the  gmand,  that  tlie  lawa  were  repugnant  to  the  ooDititution  and 
lawi  of  the  United  Statoi ;  and  the  court  deiided  in  taror  of  the  Taiiditj  of  die  law.  The 
■apreroe  court  of  the  United  Siatea  bai  jiiHadi>:tioa  on  a  writ  of  error,  in  such  a  um. 

Taxation  is  a  sacred  right,  eaaential  to  the  ezisleuce  of  goTBrnment ;  an  incident  of  aoTereigntj  : 
the  right  of  legislation  is  oo«i(eriiiTe  wltli  the  Incident,  to  attaeh  It  apon  all  peraons  and 
property  within  the  juriadiction  of  a  state.  Bnt  in  our  tTetem,  there  are  llmitalioni  upoe 
that  rigbt;  there  is  a  concurrent  right  of  l^iatlon  In  the  stalei,  and  the  United  HUtea.exoept 
aa  tioth  are  reatniued  by  the  oonstitutioa  of  the  United  Staloa ;  both  are  TaatraiDad  bj  sipnaa 
pn^tntiou  in  the  ooustitutkiii ;  and  the  stale*,  by  anob  a*  are  reciprocallj  implied,  wlien  the 
eien:lae  of  tlie  right  bj  a  atate  conflicts  with  the  perfect  execution  of  another  sorerefgu  power 
delegated  to  the  United  Blatea.  That  occurs,  when  taxation  by  a  state  acle  upon  the  Inttm- 
meota,  snd  enwlnmenta,  and  penons  wbtcb  the  United  States  ma;  oae  and  employ  as  Eaeasisry 
snd  proper  means  to  axecnta  dieir  aorereign  power ;  tlie  gorenlBttit  of  the  OaiuA  Btatea  ta 
■apreme  within  It*  aphera  of  action ;  the  uaani  aeeesMiy  and  prefer  to  osiry  into  ctfeca  the 
powers  in  the  oonstitntloQ  are  in  congraaa. 

The  compensation  of  an  officer  of  the  United  Slates  is  fixed  by  a  law  made  by  eongreaa ;  It  la  in 
its  exclnsire  discretion,  to  declare  what  shall  be  given ;  it  eierdses  the  discretion,  and  ttxea 
the  amount ;  and  confer*  upon  the  officer  the  right  to  reetin  it  when  it  has  been  earned. 
Any  law  of  a  state  imposing  a  tax  npon  the  offioe,  diminiaUng  the  raoompw,  la  in  aoaUet 
with  the  law  of  the  United  Btataa  whleh  aMnres  the  aUowa&M  to  tba  oBoet. 

OotamlulmMrt  ■.  Dobbins,  1  Watu  ASS,  rereraed. 
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B  to  the  Supreme  Court  of  Pennsylvania.  In  the  oonrt  of  common 
pleas  of  Erie  county,  tfae  plaintiff  in  error  instituted  an  action  against  the 
oommiasiouerB  of  Erie  ooonty,  tlie  purpose  of  which  was  to  have  a  decision 
OD  the  right  asserted  by  the  commiBfiioiierB  of  the  county  to  aBsess  and  col- 
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t  taxes  on  the  office  of  the  plaintiff,  a  citizen,  and  residing  in  *Erie 
county,  Pennsylvania,  a  captain  of  the  United  States  revenue -cutter. 
The  following  case  was  stated  and  submitted  to  the  court ;  either  party  to 
have  the  right  to  prosecute  a  writ  of  error. 

"  The  plaintiff  is,  and  has  been,  for  tfae  last  eight  years,  an  officer  of  the 
United  States,  to  wit,  captain  of  the  United  States  revenue- cutter  service  ; 
and  ever  since  his  appointment,  has  been  in  service  in  command  of  the 
XTnited  States  revenne-cutter  Erie,  on  the  Erie  station.  He  has  been  rated 
and  assessed  with  county  taxes  for  the  last  three  years,  to  wit,  1 836, 1 836  and 
1837,  as  such  officer  of  the  United  States,  for  bis  office,  as  sucb,  valued  at 
(SOO;  which  taxes  bo  rated  and  assessed  and  paid  by  the  plaintiff, 
amonnt  to  the  sum  of  (10.75.  The  question  submitted  to  the  court  is, 
whether  the  plaintiff  is  liable  to  be  rated  and  assessed  for  his  office  under 
the  United  States,  for  county  rates  and  levies  ;  if  he  is,  then  judgment  to 
be  entered  for  the  defeodante  ;  if  not,  then  judgment  to  be  entered  for  tfae 
plaintiff  for  the  sum  of  (10.75. 

The  court  of  common  pleas  gave  judgment  for  the  plaintiff,  and  the 
case  waB  removed  to  the  supreme  court  of  Pennsylvania ;  in  which  court 
the  judgment  was  reversed,  and  a  judgment  was  entered  for  the  commis- 
Bionor  of  Erie  connty.  The  plaintiff,  Daniel  Dobbins,  proeecoted  this  writ 
of  error. 

The  case  was  submitted  to  the  court,  by  OaStraith,  for  the  plaintiff ; 
and  by  Panrote,  tor  the  defendants,  on  printed  arguments. 

Qaibraith,  for  the  plaintiff  in  error. — The  plaintiff  was  rated  and 
assessed,  under  the  construction  given  to  the  state  law  by  the  county 
officers,  with  a  tax  upon  his  office,  created  under  a  law  of  the  United  States. 
The  act  of  congress  entitled  "  an  act  to  regulate  the  collection  of  duties  on 
imports  and  tonnage,"  passed  March  2d,  1799,  g  97  (1  U.  S.  Stat.  699), 
empowers  tfae  president  of  the  United  States  to  cause  revenue-cutters  to  he 
built.  The  SSth  section  provides,  "  that  there  shall  be  to  each  of  the  said 
revenue- cutters,  one  captain  or  master,  and  not  more  than  three  lieutenants 
I  or  mates,"  Ac.     *It8  99th  section  provides,  "  that  the  officers  of  the 
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said  revenue-cutters  shall  be  appointed  by  the  president  of  the  United 


States,  and  shall  respectively  be  deemed  officers  of  the  customs,"  Ac,  and 
prescribes  their  duties.  Another  act  of  congress,  passed  the  2d  March 
1799  (Ibid.  708-9),  prescribes  tfae  compensation  of  the  commissioned  offi- 
cers of  the  revenue-cutters,  including  the  captains.  The  plaintiff,  as  stated 
and  admitted  in  the  case,  was  a  captain  of  the  re  venue- cutter  Erie,  commis- 
sioned  as  prescribed  by  the  act  of  congress ;  and  for  that  office,  was  rated 
and  aasesBed  under  the  state  laws  of  the  state  of  Pennsylvania,  which  may 
be  found  in  Purd.  Dig.  189  (Ed.  1B3S);  and  which  authorizes  the  assess- 
ment of  a  state  or  county  tax  upon  "all  offices  and  posts  of  profit."  Does 
this  mean  "offices  and  posts  of  profit"  with  which  the  state  or  state  laws 
have  nothing  to  do  in  their  creation?  The  supreme  court  of  the  state  has 
decided  in  this  case,  that  it  does,  in  7  WatU  SIS  ;  and  the  question  hers 
S80 
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presented  ia,  whether  or  not  that  decisioc  be  correct.  The  saprcine  court 
of  the  Ptate  has  decided  in  favor  of  the  validity  of  the  state  law,  in  the 
construction  given  to  it  by  the  financial  officers  acting  under  the  authority 
of  the  state,  and  therefore,  its  decision  is  the  subject  of  ezamination  and 
revision  here,  as  decided  by  this  court  in  Weston  v.  City  Covncil  of 
Charleaton,  2  Pet.  449. 

The  supreme  court  of  Pennsylvania  did  not  touch  the  point  in  question, 
or  that  presented  in  the  case.  No  distinction  is  drawn  between  an  ofBce 
created  by  and  under  the  state  laws,  and  one  which  is  the  creature  of  the 
laws  of  the  national  government.  It  is  Kimply  decided,  that  an  office  is  the 
subject,  of  the  taxing  powers  of  the  state  officers,  under  the  laws  of  the  state; 
which  is  not  disputed,  so  far  as  relates  to  offices  created  by  or  controlled 
under  state  legislation.  It  is  asked,  if  this  office  of  captain  of  a  revenue- 
cutter,  appointed  and  com  missioned  under  the  authority  of  the  acts  of  con- 
gress, it  not  one  of  "the  means  employed  by  the  government  of  the  Union 
for  the  execution  of  its  powers?"  and  if  so,  if  it  is  not  brought  within  the 
principle  of  the  case  of  McCuUoch  v.  jSafs  of  MaTyland,  4  Wheat.  316  ; 
and  again  reviewed  in  9  Ibid.  738?  These  cases  clearly  estabiish  the  prin- 
ciple, that  the  state  sovereignly,  the  *state  laws,  and  the  acts  of  the  r«.„„ 
state  officers,  under  its  laws,  can  only  extend  to  snob  things  as  exist  '- 
by  its  own  authority,  or  are  introduced  by  its  permission  ;  and  cannot 
extend  to,  or  operate  upon,  an  office  created  by  the  eiclneive  authority  of 
the  United  States,  and  under  the  control  of  the  laws  of  the  Union  alone ; 
and  which  cannot  be  trammelled  or  interfered  with  by  the  state  anthoritiea. 

Penrose,  for  the  defendants. — Captain  Dobbins  was  a  "  taxable  person," 
a  citizen  of  Erie  county,  who  enjoyed  the  privilege  of  a  citizen,  and  the 
protection  of  the  state  government.  He  was  clearly,  as  such,  liable  to  tax- 
ation. In  determining  the  amount  of  the  tax,  the  sovereign  state  had  a 
right  to  say,  arbitrarily,  that  he  should  pay  bo  much,  or,  which  is  more 
just,  to  ascertain  his  income,  and  by  rating  that,  fix  a  tax  proportioned  to 
it.  There  is  no  doubt,  that  the  dffice  or  post  whioh  he  held,  fell  within  the 
descriptive  terms  of  the  statute,  terms  to  ascertain  this  "  rate"  of  the  tax 
to  he  paid  by  the  "  taxable  person," — "  all  offices  and  posts  of  profit,"  with- 
out qualification.  The  office  of  president  judge  of  a  judicial  district  is 
within  the  act,  notwithstanding  the  constitutional  provision  in  regard 
to  the  salary  of  such  officers.  Comtnietioners,  Ac.  v.  Chapman,  2 
Rawle  73. 

Having  inquired  into  the  nature  of  the  tax,  and  ascertained  that  the 
office  or  post  held  by  the  plaintiff  in  error  falls  within  the  desoriptive  terms 
of  the  statute,  we  come  to  the  question.  Is  this  statute  invalid,  on  the 
ground  of  its  being  repugnant  to  the  oonstitution  or  laws  of  the  United 
States  ?  On  this  point,  we  stop  to  inquire,  what  is  this  power  of  taxation 
in  a  state,  its  nature  and  extent.  "  It  is  an  incident  of  sovereignty,  and  is 
co-extensive  with  that  of  which  it  is  an  incident."  "  It  is  called  a  sacred 
right;"  "It  is  admitted  to  be  essential  to  the  very  existence  of  govern- 
ment." "  It  is  BO  ample,  that  it  may  be  exercised  on  the  objects  to  which  it 
is  applicable,  to  the  utmost  extent  to  whioh  the  government  may  obooae  to 
oarry  it."  "  There  is  no  limit  on  the  exercise  of  the  *right,  no  goard  »»..- 
against  the  abuse  of  the  power ;  bat  in  the  atrnctnre  of  the  gOTeni-  *■ 
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ment,  and  the  discretion  of  the  representative  of  the  people."  "  It  is  not 
confined  to  the  people  and  property  of  the  state  ;  it  may  be  exercised  npoa 
every  object  brought  within  its  jurisdiction."  "  The  power  of  legialatioa, 
and  ooneequently,  of  taxation,  operates  on  all  persons  and  property  belong- 
ing to  the  body  politic."  "  It  is  an  original  principle,  which  has  its  founda- 
tion in  society  itself ;  it  is  granted  by  all,  for  the  benefit  of  alL"  "How- 
ever absolute  the  right  of  an  individual  may  be,  it  is  still  in  the  nature  of 
that  right,  that  it  mnat  hear  a  portion  of  the  public  burdens,  and  that  por- 
tion must  be  determined  by  the  legislature."  McCuUoch  v.  State  of  Mary- 
land, 4  Wheat.  428  ;  Providence  Bank  v.  Billings,  i  Put.  563  ;  Biddle  y. 
Vommonviealth,  13  Serg.  &  Rawle  409  ;  Brown  v.  State  of  Maryland,  12 
Wheat.  419. 

What  are  the  limitations  on  this  great  prerogative  power,  which  it  ia 
admitted  resides  in  the  states,  and  does  this  case  fall  within  any  such  lim- 
itation ?     These  limitations  are  either  ezprcss  or  implied. 

I.  The  express  limitation  is  found  in  the  constitution  of  the  United 
States,  g  10,  art.  I,  of  that  instrument.  "Ko  state  shall,  without  the  con- 
sent of  congress,  lay  any  imposts  or  duties  on  imports  or  exports,  except 
what  piay  be  absolutely  necessary  for  exeoutiog  its  inspection  laws."  And 
there  is  a  like  prohibition  to  laying  a  duty  on  tonnage.  It  was  wisely  judged, 
that  no  other  limitation  than  this  was  necessary,  to  secure  the  objects  of 
government,  and  guard  the  citizen  from  oppression.  He  is  the  common 
constituent  of  the  representative  in  the  state,  as  well  as  the  national  govern- 
ment. Besides,  by  reserving  to  the  general  government  the  exclusive  right 
of  laying  imposts  or  duties,  congress  had  an  ample  source  of  revenue, 
obviously,  the  least  oppressive  to  the  people.  For  these  imposts,-  though 
they  be  called  in  strictness  an  indirect  tax,  are  rather  a  voluntary  retribu- 
tion by  such  as  chose  to  purchase  the  imported  article  on  which  it  is  levied. 
And  although  the  power  of  direct  taxation  is  not  taken  from,  or  rather  is 
given  to,  the  general  government,  to  be  used  in  those  cases  of  national 
*iinl  *™"K^''<'y>  when  a  patriotic  people  will  bear  ^almost  any  burden 
^  without  a  murmur,  yet  it  is  obvious,  from  the  fact  that  the  states  are 
excluded  from  laying  imposts,  that  this  is.  the  great  source  from  which 
it  was  intended,  except  under  extraordinary  circumstances,  the  general 
government  should  derive  its  revenue  ;  and  that  the  power  of  direct  taxa- 
tion, without  any  other  limitation,  should  he  left  to  the  states.  It  is  their 
natural,  their  only  resort.  The  limited  purposes  and  objects  of  the  state 
governments,  immediately  affecting  the  interests  of  tbo  people,  will,  of 
coarse,  make  them  submit  with  cheerfulness  to  a  direct  tax  for  the  support 
of  such  government ;  which  they  would  not  so  readily  endure,  except  in 
emergencies  referred  to,  for  the  more  onerous  support  of  the  national 
government. 

The  law  of  tbe  state  of  Maryland,  requiring  an  importer  of  foreign 
goods  by  bale  or  package,  to  take  out,  and  pay  tSO  for,  a  license  to  sull 
his  goods,  fell  within  this  prohibition,  and  was  decided  to  be  repugnant  and 
unconstitutional  Brown  v.  State  of  Maryland,  12  Wheat.  419.  But  ev«u 
there  it  was  held,  that  the  words  of  this  prohibition  "  ought  not  to  be  pressed 
to  their  atmost  extent."  And  when  the  importer  has  so  acted  on  tbe  thing 
imported,  that  it  has  become  mixed  up  with  the  mass  of  property  in  the 
conntry,  it  has  lost  its  distinotive  character  as  an  import,  and  is  aubjent  to 
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taxation.  And  tt  is  opon  this  principle,  that  the  Uw  of  the  state  of  Fenn- 
sylvania,  imposing  a  duty  on  retail- dealers  was  ruled  lo  be  iu  acoordanou 
with  the  coDBtitution.  Siddle  v.  CommonieealCh,  13  Serg.  &  Rawle  409. 
Analogous  to  it,  is  the  priociple  on  whioh  the  case  of  the  (Jommitrionert  y. 
Chapman,  2  Rawle  73,  was  ruled.  In  that  case,  the  office  of  president 
judgeof  a  judicial  district  was  decided  to  be  within  the  act,  notwithstandiDg 
the  constitutional  provision  in  regard  to  the  salary  of  such  officers.  The 
opinion  of  the  court  in  that  case  ia  respectfnlly  referred  to. 

2.  The  implied  limitations  on  the  power  of  taxation.  It  is  admitted, 
that  it  was  nrged,  that  as  the  convention  which  formed  the  constitution  had 
imposed  an  express  limitation,  no  other  limitation  could  be  established  by 
inference.  And  this  view  was  strongly  fortified  by  the  contemporaneous 
exposition  of  *the  Federalist,  the  eminent  authors  of  which  asserted,  ,,. ., 
"  that  the  right  of  taxation  in  the  BtatOB  is  sacred  and  inviolable,"  >■ 
"  with  the  sole  exception  of  dnties  on  imports  and  exports  ;"  that  "  they 
retain  the  authority  in  the  most  absolute  sense ;  and  that  an  attempt  on 
the  part  of  the  national  government  to  abridge  them  in  the  exercise  of  it, 
would  be  a  violent  assumption  of  power,  unwarranted  by  any  article  or 
claase  of  the  constitntion."  It  may  be  conceded,  that  it  was  pressing  too 
far  the  argument  from  this  source,  to  contend  for  "  that  construction  of  the 
constitntion  that  would  place  within  the  reach  of  the  states  those  mcaaures 
which  the  government  might  adopt  for  the  execution  of  its  powers."  But 
it  is  a  strong  argument  to  show  the  high  character,  and  wide  extent  of  this 
power  of  taxation,  and  exclndeB  the  inference  of  any  limitation  upon  it, 
which  does  not  clearly  fall  within  the  essential  principle  of  preventing  a 
control  by  the  states  of  such  measures. 

It  was  very  apparent,  that  a  like  power  of  taxation  in  the  general  gov- 
ernment, created  no  such  inference.  The  authority  is  co-equal.  Federalist. 
A  power  conferred  upon  congress  does  not  per  se  exclude  the  states  from 
the  same  power,  unless  it  be  in  its  nature  exclusive.  6  Wheat.  48.  So, 
the  power  of  congress  to  levy  taxes  does  not  exclude  the  states  from  a  sim- 
ilar power.  Gibbont  v.  Ogden,  9  Wheat,  201.  The  great  principle  of  these 
impliel  limitations  is,  that  the  states,  in  the  exercise  of  the  high  prerogative 
power  of  taxation,  should  not  be  permitted  to  reach  and  control  those  meas- 
ures necessary  and  proper  for  the  exeoution  of  the  pot;  ers  vested  by  the 
constitution  in  the  government  of  the  United  States.  This  is  the  ruling 
principle  of  all  the  cases. 

It  being  judicially  ascertained,  that  congress  possessed  the  power  to  iu- 
oorporate  a  bank  of  the  United  States  ;  it  was  constitutional,  because  it  was 
an  instroment,  and  the  means  employed  by  the  government  of  the  Union 
for  the  execution  of  iU  powers.  The  power  to  Uz  such  instrument,  and 
these  means,  is  the  power  to  destroy  ;  and  therefore,  the  one  is  repugnant 
t«  the  other.  McCuOoch  v.  State  of  Maryland,  4  Wheat.  428  ;  Oaborn  v. 
United  State*  Bank,  U  Ibid.  867.  It  was  on  this  principle,  that  it  was  ruled, 
that  "  a  tax  imposed  by  a  law  of  any  state  *of  the  United  States,  or  r«.  ^n 
under  the  anthority  of  snch  a  law,  on  stock  issued  for  loans  made  to  ^ 
the  United  States,  is  unconstitutional."  The  creation  of  the  stock  was  a 
measure  necessary  and  proper  for  the  cieculiou  of  the  power  "  lo  borrow 
money  on  the  credit  of  the  United  States."  It  was  an  instrument  for 
the  exeoution   of  that  power.     Weston   v.    (JUj/   Council  of   CharteUon, 
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2  Pet  449,  US.  So,  neither  can  a  state  tax  anf  other  iaatrameiit  employed 
by  the  gaverDment  for  the  execution  of  its  powers.  It  cannot  tax  the  mail ; 
it  (rannot  tax  the  mint ;  it  cannot  tax  patent-rights ;  it  cannot  tax  the 
judicial  process.  But  this  implied  limitation  on  the  high  prerogative  power 
of  taxation,  is  not  pressed  to  extreme  conseqaenoes,  which  wonid  in  fact 
destroy  it ;  bat  stops  with  resistence  of  a  direct  repugnant  enactment  of  the 
state  ;  it  is  not  carried  one  inch  beyoad  this.  Hence,  a  state  may  not  tax 
a  back  of  the  United  States  ;  but  it  may  impose  ataxoDtheoitixensof  such 
state  holding  stock  in  such  bank,  and  fix  the  amount  of  the  tax  by  express 
reference  to  the  value  of  such  stock.  So  it  may  tax  the  real  estate  held  by 
the  bank  within  the  state.  It  cannot  tax  the  mint  which  is  the  instrument, 
but  it  may  tax  the  income  of  the  saperintendeat,  although  that  income  may 
be  made  np,  in  wbole  or  in  part,  by  the  salary  of  his  office.  Indeed,  unless 
this  be  permitted,  he  might  escape  taxation  ;  as  auy  tax,  if  the  argument  be 
carried  to  an  extreme,  may  affect  that  income.  It  may  not  tax  the  mail, 
bat  it  may  the  postmaster.  It  may  not  tax  the  patent-rights,  but  it  may 
the  inoome  of  the  patentee,  derived  from  the  sale  of  patented  articles.  Such 
is  the  peddler's  tax  or  license.  It  may  not  tax  jadicial  process,  but  it  may 
the  clerk  who  issues  it.  The  former  is  an  instrument  for  the  public  good  ; 
the  iuoome  of  the  officer  is  his  private  emolument,  with  which  the  public 
has  nothing  to  do. 

A  contractor,  says  Ch.  J.  Massball,  for  supplying  a  military  post  with 
provisions,  cannot  be  restrained  from  making  purchases  within  any  state, 
or  from  transporting  them  to  any  place  at  which  the  troops  are  stationed, 
nor  could  he  be  fined  or  taxed  for  doing  so.  But  the  property  of  the  con- 
tractor may  be  taxed  as  the  property  of  other  citizens.  Osborn  v.  United 
State*  Bank,  9  Wheat.  867,  That  property  may  be  the  profits  of  his  oon- 
*443l  '■'^^°'^-  *^'  might  be  contended,  that  the  tax  diminished  his  ability 
^  to  execute  such  contract.  The  limitation  is  not  carried  to  such  con- 
sequenoes.  A  tax  on  government  stock  was  decided,  as  we  have  seen,  to  be 
-  unconstitutional.  Wetton  v.  CtVy  o/  Charleston,  2  Pet.  449.  But  it  seems 
to  have  been  admitted,  in  that  case,  that  if  the  tax  had  been  an  income  tax, 
although  the  inoome  was  in  part  or  in  the  whole  made  up  of  interest  on  this 
stock,  such  tax  would  have  been  constitutional.  Such  appears  from  the 
opinion  of  Justice  Johitbon',  who  dissented  from  the  majority  of  the  court. 

So  here,  a  tax  upon  the  hull  and  apparel  of  the  re  venue -cutter,  com- 
manded by  Captain  Dobbins,  would  have  .been  unconstitutional.  She  was 
"  the  means  "  or  "  instrument "  of  the  government.  But  this  tax  by  the 
state  is  not  of  such  instrument,  but  of  one  of  her  citizens,  whose  income  is 
rated  to  fix  the  amount  of  his  contribution  to  the  public  burden.  The  dis- 
tinction is  obvious  :  the  reason  for  the  difference  is  well  taken  by  Chief 
Justice  Mabshau^  in  McCtiUoch  v.  Slate  of  Maryland,  *  Wheat.  428. 
"  The  people  of  a  state,  therefore,  give  to  their  government  a  right  of  taxing 
themselves  and  their  property.  And  as  the  exigencies  of  government  can- 
not be  limited,  they  prescribe  no  limits  to  the  exercise  of  this  right,  resting 
coufidcntly  on  the  interest  of  the  legislator,  and  on  the  influence  of  the  con- 
stituents over  tfaeir  representative,  to  guard  them  against  its  abuse.  But 
the  means  employed  by  ihe  government  of  the  Union  have  no  such  security, 
3or  is  the  right  of  a  state  to  tax  them  sustained  by  the  same  theory."  The 
safeguard  of  the  influence  of  the  constituent  over  the  representative,  ii  tm 
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perfect  a  protection  to  the  citizen  wbo  holds  office  under  the  governmeDt  of 
the  Union  ae  to  any  other  citizen.     UTie  conrt  will  remark,  that  all  offices 
or  posts  of  profit  are  required  to  be  rated.     There  is  no  discrimination  as  to 
the  natnre  of  the  offioe  or  post. 

W^TNE,  Jttstioe,  delivered  the  opinion  of  the  conrt. — Thie  caaee  has 
been  broaght  to  this  conrt  by  a  writ  of  errcr  to  the  snpreme  conrt  of  Penn- 
sylvania. That  court  reversed  the  judgment  of  the  court  of  common 
*pleas  of  Erie  county,  which  it  had  given  in  favor  of  the  plaintiff  r^jij 
(now  in  error),  upon  an  agreed  statement  of  facts,  in  the  nature  of  a  *- 
special  verdict. 

"  It  was  agreed  and  admitted,  that  the  plaintiff  has  his  residence  and 
domioil  at  Erie,  Erie  oonnty,  Pennsylvania,  and  votes  in  said  plaoe  ;  that  he 
has  been,  for  the  last  eight  years,  an  officer  of  the  United  States,  a  captain 
ID  the  United  States  revenne-outter  service,  and  ever  since  his  appointment, 
has  been  in  service,  in  command  of  the  revenne-catter  Erie,  on  the  Erie 
station.  That  he  has  been  rated  and  assessed  with  county  taxes  for  the  last 
three  years,  1B36,  1836,  1837,  as  suoh  officer  of  the  United  States,  for  his 
office,  as  such,  valued  at  |300  ;  which  taxes  paid  by  the  plaintiff,  amount  to 
the  sum  of  t]0.7S.  The  question  sobmitted  to  the  court  is,  whether  the 
plaintiff  is  liable  to  be  rated  and  assessed  for  his  office  under  the  United 
States,  for  county  races  and  levies?  If  he  is,  then  judgment  shall  be 
entered  for  the  defendants  ;  if  not,  then  judgment  shall  be  entered  for  the 
plaintiff,  for  the  bqri  of  tlO.76." 

This  is  the  only  qnestion  submitted  upon  the  record.  We  think  it 
sufficiently  appears,  to  give  the  court  jurisdiction,  that  the  supreme  court, 
in  reversing  the  judgment  of  the  court  of  common  pleas,  and  in  giving  judg- 
ment against  the  plaintiffs,  decided  in  favor  of  the  validity  of  a  law  of 
Pennsylvania  snbjecting  the  plaintiff  to  be  rated  and  assessed  for  his  office 
under  the  United  States,  for  county  rates  and  levies  ;  the  validity  of  which 
law  was  in  question,  on  the  ground  of  its  being  repugnant  to  the  constitu- 
tion and  laws  of  the  United  States. 

It  was  urged  in  argument,  by  the  counsel  for  the  defendants  in  error,  if 
the  court  has  jurisdiction  of  the  cause,  that  the  judgment  of  the  supreme 
court  should  be  affirmed,  because  the  plaintiff,  when  assessed  did  not  apply 
to  the  commissioners  for  relief,  as  the  statute  provides.  And,  that  having 
paid  the  tax,  to  an  officer  who  had  a  color  of  right  to  receive  it,  it  cannot  be 
recovered  back  by  the  plaintiff.  Neither  of  these  questions  can  be  con- 
sidered by  this  court.  Tbey  are  not  in  the  special  verdict  upon  which  the 
judgment  was  rendered.  By  referring  to  the  case,  as  reported  in  7  Watts 
5\a,  it  will  be  seen,  that  the  supreme  court  put  the  case  ezclnsively 
*upoD  the  power  and  right  of  the  commissioners  to  enforce  the  tax  r*j  j. 
upon  the  plaintiff,  for  his  office  under  the  United  States.  ^ 

The  assessment  was  made  by  the  commissioners  of  Erie  county,  under 
the  act  of  Pennsylvania  of  the  16th  April  1834.  It  is  believed  to  be  the 
only  instance  of  a  tax  being  rated  in  that  state  upon  the  office  of  an  officer 
of  the  United  States.  It  baa,  however,  received  the  sanction  of  the  snpreme 
court.  If  it  can  be  lawfully  done,  it  cannot  be  doubted,  that  similar  assess- 
ments will  be  made  ander  that  law,  upon  all  other  officers  of  the  United 
States,  in  Pennsylvania.     The  language  of  the  court  is,  "  the  case  is  put  on 
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the  pover  and  rigfat  to  impOBe  tbe  tax.  Tn  other  words,  is  this  a  le^timate 
fiubject  of  taxation  f  Perhaps,  this  may,  in  some  measure,  depend  on, 
whether,  within  the  tme  meaning  of  the  acta,  it  is  the  office  itself,  or  the 
eraoiaments  of  the  office  whioh  are  made  the  subjects  of  taxation.*'  In  the 
preceding  extract,  we  gave  the  language  of  the  court.  The  law  is,  that  an 
account  shall  be  taken  of  "all  offices  and  posts  of  profit."  The  next  section 
makes  it  the  dnty  of  the  assessors,  '■  to  rate  all  offices  and  posts  of  profit, 
professions,  trades  and  ooonpationn,  at  their  discretion,  having  a  dne  regard 
to  the  profits  arising  therefrom."  The  emolaments  of  the  office,  then,  are 
taxable,  and  not  the  office.  Bnt  whether  it  be  one  or  the  other,  we  cannot 
perceive  how  a  tax  upon  either  conduces  to  comprehend  within  the  terms  of 
the  act,  the  office  or  the  compensation  of  an  officer  of  the  United  States.  It 
will  not  do  to  say,  as  it  was  said  in  argument,  that  though  the  language 
of  the  act  may  import  that  offices  and  posts  of  profit  weretaxable,that  it  was 
the  citissn  who  holds  the  office  whom  the  law  intended  to  tax,  and  that  it 
was  a  burden  he  was  hound  to  bear,  in  return  for  the  privileges  enjoyed, 
and  the  protection  received  from  government :  and  then,  that  the  liability 
to  pay  the  tax  was  a  personal  charge,  because  the  person  upon  whom  it  was 
assessed  was  a  taxable  person. 

The  first  answer  to  be  given  to  these  suggestions,  is,  that  the  tax  is  to 
be  levied  upon  a  valuation  of  the  income  of  the  office.  But  besides,  the 
obligation  npon  persons  to  pay  taxes,  is  mistaken,  and  the  sense  in  which 
a  tax  is  a  personal  charge,  is  misunderstood.  The  foundation  of  the  obliga- 
tion to  pay  taxes  is  not  the  privileges  enjoyed  or  the  protection  given  to  a 
citizen  by  government,  though  the  payment  of  taxes  gives  a  right  to  pro- 
I  teetion.    Both  are  enjoyed,  *as  well  by  those  members  of  a  state  who 
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do  not,  because  they  are  not  able  to  pay  taxes,  as  by  those  who  are 


able,  and  do  pay  them.  Married  women  and  children  have  privileges  and 
protection,  bnt  they  are  not  assessed,  unless  they  have  goods  or  property 
separate  from  the  heads  of  families.  The  necessity  of  money  for  the  sup- 
port  of  states,  in  times  of  peace  or  war,  fixes  the  obligation  upon  their  citi- 
zens to  pay  such  taxes  as  may  be  imposed  by  lawful  authority.  And  the 
only  sense  in  which  a  tax  is  a  personal  charge,  is,  that  it  is  assessed  npon 
personal  estate,  and  the  profits  of  labor  and  industry.  It  is  called  a  per- 
sonal charge,  to  distinguish  such  a  tax  from  the  tax  upon  lands  and  tene- 
ments, which  are  enforced  without  any  regard  to  the  persons  who  are  the 
owners.  Taxes  are  never  aasesaed,  unless  it  be  a  capitation  tax,  npon  per- 
sons, as  persons,  bat  upon  them  on  account  of  their  goods,  and  the  profits 
made  npon  professions,  trades  and  oocnpations.  They  are  so  imposed, 
because  public  revenue  can  only  be  supplied  by  assessments  npon  the  gooda 
of  individuals — "  comprehending  under  the  word  '  goods,*  all  the  estate  and 
effects  which  every  one  hath,  of  whatsoever  sort  they  be  ;  taxes  regard  the 
persons  of  men,  only  because  of  their  goods."  The  goods,  then,  are  taxed, 
and  not  the  person.  Bnt  those  who  are  to  pay  the  tax  are  taxable  persons, 
because  they  are  under  an  obligation  to  contribute  from  their  means  t«  the 
necessities  of  the  state.  The  obligation,  however,  only  becomes  a  charge 
upon  the  person,  in  conseqnence  of  the  power  in  the  state  to  enforce  the 
payment  of  tares  by  coercion.  The  power  extends  to  the  sequestration  of 
the  goods,  and  the  imprisonment  of  the  delinqnent.  A  tax,  according 
to  the  object  upon  whioh  it  is  laid,  may  be  a  personal  charge  ;  bnt  that  ia  m 
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very  difFerent  tbing  from  its  becoming  a  cbai^e  npon  the  pcreoti,  in  ooniie- 
qnenoe  of  the  coercion  which  may  be  provided  by  law  to  enforoe  the 
payment. 

We  have  been  more  parttcniar  in  noticing  this  argument,  becaoBC  it  ena- 
bled ne  to  pEt  the  point  apon  which  it  waa  intended  to  bear  upon  right  prin- 
ciples. Beiides,  as  it  was  drawn  from  the  statutes  of  PennsylTania,  it 
implied  the  supposition,  that  her  legislature,  in  these  enactments  upon  taxa- 
tion, had  disregarded  those  principles.  Bat  this  is  not  so.  If  tbe  occasion 
waa  a  proper  one  for  this  court  to  do  it,  we  might  easily  show,  that  the  aot 
throaghont,  *waa  framed  upon  an  enlightened  recognition  by  the  r,.  .,- 
legislatora  of  that  state,  of  all  the  principles  upon  which  taxes  are  '■ 
impoaed.  The  only  difficulty  in  the  act  has  arisen  from  the  terms  direct- 
ing assessments  to  be  made  upon  all  offices  and  posts  of  profit,  without 
restricting  the  aaaeaamenta  to  oflices  and  posts  of  profit  held  under  the 
Bovereignty  of  that  state  ;  and  not  excluding  them  from  being  made  upon' 
offioea  and  posts  of  profit  of  another  sovereignty — the  United  States. 

The  oaae  being  now  cleared  of  other  objectiouB,  except  such  as  relate  to 
tbe  DDOonatitutionality  of  the  tax,  we  will  consider  the  real  and  only  qnea- 
tion  in  it ;  that  is,  "  whether  the  plaintiff  is  liable  to  be  rated  and  assessed 
for  his  office  nnder  the  United  States,  for  county  rates  and  levies  ?"  It  is 
not  necessary  for  the  decision  of  this  question,  that  the  power  of  taxation 
in  the  atates,  and  in  the  United  States,  nnder  the  constitution  of  the  latter, 
abould  be  minutely  discussed.  Taxation  is  a  sacred  right,  essential  to  the 
existence  of  government — an  incident  of  sovereignty.  The  right  of  legis- 
lation is  co-extensive  with  the  incident  to  attach  it  upon  alt  persons  and 
property  within  the  jurisdiction  of  a  state.  But  in  our  system,  there  are 
limitations  upon  that  right.  There  is  a  concurrent  right  of  legislation  in 
the  states  and  the  United  States,  except  as  both  are  restrained  by  the  oon- 
stitntion  of  the  United  States.  Both  are  restrained  npon  this  subject,  by 
express  prohibitions  in  the  constitution  ;  and  the  states,  by  such  aa  are  nee- 
eaaarily  implied,  when  tbe  exercise  of  the  right  by  a  state  conflicts  with 
the  perfect  execution  of  another  sovereign  power,  delegated  to  the  United 
States ;  that  oconrs  wfaen  taxation  by  a  state  acts  npon  tbe  instruments, 
emoluments  and  persona  which  the  United  States  may  use  and  employ  as 
neceaaary  and  proper  means  to  execate  their  sovereign  powers.  Tho  gov- 
ernment of  the  United  States  ia  supreme  within  its  sphere  of  action.  The 
meana  neceasary  and  proper  to  carry  into  effect  the  powers  in  tbe  constitu- 
tion, are  in  oongresa.  Taxation  is  a  sovereign  power  in  a  state  ;  but  the 
collection  of  revenue  by  impoats  upon  imported  gooda,  and  tho  regulation 
of  commerce,  are  alao  aovereign  powers  in  tbe  United  States.  Let  as  apply 
then  the  principles  jnst  stated,  and  the  powers  mentioned  to  the  case  in 
judgment,  and  see  what  will  be  the  result. 

*Congresa  has  power  to  lay  and  collect  taxes,  duties,  impoats,  Ac,  r,.  .^ 
and  to  regulate  commerce  with  foreign  nations  and  among  the  aev-  <■ 
eral  atatea,  and  with  the  Indian  tribes.  Neither  can  be  done,  without 
legislation.  A  complicate  machinery  of  forms,  instrumenta  and  persons 
must  be  eatabliahed;  revenue  districts  were  to  he  designated  ;  oolleotora, 
naval  officers,  surveyors,  inspectors,  appraisers,  weighers,  measurers  and 
gangers  mnst  be  employed  ;  "the  better  to  secure  tbe  collection  of  duties  on 
gooda  and  on  the  tonnage  of  vessels,"  revenue-cutters,  and  officers  to  com- 
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mand  them,  are  neceesar;.  Tha  latter  are  declared  to  he  officers  of  tbe  ciis- 
toma,  and  they  have  large  powers  and  authority.  All  of  this  is  legislatiOD 
by  congress  to  exeonte  sovereign  powers.  They  are  the  means  Deceasary 
to  an  allowed  eod  :  tbe  end,  tbe  great  objects  wbioh  the  oonatitntioD  waa 
intended  to  eeoare  to  tbe  states,  in  their  character  of  a  nation.  Is  tbe  offi- 
cer, as  such,  less  a  means  to  carry  into  effect  these  great  objects  than  the 
vessel  which  he  commands,  the  inBtrnments  which  are  used  to  navigate 
her,  or  the  gnus  pat  on  board  to  enforce  obedience  to  the  law.  These  inani- 
mate objects,  it  is  admitted,  cannot  he  taxed  by  a  state,  beoause  tbey  are 
means.  Is  not  the  officer  more  so,  who  gives  ase  and  efficacy  to  tbe  whole  ? 
Is  not  compensation  tbe  means  by  which  his  services  are  procured  and 
retained  f  It  is  trne,  it  becomes  his,  when  he  has  earned  it.  If  it  can  be 
taxed  by  a  state,  as  compecsation,  will  not  congress  have  to  graduate  its 
amount  with  reference  to  its  reduction  by  the  tax?  Could  congress  use 
an  uDcontrolled  discretion  in  tising  the  amount  of  compensation,  as  it  would 
do,  withont  the  interference  of  such  a  tax  f  Tbe  execution  of  a  national 
power,  by  way  of  compensation  to  officers,  can  in  no  way  be  subordinate  to 
the  action  of  tbe  state  legislatures  upon  the  same  subject.  It  would  destroy 
also  all  uniformity  of  compensation  for  the  same  service,  as  the  taxes  by  the 
states  would  be  different.  To  allow  such  a  right  of  taxation  to  be  in 
the  states,  would  also,  in  effect,  be  to  give  tbe  states  a  revenue  out  of  tbe 
revenue  of  the  United  States,  to  which  they  are  not  constitotionally  enti* 
tied,  either  directly  or  indirectly  :  neither  by  their  own  action,  nor  by  that 
of  congress.  The  revenne  of  the  United  States  is  intended  by  the  con- 
stitution, to  pay  the  debts,  and  provide  for  the  common  defence  and  gen- 
eral welfare  of  the  United  States  ;  to  be  expended,  in  particular,  in  carry- 
,  -  ing  "into  effect  the  laws  made  to  execute  all  the  express  powers, 
■I  "  and  all  other  powers  vested  by  the  constitution  in  the  government 
of  the  United  States."  But  tbe  unconstitutionality  of  such  taxation  by  a 
state  as  that  now  before  us  may  be  safely  put  (though  it  is  not  tbe  only 
ground)  upon  its  interference  with  the  constitutional  means  which  have 
been  legislated  by  the  government  of  the  United  Slates,  to  carry  into  effect 
its  powers  to  lay  and  collect  taxes,  duties,  imposts,  &o.,  aud  to  regul.tte 
commerce.  In  our  view,  it  presents  a  case  of  as  strong  interference  as  was 
presented  by  the  tax  imposed  by  Maryland,  in  the  case  of  McCuUoch, 
4  Wheat.  316  ;  and  tbe  tax  by  the  city  council  of  Charleston,  in  Weaton'a 
Case,  1  Pet.  440  ;  in  both  of  which  it  was  decided  by  this  court,  that  the 
state  governments  cannot  lay  a  tax  upon  the  constitutional  means  employed 
by  tbe  government  of  the  Union  to  execute  its  coustitntional  powers. 

But  we  have  said,  that  tbe  ground  upon  which  we  have  just  put  the 
UD constitutionality  of  tbe  tax  in  the  case  before  us,  is  not  tbe  sole  ground 
upon  which  our  conclusion  can  be  maintained.  We  will  now  state  another 
ground  ;  and  we  do  so,  because  it  is  applicable  to  exempt  tbe  salaries  of  all 
officers  of  the  United  States  from  taxation  by  the  states.  Tbe  powers  of  the 
national  government  can  only  be  executed  by  officers  whose  services  must 
be  compensated  by  congress.  The  allowance  is  in  its  discretion.  Tbe  pre- 
sumption is.  that  the  compensation  given  by  law  is  no  more  than  tbe  services 
are  worth,  and  only  such  in  amount  as  will  secure  from  the  officer  the 
diligent  performance  of  bis  duties.  "Tbe  officers  execute  their  offices  for 
tbe  public  good.     This  implies  their  right  of  reaping  from  thenoe  the 
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reoompentte  the  §eiTiceB  they  may  reoder  may  deserve  ;"  withoat  that 
recompease  heing  in  any  way  lessened,  except  by  the  sovereign  pover  from 
whom  the  officer  derives  his  appointment,  or  by  another  sovereign  power  to 
whom  the  first  haa  delegated  the  right  of  taxation  over  all  the  objects  of 
taxation,  in  common  with  itself,  for  the  benefit  of  botb.  And  no  diminntion 
in  the  recompense  of  an  officer  is  jast  and  lawful,  unless  it  be  prospective, 
or  by  way  of  taxation  by  the  sovereignty  who  baa  a  power  to  impose  it ; 
and  which  is  intended  to  bear  equally  upon  all  according  to  tbeir  estate. 
The  oompeusation  of  an  officer  of  the  United  States  is  fiied  by  ^a  . 


law  made  by  congress.     It  is  in  its  exclusive  discretion  to  determine 
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what  shall  be  given.  It  exercises  the  discretion  and  fixes  the  amount,  and 
ooufert  open  the  officer  the  right  to  receive  it  when  it  has  been  earned. 
Does  not  a  tax,  then,  by  a  state  upon  the  office,  diminishiDg  the  recompense, 
conflict  with  the  law  of  the  United  States,  which  seoures  it  to  the  officer  in 
its  entirenesB  ?  It  certainly  haa  such  an  effect ;  and  any  law  of  a  state 
imposing  such  a  tax  cannot  be  oonstitational,  because  it  conflicts  with  a  law 
of  congress  made  in  pnrsaance  of  the  eonstitntion,  and  whioh  makes  it  the 
supreme  law  of  the  land. 

We  are,  therefore,  of  opinion,  that  the  judgment  of  the  supreme  court 
of  Pennsylvania,  reversing  the  judgment  of  the  court  of  common  pleas  of 
Erie  county,  declaring  the  plaintiff  was  not  liable  to  be  rated  and  assessed 
for  county  rates  and  levies,  for  his  office  under  the  United  States,  is 
erroneous,  in  this,  that  the  said  supreme  court  adjndged  that  the  act  of 
Pennsylvania,  embracing  all  offices  and  posts  of  profit,  comprehending  offices 
of  the  United  States,  was  not  repngnant  to  the  constitution  and  laws  of  the 
United  States  ;  whereas,  this  court  is  of  opinion,  that  such  repugnancy  doea 
exist.  We  are,  therefore,  of  opinion,  that  the  said  judgment  ought  to  be 
reversed  and  annulled  ;  and  the  cause  remanded  to  the  said  snpreme  court 
of  Pennsylvania  in  and  for  the  western  district,  with  directions  to  affirm 
the  judgment  of  the  court  of  common  pleas  of  Erie  county. 

Judgment  reversed. 

*0HASLOTrB  A.  Pabibh,  Appellaot,  v.  Hastst  W.  £lli8  and  wife,  [*161 
Appellees. 

Appdlaiajuritdictitm. 

Th«  ftoU  of  oongTCM,  T«l&tlDg  to  Jadiclil  procMdiog*  in  lh«  tsrritor;  of  Floridi,  ^m  Dm  i1^ 
of  appeal  to  the  BQpreme  Mart  of  the  Uoited  Stitei,  1&  MMt  of  BQnitJ,  of  Bdmirklt;  and 
maritima  jarisdlcttoii,  and  prlM  or  no  piiie ;  bat  eassi  at  law  are  to  b«  bnogfat  op  by  writ  of 
error,  u  provided  for  bj  the  judiciary  act  of  1J8B  ;  it  has  aluajl  been  bald,  that  a  oaM  at 
Uir  oannot,  aadar  the  kct  of  180B,  be  brought  to  the  aapreme  coart  bj  appaal. 

In  mBDf  of  the  itites  and  terrltorlea,  the  ancient  common-lKir  rcmod;  for  the  purpota  of  obtain- 
ing an  allotment  of  dower,  is  well  a*  the  remediev  for  other  legal  rigfau,  have  been  ob«ng«d 
for  others  bboi«  ouaTenient  and  suitable  to  our  litnatlon  and  habiti ;  jet  tbej  are  regarded  m 
owe*  at  law,  although  thej  are  not  oarrisd  on  according  to  the  fomM  of  the  MHnmoii  law. 
Faraoni  v.  Bedford,  8  PoL  44T,  cited.' 

'  The  oonBUtotion  haa  recognised  tbedietiDc-  worth,  11  Bow.  USB.    And  thersfore,  antijMt. 

lioD  between  law  and  aqnltii,  and  it  mast  be  ment  cinnot  be  maintained  In  a  federal  eoort 

obeerved  In  the  federal  coaria,  though  Iheru  is  apon  an  equitable  title.  In  aocordanoa  wttb  a 

no  *aob  diitlnctlon  between  thero  in  the  sute  etate  pnctioe.     fMin  ■.  Hohae^  tl  U.  481. 
in  which  the  anit  Ii  brought.  Bennett  *.  Butter- 
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Appsal  from  the  Court  of  Appeals  in  Florida.  The  case  is  folly  stated 
in  the  opinion  of  the  court. 

The  only  question  in  the  case  on  which  the  oourt  gave  an  opinion,  was, 
upon  the  right  of  the  appellant  to  bring  the  case  to  this  court  by  appeal, 
instead  of  by  writ  of  error. 

Oilpin,  for  the  appellees,  contended,  that  an  appeal  does  not  lie  in  this 
oourt ;  this  oase  could  be  brought  here  only  by  writ  of  error.  It  is  not  a  case 
either  of  equity,  admiralty,  or  prize  or  no  prise.  From  1789  to  lPfl3,  all  cases 
were  broaght  here  by  writ  of  error.  Act  of  24th  September  1169,  g  22 
(1  IT.  S.  Stat.  64).  In  1803,  appeals  were  allowed ;  but  they  were  expressly 
confined  to  cases  of  equity,  admiralty  and  prize  or  no  prize.  Act  of  3d  March 
180.S,  §  S  ;  2  Ibid.  244.  The  courts  have  always  strictly  maintained  this 
distinction  between  tfae  two  modes  of  proceeding.  United  Slates  v.  Sanson, 
1  Gall.  21  ;  77i0  San  JPedro,  2  Wheat.  141.  In  the  case  of  Ward  v.  Greg- 
ory,  7  Pet.  633,  this  court  dismissed  an  appeal  from  a  judgment  rendered  in 
the  proceedings  upon  a  mandamut,  which  were  not  proceedings  in  a  case  of 
equity,  admiralty,  or  prize  or  no  prize.  The  proceedings  for  the  assign- 
ment of  dower  certainly  falls  as  little  within  either  of  these  olassesof  cases 
^  as  "those  upon  a  mandamus.     They  are  common-law  proceedings  ; 

■I  and  the  writ  for  the  allotment  of  dower  in  this  case  resembles,  gen- 
erally, that  which  is  used  in  such  proceedings.  WMiamt  v.  €fv>yn,  2  Smud. 
44  d,  note  4.     This  appeal,  therefore,  ought  to  be  dismissed. 

Tahbt,  Ch.  J.,  delivered  the  opinion  of  the  oourt. — This  oase  is  bronght 
here  by  appeal  from  the  judgment  of  the  court  of  appeals  for  the  territory 
of  Florida.  A  motion  has  been  made,  to  dismiss  the  case,  upon  the  ground, 
that  it  was  a  proceeding  at  law,  and  not  In  equity,  and  that  under  the  acts 
of  congress  regulating  the  appellate  jurisdiction  of  tbis  court,  the  case 
cannot  be  bronght  here  by  appeal ;  and  that  we  have  no  jnriadiolion  to 
revise  the  judgment  of  the  territorial  court,  unless  it  is  brought  up  by  writ 
of  error.  The  question  may,  perhaps,  seem  to  be  rather  one  of  form 
than  of  snbstance.  But,  nevertbeless,  it  is  our  duty  to  conform  to  the  acts 
of  congress  ;  and  we  cannot  exercise  the  appellate  jurisdiction  conferred 
upon  this  court,  except  in  the  form  prescribed  by  law. 

The  oase  in  the  territorial  court  was  this :  James  L.  Parish  died  in 
Jefferson  county,  in  the  territory  of  Florida,  in  1 838,  leaving  his  widow, 
Charlotte  A.  Parish,  the  present  appellant,  and  no  children.  His  sister, 
Catharine  BUis,  one  of  the  appellees,  was  his  heir-at-law  ;  and  he  left  real 
estate,  negroes  and  personal  property,  of  considerable  value.  After  his 
death,  his  widow  petitioned  the  superior  oourt  of  Middle  Florida,  for  an 
allotment  of  her  dower  in  the  real  estate,  and  her  share  of  the  personal  prop- 
erty ;  claiming  to  be  entitled  to  one-half  of  each,  under  a  law  of  the  ter- 
ritory, passed  in  1836.  And  thereupon,  a  writ  was  issued  by  the  court  to 
the  sheriff,  directing  bim  to  deliver  over  to  the  petitioner  her  portion  of  the 
estate,  as  prayed  for.  On  the  18th  of  December  1838,  the  sheriff  returned 
the  writ  with  an  inquisition  or  report  of  certain  freeholders  summoned  by 
him,  allotting  to  the  widow  as  her  dower  certain  portions  of  the  real  estate, 
negroes  and  property,  being  the  one-half  of  the  gross  amount  of  said  estate 
,  1  ID  quantity  and  value.  On  the  15th  of  April  1839,  the  present  appel- 
J  lees  interposed  *and  objected  to  tbe  return  and  allotment,  because  it 


184S]  OF  THE  TJKITED  STATES.  «8 

FirfBh  T,  Ellb. 
was  made  before  the  estate  was  settled  by  the  administrator,  and,  aa  they 
also  alleged,  colluBively  ;  and  because  the  allotment  was  too  large,  and  the 
mode  of  proceeding  informal.  It  was,  however,  confirmed  by  the  saperior 
oonrt ;  and  an  appeal  thereupon  taken  to  the  conrt  of  appeals  for  the  ter- 
ritory, where  the  judgment  of  the  superior  court  was  reversed.  And  from 
this  judgment  of  reversal,  the  case  has  been  brought  here  by  appeal. 

If  the  proceedings  in  the  territorial  courts  were  proceedings  at  law 
and  not  in  equity,  we  have  no  jurisdiction  to  hear  the  case,  because  it  is  not 
brought  here  by  writ  of  error.  The  act  of  congress  of  July  14th,  1832,  §  8 
(4  U.  S.  Stat.  801),  declares,  that  the  regulations  prescribed  by  the  second 
section  of  the  act  entitled  "  an  act  in  addition  to  an  act  entitled  an  act  to 
amend  the  judicial  system  of  the  United  States,"  approved  the  .Id  of  March 
180S,  as  far  as  said  regalatioos  shall  be  practicable,  shall  be  observed 
in  respect  to  all  writs  of  error  and  appeals  from  the  said  court  of  appeals  in 
the  said  territory  to  the  supreme  court  of  the  United  States.  And  the  act 
of  1803,  thus  referred  to  in  the  law  of  1832,  gives  the  right  of  appeal  in 
cases  of  equity,  of  admiralty  and  maritime  jurisdiction,  and  prize  or  no  prize; 
but  leaves  the  cases  of  law  to  be  broaght  up  by  writ  of  error  as  provided 
for  by  the  act  of  1789.  And  it  has  always  been  held,  that  a  case  at  law 
cannot,  under  the  act  of  1803,  be  brought  here  by  appeal.    2  Wheat.  141-2, 

The  question,  then,  is  whether  the  proceedings  in  the  Florida  courts  were 
in  a  case  at  law.  They  certainly  differ  from  the  ancient  common-taw  pro- 
ceeding by  writ  of  dower ;  and,  indeed,  they  necessarily  differed  from  it, 
because  the  widow's  share  of  the  negroes  and  personal  property  were  united 
in  the  same  proceeding  that  was  instituted  to  recover  her  dower  in  the  real 
estate  ;  and  it  certainly  does  not  strictly  conform  to  any  of  the  modes  of 
proceeding  known  to  the  common  law.  But  in  many  of  the  states  and  ter- 
ritories, the  ancient  common-law  remedy  for  the  purpose  of  obtaining  an 
allotment  of  dower,  as  well  as  the  remedies  for  other  mere  legal  rights,  have 
been  changed  for  others  more  convenient  and  suitable  to  our  situation  and 
habits.  Yet  they  are  regarded  as  cases  at  law,  although  they  are  not  carried 
on  according  to  the  forms  of  the  common  law.  In  the  case  of  *Par-  r*.., 
tons  V.  Be^ord,  3  Pet.  447,  the  court,  when  speaking  of  remedies  of  '■ 
this  description,  said,  that  all  suits  brought  to  settle  legal  rights  which  were 
not  of  equity  or  admiralty  jurisdiction,  whatever  might  be  their  peculiar 
forms,  were  cases  at  law,  within  the  meaning  of  those  terms,  as  used  in  the 
oonstitution  and  acts  of  congress.  In  a  case  like  the  present,  it  is  true,  that 
although  the  right  is  strictly  a  legal  one,  yet  the  court  of  ohanoery  possesses 
concurrent  jurisdiction  with  the  courts  of  law.  Bat  the  proceeding  in 
question  is  obviously  not  according  to  the  principles  or  established  practice 
of  courts  of  equity,  and  was  not  intended  to  be  snch.  It  coald  not  be  sus- 
tained in  any  court  acting  upon  the  rules  of  a  court  of  chancery  ;  and  must, 
therefore,  be  regarded  as  a  proceeding  at  law.  And  being  a  case  at  law,  it 
oannot,  under  tbe  acts  of  congress  before  mentioned,  be  brought  here  except 
by  writ  of  error.    Tbe  appeal  must,  therefore,  be  dismissed. 

Appeal  djgmiaaed. 
SSI 
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*Smith  HARPENDiNa  and   others,  Appellants,  v.  The  MiNtSTiut,  Eldbrs 

AND  DSAOONB  OF  THR  ReFOBUED  PbOTB8TA1IT    DdTOB    ChUHOH  OF  TBB 

City  of  New  Yokk  and  others.  Appellees, 
Limiiation  in  equity. — Adverse  poasesaion. — State  deeiatcru. 

A  bin  m8  filed  In  tho  drcoit  ooart  of  tbe  toutberD  diitrid  of  New  Tork,  b;  the  hein  of  John 
Heberdinok,  ol&imlng  certain  real  estate  in  the  citT  of  New  Tork,  uid  *n  accoont  of  tbe  reot* 
and  proQte  thereof ;  the  estate  having  been  deriaed,  in  16SS,  to  tlie  mlniBlera,  eldere  and 
de&cotu  ol  the  Reformed  ProteaUnt  Dutch  Ubarvh  of  the  eitj  of  New  Tork  ;  to  thla  bill,  th« 
raepondeDts,  among  other  mattera,  pleaded  that  the^  had  been  in  actual  adTsrM  poMeuion  o( 
the  premiies,  for  fort.r  fears  next  before  the  filing  of  the  bill. 

If  the  oomplainant,  b;  bis  bill,  ur  the  respondent,  bj  hii  plea,  acta  forth  facts  from  which  it 
appears,  tbat  tbe  complainant,  bj  the  statutea  of  the  bucb,  has  no  standing  in  ouort,  and  for 
tha  Bake  of  r«poae  and  the  oommon  good  of  societj,  is  not  permitted  to  sue  bis  adversir; ;  it 
la  tha  rule  of  the  court  not  to  proceed  further,  and  diamiu  the  hill. 

In  pleading  the  statute  of  limitations  to  a  bill  in  chancer;,  it  is  not  necessary  that  there  ahall  bo 
an  eipial  referenoe  to  the  statute  of  the  state  in  which  tbe  proceeding  is  initituted ;  the 
oonrt  la  jadiciillj  bound  to  take  notice  of  the  statutes  of  limitations,  when  the  facts  ar« 
stated  and  relied  on  as  a  bar  to  further  proceeding*,  if  the^are  found  sulBciunt. 

One  tenant  in  common  may  bold  adverselj  to  and  bar  hie  co-tenant 

After  the  elapse  of  twenty  years  from  the  commencement  of  adverse  possession  of  tbe  property 
olalmed,  the  defendants  bad  a  title  as  undimbted  as  if  they  had  produced  a  deed  Id  fM-almple 
from  the  tme  owners  of  that  date ;  and  all  inquiry  into  their  title  or  ita  incidents,  was  effect- 
oally  cat  off, 

Tba  BoprenM  conrt  of  the  United  States  are  bound  to  conform  to  the  deoaionaofthe  state  courts, 
In  relation  to  the  ooustmotion  of  the  atatnte  of  limitations  of  the  state  in  which  the  contro- 
versy hat  ariseo ;  sQcb  ia  the  settled  doctrioe  of  the  anpieme  court.  Oreen  e.  Neal,  6  Pec 
S01,  idted.! 

No  distinction  ia  made  by  the  ooarta  of  the  state  of  New  Tork,  between  a  religions  corporation, 
claiming  to  hold  nnder  tbe  statute  of  limitations  of  the  state,  in  regard  to  capacity  to  bold 
by  force  of  the  statntej  therefore^  none  can  be  taken  by  tbe  sapreme  court  of  the  United 
8Utea. 

The  statute  of  Kew  Tork  Is  in  subitance  the  ume  as  tbat  of  SI  Jac.  I.  ;  that  such  a  possession 
u  Is  set  forth  In  the  plea  in  this  ease  ia  protected  by  the  statute,  has  been  tbe  settled  doctrJtM 
of  the  ooorts  of  tbat  state  for  more  than  thirty  years,  if  it  eter  were  doubted. 

nie  MOODd  part  of  the  plea  of  the  defeodiinta  aterred,  that  all  tbe  parts  of  the  lands  sold  had 
been  oollTejed  and  the  moneys  rec^red  by  the  defendants,  more  than  forty  years  before  tbe 
plea  was  filed.  This  is  deemed  a  conclusive  bar ;  the  bill  seeks  the  money,  and  six  years 
barred  the  relief  ;  this  being  a  concurrent  remedy  with  the  action  at  law. 

■Tbe  defendant*  had  digclaimed  the  ownership  of  certain  lots  which  weredeeoribed  inth« 
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bill, and  of  wbicb  they  were  charged  with   being  owners;  tbecircnit  court  dietniaxed 


the  bill  M  to  these  lota  :  Htid,  that  this  was  proper ;  there  was  no  probable  w 

Ing  this  part  of  tbe  bill,  to  obtain  an  account  from  the  respondents ;  obTioosly,  no  claim  exiau 

that  oan  be  made  aTailable  for  the  complainants,  In  reprd  to  thia  portion  of  the  property. 

Appsal  from  tbe  Circuit  Coart  for  tbe  Southern  District  of  New  York. 
Od  the  2Gth  of  March  1839,  the  appellants  filed  a  bill  in  the  circuit  conrt  of 
tbe  United  States  for  the  southern  district  of  New  Tork  (they  being  citiEens 
of  other  states  than  the  state  of  New  York),  stating  tbat  prior  to  September 
I6V6,  John  H.  Haberdinck,  of  tbe  citj  of  New  York,  with  fonr  others,  was 
seised  in  fee  of  the  "  Shoemaker's  fields  or  lands,"  a  tntot  of  aboat  sixteen 
acres,  in  the  city  of  New  York  ;  and  that  in  the  same  year,  partition  of  the 
same  was  made,  and  Haberdinck  became  seised  in  severalty  of  divers  par- 
oelfl  of  the  laud  described  in  the  bill.     Haberdinck  died  seised  of  the  land, 

■  Dk^  ■,  Brigga,  BT  U.  S.  flS7 ;  Andres  «.  Redfield,  98  Id.  SU ;  Amy  *.  Dabnqna,  Id.  41L 


IStt]  OP  THE   UNITED  STATES.  4M 

Hupendbig  V.  Dntoh  ChnKJL 
in  January  1722,  leaving  a  widow,  who  died  in  1723;  and  John  Haberdiack, 
Junior,  of  New  York,  was  bis  only  b«ir,  and  inherited  bis  lands.  The  bill 
stated,  that  the  oomplaiDants  were  the  heirs  of  John  Haberdinok,  Jonior, 
tbeir  names  having  been  varied  to  Haberdiug.  It  stated,  that  they  are 
seised,  with  Peter  Haberding,  a  citizen  of  New  York,  of  these  lands,  as 
heirs  as  aforesaid  ;  and  that  no  sale  or  devise  of  the  lands  has  tieen  made  by 
them,  or  by  any  of  tbeir  anoestors. 

Tiie  bill  stated,  that  John  H.  Haberdinok  made  leases  of  part  of  the 
lands  for  ninety-nine  or  more  years,  and  some  of  the  leases  so  granted  did 
not  expire  antil  after  1826.  The  Dutch  Church  had,  for  some  time  past, 
bad  possession  of  the  lands  allotted  to  John  H.  Haberdinok  by  the  par- 
titioD ;  and  claimed  that  they  took  such  possession  in  virtue  of  some  will  or 
devise  of  John  H.  Haberdinok  to  them.  They  also  obtained  possession  of 
the  undivided  parcel,  and  alleged  title  to  some  shares  of  it,  by  deeds 
from  the  other  tenants  in  common  ;  and  bad  demised  parts  of  the  same,  Aa. 

The  bill  alleged  that  the  church  was  a  religious  corporation  in  the  city  of 
New  York,  incorporated  under  the  laws  of  New  York.  The  complainants 
had  applied  to  the  church  for  a  statement  of  *the  title  under  which 
they  claimed  the  property,  and  for  a  list  of  papers,  and  the  inspection  '■ 
of  their  rent-roll,  and  an  account  of  the  rents  and  profits.  In  March  1822, 
the  bill  alleged,  that  the  defendants  returned  to  the  chancellor  of  New  York 
an  inventory,  in  which  they  set  forth  that  these  lands  were  held  by  them  as 
"sundry  lots  devised  to  the  church  by  John  Haberdinok,  called  the  Shoe* 
maker's  land,  as  mentioned  in  a  former  inventory,  situated  in  the  second  and 
third  wards  of  the  city  of  New  York  ;"  and  the  defendants  alleged  the  said 
will  was  valid. 

The  parts  of  the  will  set  out  in  the  bill  of  the  complainants  relating  to 
the  property  claimed  by  the  complainants  were  as  follows  :  "  Item.  I,  the 
said  John  Haberdinck,  do  hereby  give,  devise  and  bequeath  unto  the  minis- 
ter, elders  and  deacons  of  the  Reformed  Protestant  Dutch  Church  of  the 
city  of  New  York,  and  tbeir  sucoessors  for  ever,  all  my  (the  testator's)  right, 
title  and  interest,  and  property,  in  and  to  an  equal  fifth  part,  share  and 
proportion  of  all  that  tract  or  parcel  of  land,  situate,  lying  and  being  upon 
Manhattan  Island,  within  the  city  of  New  York,  called  or  known  by  the 
name  of  Shoemaker's  field  or  land,  on  the  north  side  of  Maiden  Lane  or  path, 
Ao.;  the  which  tract  or  parcel  of  land  contains,  by  estimation,  sixteen 
acres."  The  will  then  described  the  different  lots,  according  to  the  parti- 
tion, and  proceeded,  "all  of  which  several  and  respective  lots,  pieces  and 
paroels  of  land,  I,  the  said  testator,  do  hereby  give,  devise  and  bequeath 
unto  the  said  minister,  elders  and  deacons  of  the  Reformed  Protestant 
Dutch  Ohurob  of  the  city  of  New  York,  and  to  their  lawful  snccessore  for 
ever,  with  all  and  singular  the  bnildinge,  messnagee,  edifices,  improvements, 
emolnmeats,  prc^ts,  benefits,  reversions,  advantages,  hereditaments  and 
apportenanoea  thereunto  belonging,  or  in  any  wise  appertaining,  or  reputed 
or  eateemed  as  part  and  belonging  to  the  same ;  to  have  and  to  hold  all  the 
aforesaid  several  and  respective  lots,  pieces  and  parcels  and  land,  with  tlie 
aareral  and  respective  premises  and  aiipurtenanceii,  unto  the  said  minister, 
elders  and  deaoons  of  the  Reformed  Protestant  Dutch  Cburcb  of  the  city 
of  New  York,  and  their  lawful  successors,  to  the  sole  and  only  proper  use, 
beafiat  and  behoof  of  the  said  minister,  elders  and  deacons  of  the  Reformed 
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Protestant  Datoh  Cliurcli  of  the  city  of  ifiiw  York,  and  their  lawful  sno- 
^.,f,-,  oessors  for  *ever,  to  be  reoeived  an5  employed  by  the  said  minister, 
-I  elders  and  deacons  of  the  Reformed  Protestant  Dutch  Cbarcb  of  the 
city  of  New  York,  immediately  after  my  decease  and  the  decease  of  my 
wife  Mayken  Haberdinck,  and  only  to  the  proper  nae,  benefit  and  behoof, 
and  for  the  payment  and  satisfaction  of  tbe  yearly  stipend,  salary  or  main- 
tenanoe  of  the  respective  minister  or  ministers,  which,  from  time  to  time, 
and  at  a)l  timeshereafter,  shall  bo  dnly  and  legally  called  to  the  ministry  of 
tbe  eaid  chnrch,  and  to  no  other  use  or  uses  whatsoever.  And  I,  tbe  said 
testator,  do  hereby  further  order  and  direct,  that  the  sole  management, 
direction,  administration  and  government  of  the  same,  after  my  decease  and 
the  decease  of  my  wife,  Mayken  Haberdinck,  shall  only  be  and  remain  in 
the  hands,  care,  management,  direction  and  administration  and  government 
of  the  elders  of  the  said  church,  for  the  time  being,  or  whom  they  shall 
nominate,  constitute  and  appoint  to  act  in  their  stead  or  plaoe,  and  without 
being  subjeot  or  bound  to  render  any  aecoont  of  tbe  same,  bat  only  to  the 
minister  or  ministers,  elders  and  deacons  of  the  said  Reformed  Protestant 
Dutch  Chnrch  of  the  city  of  New  York,  for  the  time  being.  Provided, 
always,  that  it  shall  not  be  lawful,  nor  in  the  power  of  tbe  said  minister, 
elders  and  deacons  of  the  Reformed  Protestant  Dutch  Church  of  the  city 
of  New  York,  nor  their  successors,  nor  tbe  said  elders  or  managers  for  tbe 
time  being,  nor  in  the  power  of  any  other  person  or  persona  whatsoever, 
for  ever  hereafter,  to  make  sale,  dispose,  or  alienate  any  part  of  the  said 
lands  and  premises,  nor  any  of  the  profits,  benefits,  revenues  or  advantages 
aooming  or  arising  out  of  tbe  same,  to  any  use  or  naes  whatsoever  ;  but  that 
the  same  shall  be  for  ever  and  remain  to  the  only  proper  use,  benefit  and 
behoof  as  is  above  recited,  declared  apd  expressed." 

Tbe  complainants  charged,  that  the  will  and  the  devise  to  the  church 
was,  at  tbe  date  of  the  will,  at  the  testator's  death,  and  is  at  this  time,  wholly 
and  absolutely  void,  illegal  and  inoperative  at  law,  "The  church  could  not 
and  did  not  acquire  any  right  or  estate  under  tbe  will  ;  and  the  possession 
of  the  premises  was  in  subordination  to  the  title  of  the  complainants  and 
their  ancestors.  The  church  took  possession  of  five  of  the  lots  that  were  on 
Broadway,  although  only  a  part  of  two  were  devised  to  them." 

The  bill  further  stated,  that  the  church  was  incorporated  on  the 
*lltb  of  May  1G96,  then  having  a  church  in  Garden  street,  and 
J  cerUin  tracts  of  ground,  and  were  authorized  "  to  have,  take,  acquire 
and  purchase "  lands,  ifcc.,  and  not  exceeding  the  yearly  value  o£  two 
hundred  pounds,  New  York  currency,  equal  to  |500.  That  the  property 
held  by  them  was  considerable,  and  bad  ever  since  been  actnally,  and  for 
twenty  years  past  has  been  worth,  at  least  tlO,000,  The  yearly  value  of 
the  lands  devised  by  Haberdinck  had  ever  since  greatly  exoeeded  the  amount 
which  the  church  was,  from  time  to  time,  by  law  authorised  to  bold  ;  from 
1780  to  1800,  the  yearly  value  thereof  was  tlO.OOO  ;  from  1800  to  1820,  at 
least  (20,000  ;  and  to  this  time,  at  least  $^0,000.  In  order  to  keep  down 
the  "annual  income,"  tbe  church  had  given  leases  for  long  terms  at  a  low 
rent,  and  then  sold  such  terms,  for  large  sums,  and  used  the  money  to  buy 
oihvi  lands  for  other  purposes. 

Tbe  church  had  always  held  those  lots  under  claim  of  title  subordinate 
a  the  title  of  tbe  complainants,  and  their  an<«Btor  ;  it  waa  alwajt  inoapable, 
SM 
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!n  law,  of  acqairiog  or  boldiog  a  valid  title  thereto  by  advene  poeseaeion ; 
and  was,  at  the  time  of  Haberdinok'a  death,  ineapftble  in  law,  of  aoqniiing 
and  holding  the  lands  hj  devise.  If  it  ehonid  appear,  that  the  lands  were 
aotaally  devised  to  the  cbarch  by  the  will,  yet  snoh  devise  would  appear  to 
have  been  made  on  the  "  ezpresn  condition"  that  tlie  lands  were  to  be  held 
by  the  oLnroh  for  tbe  payment  and  satisfying  the  yearly  stipend,  salary  or 
maintenance  of  tbe  respective  minister  or  nuniBters  which  shonld  be,  from 
time  to  time,  duly  and  lawfully  called  to  the  ministry  of  tha  said  ohnroh, 
and  to  DO  other  nse  whatever  ;  and  on  the  express  condition,  that  it  shonld 
not  be  Uwfnl  for  the  ministers,  elders  and  deacons,  to  sell  or  dispose  of  any 
part  of  the  property,  or  to  apply  any  of  the  profits,  revenues,  &o.,  to  any 
nse  whatever,  other  than  those  mentioned.  At  the  time  of  the  making  of 
bis  wilt  by  Haberdinck,  tbe  only  oburch  was  in  Qarden  street ;  they  had  since 
bnilt  two  others,  and  abandoned  that  as  a  place  of  worship.  The  income  of 
the  church  from  these  lands  bad  annually,  for  fifty  yean,  greatly  exceeded 
the  yearly  series  paid,  or  which  uonld  be  paid,  to  their  ministers,  and  they 
bad  used  the  large  surplus  annually  for  other  purposes,  &o.  *The  bill  . 


prays  for  a  discovery,  whether  the  church  held  under  the  will  of 
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Haberdinck,  and  if  so,  a  f  nil  account  of  the  same,  and  of  all  mattera  relating 
to  the  property ;  and  for  an  acoount,  Aio. 

The  defendants,  after  varions  exceptions  to  the  bill  of  tbe  oomplalnanta, 
and  to  the  relief  soaght  in  the  same,  and  the  denial  of  many  of  the  allega- 
tions in  the  bill,  and  disclaiming  the  ownership  of  certain  lots  described  in 
the  bill,  and  in  the  answer  filed,  said  :  These  defendants  do  plead  in  bar, 
and  by  way  of  plea  say,  that  for  all  the  time  commencing  forty  years  prior 
to  the  filing  of  the  bill  of  complaint,  namely,  oommenoiiig  on  the  26th  day 
of  March,  in  the  year  of  onr  Tjord  1799,  until  and  at  the  time  of  the  filing 
of  this  plea,  these  defendants  were  and  have  been,  and  are,  by  themselves 
and  tenants  holding  under  them,  in  the  sole  and  exclusive  posBession  of 
all  and  singular  the  lands  in  tbe  hill  of  complaint  mentioned  (excepting  the 
lands  above  described  as  hereinafter  disclaimed),  during  all  which  time  of 
possession,  all  and  singular  the  said  lands  have  been  improved  by  bnildings, 
and  inclosed  with  a  substantial  inulosare,  excepting  that  the  luid  twenty- 
five  feet  in  width  from  John  street,  to  Fair  street,  now  Fulton  street, 
between  tbe  side  of  lots  64  and  66,  and  a  uontinnation  thereof,  having  been 
during  all  that  time  enjoyed  as  a  publio  street  for  access  to  the  lands  upon 
tbe  same,  and  as  a  public  street  then,  ever  since,  and  now  need  by  all  good 
citizens  of  this  state  as  a  public  street  and  highway,  without  rents,  issues  or 
profits  thence  accruing,  and  excepting  a  piece  of  land  twenty-five  feet  in 
width,  extending  from  the  rear  of  lot  dS,  in  the  said  bill  mentioned,  seventy- 
five  feet  along  the  rear  of  lots  41,  42  and  44,  and  excepting  the  two  pieces 
of  land,  the  one  extending  along  the  south -westerly  side  of  lot  No.  68,  and 
the  rears  of  lots  71,  76,  76  and  80  ;  the  other  extending  along  the  north- 
easterly side  of  lot  66,  and  the  rears  of  lots  S2,  33,  S4  and  3fi,  from  Nassau 
street,  to  the  rear  of  the  said  lots ;  and  during  all  that  time,  these  defendants 
have,  by  themselves  and  their  tenants  holding  under  them,  actually  oocupied 
and  possessed  all  and  singular  the  said  lands,  claiming  and  enjoying  the  same, 
during  all  the  time  aforesaid,  as  being  seised  thereof  in  their  demesne  as  of 
fee,  in  severalty,  and  in  their  own  sole  and  exclusive  right,  as  tbe  sole  and 
exolnuve  owners  thereof,  in  their  own  right,  in  fee>simple,  and  to  their  own 
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aole  and  'exfilnsive  use,  and  not  otherwise  ;  and  danng  all  that  time,  these 
defendants  hare  been  in  the  sole  and  exolaaive  receipt  and  enjoyment 
of  the  rents,  isaaes,  profits,  avails  and  proceeds  thereof,  to  the  sole  and 
•xolnsiTfl  oae  of  the  said  corporation,  claiming  the  right  to  receive  and  enjoy 
(he  same  to  their  own  ase,  and  not  otherwise. 

The  following  points,  relating  to  the  matters  decided  by  the  court,  vere 
submitted  by  the  counsel  for  the  appellants. 

L  The  plea  is  defective,  in  regard  to  the  allegations  in  the  bill,  as  to  the 
defendants  entering  and  holding  under  leases  from  Haberdinck. 

IL  The  plea  does  not  make  out  a  complete  and  absolute  title  in  the 
defendants  to  the  premises  in  qDestion  ;  and  it  is,  therefore,  no  defence, 
either  to  the  discovery,  or  the  relief  sought  by  the  bill. 

1.  The  defendants  were  incapable  of  taking  lands  by  devise ;  and  tbey 
are  chargeable  in  law  with  a  knowledge  of  this  incapacity. 

2,  The  devise  to  the  defendants,  by  the  will  of  John  Haberdinck,  was 
absolutely  void  ;  and  the  defendants  knew  of  its  nnllity. 

8.  The  entry  of  the  defendants  was  made,  and  their  possesaion  oom- 
menoed  under  the  void  devise  to  them  in  the  will  of  John  Haberdinck,  and 
was  continued  and  held  under  that  devise,  to  the  time  of  filing  the  bill  in 
this  cause. 

4.  The  possession  and  claim  of  the  defendants  were  not,  in  their  incep- 
tion, hostile  to  the  title  of  the  heir-at-law  ;  but  were  consistent  therewith, 
and  to  subordination  thereto. 

6.  The  plea  does  not  show  when,  or  by  what  means,  the  posseHsion  then 
commenced  and  held,  was  changed  into  an  adverse  holding.  And  although 
it  sets  up  a  clum  of  title  in  iteveralty,  from  1799  down,  it  does  not  show  on 
what  title,  or  color  of  title,  (hat  claim  was  founded.  On  the  contrary,  by 
not  negativing  the  charges  in  the  bill  in  respect  to  their  claiming  under  the 
will,  it  is  admitted,  that  since  1799,  as  well  as  before,  their  claim  has  been 
founded  on  the  void  devise  in  the  will  of  Haberdinck. 

6.  The  defendants'  possession  and  claim  of  title,  from  the  tim4  of  their 
first  entry  to  the  tiling  of  the  bill,  having  been  at  all  times  exolusively  under 
and  hy  virtue  of  a  void  devise,  known  to  them  to  be  such,  are  unavailing 
for  any  purpose.     They  do  not,  therefore,  show  an  adverse  poaseasioD. 
•i«9l  '■    '^^^   views  taken  of    the   defeodants'    poaaeHsion,  are  more 

-1  'especially  applicable  to  this  case,  as  otherwise  the  policy  of  the 
prohibition  contained  in  the  statute  of  wills  will  be  defeated,  and  the  de- 
fendants allowed  to  do  indirectly  what  they  are  ezpreaaly  prohibited  by  law 
from  doing  directly.  The  decree  of  the  circuit  court  should  be  reversed, 
and  the  plea  overruled. 

The  ease  was  argued  by  Eaton  and  Coax,  for  the  appellants ;  and  by 
D.  Lord,  Jr.,  and  Wood,  for  the  defendants. 

Eirion  explained  in  detail  the  various  statements  and  facts  presented  on 
the  record,  and  the  grounds  upon  which  the  matter  was  to  be  considered  by 
the  court;  contrasting  the  numerous  circumstances  set  forth  in  the  bill, 
answer  and  plea,  in  the  review.  That  the  complainants'  ancestor,  as  tenant 
m  oonmon,  was  seised  of  a  tract  of  land,  called  the  Shoemakers'  field,  at 
It  situated  in  the  most  populous  part  of  the  city  of  Mew  York ;  of 
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which  partition  having  been  made,  he  had  Bei§in  in  severalty  and  continued 
in  andisturbed  posaeBsioD  antil  his  death,  in  1723.  That  he  devised  tbia 
portion  of  his  estate  in  trust,  dbo.,  to  this  church,  the  defendant.  That  it 
was  a  religions  corporation,  That  complainants  are  the  hein-at-law,  and 
have  never  parted  with  any  portion  of  this  estate.  That  in  parsaanoe  of 
the  trust  created  in  favor  of  the  church,  the  minister,  elders,  deacons,  &o., 
entered  into  the  possession,  and  have  ever  since  retaioed  that  possession. 
None  of  these  special  averments  contained  in  the  bill  were  denied  ;  and 
hence,  by  the  acicnowledged  rules  of  law,  they  are  to  he  taken  as  confessed. 
He  argoed,  that  by  the  rules  of  equity  proceedings,  every  material  allega- 
tion contained  in  a  bill  which  failed  to  be  controverted  by  the  plea  and 
answer,  in  support  of  it,  was  to  be  taken  as  true.  Alitf.  Plead.  299-800 ; 
Story's  Eq.  Plead.  §§  38,  694  ;  4  Paige  ]»f. 

By  the  lawa  which,  from  time  to  time,  had  been  enacted,  usnally  termed 
the  statutes  of  mortmain,  of  wills,  Sec,  and  which  being  in  force  in  Sngland, 
were  alike  in  force  within  the  colonies,  no  devise  of  real  property  toa  relig- 
ions corporation  could  be  available  to  pane  an  estate  ;  such  devise  was  void. 
YanouH  stratagems,  at  different  times,  had  been  resorted  to  by  the  clergy, 
to  defeat 'these  enactments,  by  a  resort  to  the  creating  of  uses,  trusts  r^.aa 
and  long  leases,  which  were  as  often  met  by  their  corresponding  ^ 
legislation  on  the  part  of  the  British  parliament.  Uses  and  trusts  had  been 
placed  upon  the  same  footing  as  devises,  and  made  subject  to  the  laws  of 
mortmain  by  statute  of  Ifi  Hie.  11.,  c.  Ifi.  Leases  for  a  longer  period  than 
twenty  years  were  forbidden  also  by  the  British  parliament.  Stat.  22  Hen. 
Yin.,  c.  10;  1  Ve6.,jr.  218  ;  6  Ves.  404  ;  9  Ibid.  fi35.  The  statutes  referred  to 
were  in  force  in  the  colony  of  New  York  to  the  year  178B.  4  Paige  198. 
Being  in  force,  as  the  authority  shows,  a  colonial  act  of  legislation  was  in- 
capable to  repeal,  alter  or  change  thero.  Not  even  the  British  parliament 
ttould  change  them,  so  as  to  affect  a  right  which  had  become  vested  before. 
It  is  not  a  prerogative  right  of  the  king  to  make  dispensation  of  an  express 
statute.  He  cannot  do  it ;  the  king  cannot  do  any  act  forbidden  by  law. 
The  charter  of  incorporation  under  which  the  defendants  allege  a  right  to 
take  the  estate  in  question,  can  be  of  no  avail  whatever  ;  because  it  was  not 
in  the  power  of  the  sovereign  to  permit  that  to  be  done  which  the  laws  of 
the  kingdom  prohibited.  As  the  laws  prohibited  a  devise  of  real  estate  to 
religious  bouses,  no  sanction  on  the  part  of  the  king  could  legalize  any  such 
bequest,  to  the  prejudice  of  the  rights  of  third  persons;  such  was  not  a 
regalia  privilege. 

Against  the  right  of  the  complainants  to  recover,  a  plea  in  bar  is  inter- 
posed, setting  forth  that  this  church,  for  a  period  of  forty  years  before  the 
filing  of  the  present  bill,  had  enjoyed  quiet  and  nndistarbed  possession  ; 
that  it  had  received  to  its  own  use  the  rents  and  profits.  An  answer  in  sup- 
port of  the  plea  is  also  offered,  with  a  disclaimer  as  toa  part  of  the  property 
olumed.  A  plea  may  he  gtx>d  in  part  and  bad  in  part.  That  which  is  good 
is  only  to  be  regarded,  the  rest  is  to  be  set  aside  ;  but  an  established  rule  of 
equity  practice  is,  that  a  plea,  to  be  good,  mast  be  clear,  definite,  precise  and 
fall  as  to  all  the  matter  which  is  offered  as  a  bar  to  the  relief  sought. 
4  Paige  195.  The  plea  under  consideration  was  not  of  that  description  and 
ahsracter.  The  admissions  made  upon  the  record  are,  that  the  defendants' 
first  entry  was  under,  and  in  pursuance  of,  a  devise  of  ulaimauts*  ancestor, 
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which, ulthe  time  was,  void,  SB  being  adverse  *'to  oxiattng  laws  ;  and  they 
fail  to  show,  either  by  the  plea  or  answer,  that  their  possession  ever  assumed 
anything  of  adverse  character ;  then  it  was  nothing  more  than  a  permissive, 
Bilenl,  acquiesced  in,  possession,  sabordinate  to,  and  not  adverse  to,  the 
title  of  com  plain  ants. 

He  who  enters  npon  lands,  by  permission  of  another,  is  estopped  to  arge 
an  oatstanding  title  in  another  person,  for  the  reason  that  the  possession  of 
the  tenant  la  the  possession  of  the  lessor  ;  and  that  cannot  be  called  in 
question,  until  some  act  of  ouster  or  of  open  disclaimer  be  made.  4  Wheat. 
21-1  ;  5  Ibid.  124  ;  7  Ibid.  60  ;  9  Ibid.  288.  In  these  decisions,  made  by  the 
supreme  oourt,  the  principle  is  assorted  and  maintained,  that  to  make  the 
statute  of  limitations  available,  the  possession  must  be  adversary  ;  not  per- 
missive, or  subordinate  to  the  title  of  complainants.  The  pleadings  admit, 
that  from  1V23,  the  time  of  the  first  entry  under  this  void  devise,  to  the 
year  1 799,  a  period  of  more  than  seventy  years,  the  possession  by  tbe  church 
was  under,  and  in  pursuance  of,  this  very  devise  sbont  which  we  are  inquir- 
ing, and  bence,  was  in  subordination  to  it  ;  and  as  such,  not  being  adverse, 
the  statute  of  limitations  is  wholly  insufficient  to  cure  the  deficiencies  of  the 
title.     The  authorities  referred  to  refuse  such  a  privilege. 

Under  the  devise  made  to  the  deacons  and  elders  of  this  churoh,  posses- 
sion was  taken.  It  was  a  void  devise,  being  contrary  to  the  statutes  of 
mortmain.  Their  possession  was  that  of  the  complainants  ;  the  church 
merely  holding  in  trust,  not  in  fee.  From  lapse  of  time,  a  perfect  title  may 
be  created  by  presumption.  The  law  will,  after  a  possession  of  twenty 
years,  presnme  the  existence  of  a  deed  ;  but  if  the  facts  adduced  are  found 
to  be  insufficient  to  warrant  a  belief  of  title,  then  the  presumption  fails  of 
its  effect.  A  tenant  who  has  lived  on  his  farm  for  twenty  years,  may 
defend  himself  on  the  presumption  of  a  deed  ;  but  if  he  produce  an  insuffi- 
cient and  void  deed  or  title,  then  the  force  of  the  presumption  is  taken  from 
him  ;  and  for  this  most  obvious  reason,  that  the  weight  and  force  of  pre- 
sumption ever  fails,  where  facts  interpose  to  put  aside  the  presumption.  The 
rule  of  taw  is,  that  the  title  relied  on  must  be  of  such  a  description  and 
character  that,  in  view  of  legal  consideration,  it  must  appear  to  be  priraH 
^  -  facie  a  good  title  ;  and  bence  arises  the  •difference  between  a  void 
^  and  voidable  title.  In  the  one,  not  the  other,  the  statute  of  limita- 
tions may  be  relied  on.  Authorities  are  wanting  to  show  that  upon  an 
admitted  void  title,  or  upon  a  trust,  any  benefit  can  be  derived  from  a  resort 
to  lapse  of  time.   TetiEyckv.Froat.bCov.m^;  6  Wheal.  497;  PeLC.C.361. 

yio  authority  could  be  found  to  give  sanction  to  so  pretended  a  defence 
OS  tbe  present.  The  title  relied  upon  was  void  at  its  inoipienoy  j  and  no 
oircumslance  has  since  arisen  to  change  its  original  defective  character. 
Bven  the  stale  idea  of  innocent  purchaser  did  not  come  to  its  aid.  An  old 
man,  led  away  by  superstitious  apprehensions,  gave  his  all  away  from  bis 
relations,  to  propitiate  his  hopes  through  the  church.  Tbe  wardens  and 
elders,  well  knowing  that  bis  indulged  feelings  were  at  war  with  what  the 
laws  of  tbe  country  authorized,  encouraged  him  to  the  act,  and  received  this 
bequest.  They  entered  into  the  possession  under  that  devise,  and  in  that 
way  still  hold  it.  Nothing,  then,  of  innocent  purchaser,  could  interpose  in 
their  favor  ;  the  wrong  originally  practised  is  the  wrong  which  still  remains, 
uid  for  which  tbe  successors  of  this  churub  should  be  answerable,  precisely 
298 
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as  if  they  wero  now  brought  back  to  the  year  1723,  wheu  this  will  was 
iutroduced  for  probate  and  registratioD.  Then  it  was  a  void  devise  ;  and 
remaioing  so  to  this  time,  under  unchanged  uiroumatanoes,  it  is  void  still,  as 
regards  the  heirs-at-law.  With  this  religious  corporation  the  wrong  com- 
menoed,  and  with  it  the  wrong  has  continued.  No  change  of  the  original 
parties  having  taken  place,  after  the  lapse  of  more  than  a  century,  the  mat- 
ter ought  to  be  weighed  as  though  it  were  to  be  considered  apart  from  the 
long  intervening  time.  The  statute  of  limitations,  under  such  circum- 
stances, should  not  afford  protection.  The  possession  of  this  church  was 
merely  a  tmat  for  the  benefit  of  the  cegtuia  gye  trust — the  heira-at-law  ;  and 
by  legal  interpretation,  should  in  no  otherwise  be  understood. 

Judicially,  it  has  been  pronoanoed,  that  the  statute  of  limitations  is  a 
plea  that  ought  favorably  to  be  received.  It  would  not  be  proper  to  oontro- 
vert  the  correctness  of  that  opinion ;  but  the  present  case  does  not  fall  under 
the  reason  of  that  decision — ceseante  ratione  cessat  et  ipta  lex.  With  inno- 
cent buyers  without  notice,  the  rule  might  apply  ;  but  here  the  original 
wrongdoers  *and  violators  of  the  law  were  still  the  holders  of  the  r«..„ 
property  io  controversy ;  the  use  and  benefit  of  which  they  have  ' 
eojoyed  for  a  century,  without  having  any  legal  title  whatever.  It  was 
not  for  them  to  talk  of  hardahips,  after  that  they  had  held,  for  so 
long  a  period,  posseaaion  of  a  large  estate,  for  which  not  a  cent  of 
consideration  was  ever  paid.  It  was  a  wrong  originally  practised,  and 
that  wrong  was  insisted  to  be  carried  out,  upon  no  better  pretext  than  a 
reliance  on  the  statute  of  limitations ;  which  was  wholly  inapplicable,  under 
all  the  circumstances  that  belonged  to  the  case  under  consideration.  Statutes 
of  limitation  were  intended  for  the  guiltless,  the  weak  and  the  helpless,  for 
imperfect  colorable  titles,  and  not  for  the  protection  of  a  corporation  ;  which, 
as  this  record  shows,  has  thrown  itself  into  oj>en  rebellion  against  all  the 
mortmain  laws  which  were  then  in  force  in  the  country.  The  church  can 
sustain  no  injury,  having  never  paid  anything  for  this  vast  property,  and 
hence  cannot  justly  complain.  It  was  received  into  their  possession,  under 
a  devise  which  the  laws,  as  the  defendants  well  knew,  did  not  authorize  ; 
and  hence  ia  void  ;  and  being  thus  void — a  mere  trust — the  statute  of  limita- 
tions is  incapable  to  perfect  it  into  a  title.  The  elders  of  the  church  entered 
into  the  possession  of  this  estate  in  their  own  wrong,  which  the  law  holds 
shall  never  constitute  a  right ;  and  in  violation  of  the  existing  statutes  of 
the  country ;  and  when,  at  last,  the  heir  comes  to  demand  his  right,  be  is 
told,  as  the  plea  sets  forth,  we  have  had  the  property  of  your  ancestor  so 
long  that  we  cannot  surrender  it.  The  policy  of  the  English  statntes  of 
mortmain,  of  uses  and  trnnts,  was  to  prevent  religious  corporations  from 
holding  real  estate.  To  argue,  that  the  statute  of  limitations  may  give  title 
to  that  which  positively  the  law  forbade  to  be  holden,  ia  to  effect  an  object 
indirectly  which  could  not  be  done  directly  ;  it  would  be  a  solecism  in  terms. 
The  devise  being  repugnant  to  law,  was  a  nullity — was  void.  Theirs  is  lo 
be  considered  exclusively  as  the  possession  of  the  heirs. 

The  atatute  of  New  York,  now  in  force  in  that  state,  after  a  lapse  of 
twenty-five  years,  gives  title  to  a  mere  posaestio  pedis  right ;  it  was  passed 
in  1830.  This  statute  could  only  have  a  prospective  hearing,  it  conld  not 
act  retrospectively.  It  changed  the  law  as  it  had  before  been,  and 
oonseqaeotly,  ahoold  have  no  'binding  effect,  until  1856,  when  the  ' 
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full  period  of  twenty-five  years  woald  be  completed.  Adverse  poueeeion 
was  a  term  well  detined  and  understood,  in  England ;  it  was  a  possession 
suck  as  was  known,  opon  and  avowed,  having  in  it  nothing  of  oonoealment 
and  secrecy  ;  but  showing  that  a  title  wa«  relied  on,  strictly  adverse  to 
all  and  every  opposing  claim,  because  colorable  legal.  By  the  statute  of  New 
York  for  quieting  titles,  an  adverse  posseoiion  is  required  ;  and  a  mere  pM- 
teMio  pedis,  with  improvements  of  the  property,  is  defined  to  be  adverse. 
Here  was  a  new  principle  introduced,  variant  from  the  former  aoknowledged 
rule  of  law,  and  hence  it  must  fail  to  be  operative,  until  the  presohbed 
period  of  twenty-five  years  shall  be  fully  ended  and  completed,  which  will 
not  be  until  tbe  year  1855. 

The  plea  of  forty  years  adverse  quiet  possession  is  unavailing,  for  a  far- 
ther reason,  which  is  presented  on  the  record.  It  is  shown,  that  so  recently 
as  1822,  the  elders  and  deacons  of  this  ohuroh,  in  rendering  a  list  of  their 
taxable  property  to  the  chancellor,  as  the  laws  of  New  York  required,  rep- 
resented this  property  given  in  by  them,  as  having  been  devised  to  their 
church  by  John  Haberdinck,  denominating  it,  "The  Shoemakers' Field." 
Thiit  confession,  voluntarily  made,  shows,  that  they  were  then  holding  by 
the  same  tenure  under  which  they  originally  entered.  Nothing  bf  adverse 
right,  or  insubordinate  to  complainant's  title,  was  then  asserted  ;  so  far 
from  it,  they  admit  that  their  possession,  at  that  time,  was  under  and  in  pur- 
suance of  the  devise  made  to  them  by  our  testator  in  1723.  This  adraiasioB, 
presented  on  the  record,  excluded  the  idea  set  forth  in  the  plea,  that  an 
adverse  possession  for  forty  years  has  been  held  ;  it  was  a  subordinate,  and 
not  an  adverse  possession.  Neither  by  tbe  plea,  nor  answer,  was  it  shown, 
that  forty  years  before  the  filing  of  tbe  bill,  anything  took  place  of  tbe 
nature  of  ouster  ;  or  that  any  open,  public  and  notorious  disclaimer  had 
been  made,  and  a  new  and  different  title  asserted.  Tbe  defendants  rest 
merely  on  the  limitation — the  mere  naked  posaeseion,  claiming,  as  they  say, 
"  to  have  enjoyed  the  property,  in  their  demesne  as  of  fee,  in  severalty,  hold- 
ing adversely,  Ac."  Claiming  in  fee  is  an  inconclusive,  insufficient  plea. 
ft  should  be  more  definite.  It  might  be  a  olaim  openly  or  secretly  niade, 
*'"  *  *"?  **"*'  ^^  '"  "■"V^"'**"  might  know  nothing  of  the  dis- 
■1  daimer  and  ouster ;  and  if  so  made,  which  the  plea  fails  to  explain, 
clearly  it  is  wanting  in  those  essentials  which  tbe  deoision  of  this  ooart 
make  necessary.     S  Wheat.  124  ;  9  Ibid.  2S8. 

A  case  in  all  respects  similar  to  the  present,  is  at  hand.  S  Sim.  640. 
There,  tbe  defendants  had  been  in  possession  for  seventy  years  ;  and  to  a 
bill  tiled  by  the  remainder-man  to  recover  the  estate,  a  plea  was  pat  in, 
stating,  that  adverse  possession  of  the  property  had  Iteen  held  daring  tlie 
whole  time  ;  and  that  the  receipts  and  profits  had  been  received.  The  vioe- 
chancellor  overruled  tbe  plea,  and  on  an  appeal  taken,  bis  deoision  was 
affirmed  by  Chancellor  Bbouoiiau.  Myine  &  Keen  738.  By  the  ooDonr- 
rent  opinion  of  both,  it  was  adjudged,  that  to  make  a  plea  of  adverse  poa- 
session  good,  it  must  show  bow,  where,  and  after  what  manner,  it  became 
adverse,  that  the  complaining  party  might  be  enabled,  through  the  notice 
afforded,  to  defend  against  it.  This  plea  before  the  court  was  preeisely  Mm- 
ilar  ;  it  asserted  an  adverse  possession,  without  stating  in  what  it  oonristed  ; 
'.be  tendered  issue  was  too  broad  to  be  met ;  it  was  not,  as  it  shonld  be, 
lear,  full  and  definite,  and  hence  was  rightfolly  ovemUed.  Tbe  pl«ft  tin4er 
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coimideratiou  is  in  all  respects  alike,  and  should  be  subject  to  the  decision 
there  given.     In  both  oases,  a  mere  reliaoce  of  adverse  possession  is  insisted 
npon,  omitting  to  show  how  or  whence  it  was  derived. 

The  specific  devise  made  was  to  the  iDiniHter,  elders  and  deacons  of  the 
oburch,  for  the  express  purpose  of  paying  the  salary  of  the  minister;  and 
"to  no  other  use  and  purpose  whatever."  The  minister  then  was  the  holder, 
both  of  the  nse  and  the  trust ;  and  hence,  was  it  equivalent  to  or  an  aotoal 
bequest  to  the  church  in  fee-simple. 

He  proceeded  to  show,  that  the  disclaimer  was  insufficiently  and  badly 
pleaded  ;  and  that  a  plea  of  this  description  should  be  so  presented  that  the 
complainants  might  know  the  persons  against  whom  they  sbonld  proceed  : 
cited,  1  Mont^ne's  Pleas  in  Equity  216  ;  Equity  Draftsman  71. 

Zord,  with  whom  was  Wood,  for  the  respondents. — The  only  equitable 
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relief  sought  by  the  bill,  is  discovery  in  *aid  of  an  action  at  law,  par- 
tition of  land  beld  in  common,  and  s  declaration  of  an  implied  trust. 
To  all  these,  the  statute  of  limitations,  and  lapse  of  time,  are  a  bar  at  law 
and  in  equity  :  no  ezpresa  trust  for  the  complainants  can  be  pretended  ;  and 
a  trust  for  others  does  not  prevent  the  possession  of  the  trustees  from  being 
adverse.  J*iaU  v.  Vattier,  9  Pet.  415  ;  Elmendorf  t.  Taylor,  10  Wheat. 
IttS  ;  Bogardia  v.  D^inity  Church,  4  Paige  178  ;  S.  C,  16  Wend.  Ill  ; 
Hvnt  V.  Wickliif,  2  Pet.  208. 

To  obviate  the  bar  of  the  lapse  of  time,  the  bill  sets  out  that  the  respond- 
ents entered  under  leases,  but  this  is  denied  by  the  plea ;  and  the  plea  is 
supported  by  the  answer,  and  admitted  to  be  true,  by  not  being  pat  in  issue. 
It  is  also  objected,  that  the  plea  is  insufficient,  because  it  does  not  set  out 
how  the  possession  was  adverse.  This  is  not  true,  in  fact.  It  sets  out  an 
actual  occupation,  claiming  title  in  fee,  in  severalty,  and  without  any  trust 
for  the  com  plain  anta. 

The  plea  may  be  oonudered  in  two  Mpecta  :  1.  As  setting  up  a  possession 
without  reference  to  the  will  alleged  in  the  bill,  as  the  source  of  the  respond- 
ents' title  :  or,  2.  As  oonneoted  with  that  will. 

1.  Without  reference,  then,  to  the  alleged  paper  title,  the  possession  is 
alleged  in  the  plea  to  be  an  actual  occupancy,  by  inolosure  and  improve- 
ment, accompanied  with  claim  of  title,  in  severalty,  in  fee.  This  is  sufficient 
to  constitute  adverse  possession.  In  the  case  in  S  Sim.  64S,  the  plea  averred 
that  the  posaeseion  was  adverse,  without  showing  the  facts  rendering  it  ad> 
verse.  Here,  we  show  the  facts,  and  upon  them  thecourtseethe  possession 
to  be  adverse ;  the  plea  does  not  withdraw  from  the  conrt  the  legal  question 
as  to  the  character  of  the  possession.  Mere  possession,  without  any  other 
cironmstanoe  shown,  is  evidence  of  seisin  in  fee.  Stark.  Evid.  11 91,  note  0  ; 
Bull.  N.  P.  103.  Wbcn  evidence  of  title  is  given,  it  is  then  presumed,  in 
the  absence  of  contrary  proof,  to  be  in  subordination  to  the  title  :  but  this 
presumption  is  not  made,  in  the  face  of  ezpress  proof  of  claim  of  title ;  but 
the  possession  is  qnaltfled  by  the  claim  of  title,  whether  claimed  as  arising 
tortiously  or  otherwise.  Bull.  N.  P.  404.  Possession  must  be  shown  by 
the  plaintiff  in  ejectment,  as  part  of  his  case  (Bull.  N,  P.  102  ;  Run.  Eject. 
810);  and  a  possession  *with  a  claim  adverse  to  the  plaintiff ,  certainly,  r«j-g 
u  not  sufficient  to  supply  this  want  of  the  plaintiff.  Possession,  *- 
actual  ptdU  pOMttaio,  doet  not  require  a  paper  title  as  the  only  criterion 
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to  show  its  oharaoter.  See  2  Rev.  Stat.  (S.  Y.)  221,  g  6-13  ^  Ricard  v. 
WiUiame,  7  Wheat.  105,  where  the  claim  of  title  followed  the  posaession, 
altboagh  no  paper  title  waa  shown  ;  Jackson  v.  Porter,  1  Paine  457  ;  Jack- 
ton  V.  Olite,  B  Wend.  440  ;  Jackson  v.  Woodruff,  1  Cow.  278  ;  La  FVoin- 
bois  V.  ./aoi<on,  8  Cow.  «03.  In  all  these  cases,  the  dootrine  is  distinctly 
announced  in  the  laognage  of  the  judges.  See  2  Rosooe  on  Real  Actions 
502.  To  require  that  the  plea  should  show  how  the  possession  was  liostile 
in  oommenaement,  is  allowing  the  very  evil  which  the  statute  is  aimed 
at  ;  the  older  the  possession  the  more  difficult  the  proof.  If  then,  pos- 
session is  allowed  to  stand  alone,  it  is  clearly  adverse,  and  the  plea  a 
perfect  bar. 

2.  But  it  is  said,  that  by  not  denying  onr  entry  under  the  devise,  we 
admit  it,  and  the  plea  must  be  taken  with  that  fact.  This  requires  us  to 
consider  the  possession  in  connection  with  the  paper  title.  By  the  will,  all 
the  lands  are  devised  to  the  respondents,  no  charge  merely  is  granted  ;  nor 
is  any  express  trust  created  for  the  heir-at-law.  By  the  plea,  all  holding  as 
trustee  for  the  complainant  is  denied.  Our  possession  under  this  will,  then, 
is  a  possession  under  color  and  claim  of  a  title  in  fee,  contrary  to  the  title 
of  the  heir-at-law. 

It  is  said,  however,  that  the  will  is  void  by  the  English  mortmain  acts, 
and  BO,  not  capable  of  being  the  basis  of  an  adverse  possession.  For  the 
purpose  of  this  argument,  we  allow  the  will  to  be  void ;  by  virtue,  not  of  the 
mortmain  acts,  but  of  the  exception  in  the  statute  of  wills,  34  Hen.  YIII., 
0.  6,  which  statate  was,  in  terms,  re-enacted  in  Kew  York  to  the  time  of 
the  revision  of  1830.  3  R.  S.  (K.  Y.)  app'x  SI.  Bat  possession  may  be 
adverse,  if  taken  under  a  void  deed.  Cases  above  oited ;  also,  Jackson  v. 
White,  13  Johns.  118  ;  Jackton  v.  Brinck,  5  Cow.  483  ;  Jackson  v.  Wood- 

'      niff,  *l  Ibid.  276;  Jackson  v.  Wheat,  18  Johns.  40;  Jackson  v, 
■I  Newton,  18  Ibid.  355  ;  Jackson  v.   Whitbeck,  6  Cow.  832. 

But  it  is  said,  this  doctrine  only  applies  to  voidable  and  not  to  void 
paper  titles.  Wills  not  conformable  to  the  statute  are  always  void.  If 
made  by  a  joint  tenant,  an  infant,  B,feme  covert,  or  without  three  witnesses, 
they  are  void  ;  but  will  not  a  possession  under  snch  wills,  for  more  than 
twenty  years,  bar  an  ejectment  ?  Can  the  question  of  voidnesa  be  agitated, 
after  an  indefinite  lapse  of  time  F  If  so,  such  titles  could  never  become 
confirmed  by  age  ;  and  wills,  of  all  papers  most  liable  to  question  from  acci- 
dent as  well  as  want  of  skill  in  the  writers,  would  be  thrown  out  of  the  pro- 
tection of  the  statute. 

Again,  it  is  urged,  that  being  a  religious  corporation,  it  is  against  the 
policy  of  the  law  that  their  possession,  commencing  under  a  forbidden  title, 
should  ever  become  confirmed.  But  all  that  the  law  does,  is  simply  to  make 
the  will  void  ;  it  does  not  declare,  nor  can  it  be  construed  as  limiting  the 
operation  of  such  a  statute  as  that  of  limitations.  This  is  doubling  the  stat- 
ntory  penalty,  and  that  by  implication.  Besides,  this  argnment  would 
apply  to  all  corporations,  equally  with  religious;  and  to  all  conveyances, 
equally  with  wills.  All  the  mass  of  property  held  by  individuals,  invested 
with  corporate  franchises,  would  be  incapable  of  becoming  sure  by  lapse  of 
time,  ft  is  not  an  open  question  as  to  this  cause,  that  corporations,  even 
"eligious,  may  acquire  title  by  possession,  although  commencing  by  fraud 
id  wrong.  Humbert  v.  Trinity  Church,  24  Wend.  587  ;  also,  16  Ibid.  Ill; 
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decnsioDS  of  a  court  of  last  resort,  binding  this  court  on  a  qaeation  of  local 
law.     lAvmgtton'a  Lenea  t.  Moore,  1  Pet.  542.    See  also  16  East  6. 

It  is  also  urged,  that  our  holding  these  lauda  increased  our  annual 
income  beyond  our  charter  license.  By  onr  answer,  we  show  it  not  to  be 
BO,  at  the  time  of  oar  entry,  and  at  the  date  when  we  allege  our  adverse 
posseasioD.  Any  subaequent  or  intermediate  increase  is  not  within  the  pro- 
hibition. 2  Inst.  722,  on  the  statute  S9  Eliz.,  oh.  S  ;  recognified  also,  in  Van 
Speech  v.  Dutch  Church,  6  Paige  621,  affirmed  in  error,  20  Wend.  As  to 
our  fraudalently  keeping  down  the  income,  by  making  long  leases  at  low 
rents,  and  selling  at  a  premium,  and  investing  it ;  it  is  denied  in  the  plea 
and  supporting  answer. 

*8.  But  it  is  urged,  thai  Bupposing  the  will  valid,  a  trust  is  ore-  r^.^n 
ated,  which  is  not  within  the  statute  of  limitations,  nor  barred  from  I- 
lapse  of  time.  No  express  trust  in  favor  of  the  complainants  appears  on 
the  face  of  the  bill.  If  a  trust  exist  at  all,  it  is  for  the  ministers  of  the 
Dutch  Church  ;  it  is  not  a  trust  for  the  complainants  ;  and  an  implied  trust 
is  subject  to  the  bar  of  lapse  of  time.  Jlonenden  v.  Lord  Annealey,  2  Sch. 
&  Lef.  624  ;  Cholmondeley  v.  Clinton,  4  Bligh  1 ;  2  Jao.  &  Walk.  138 ;  2 
Meriv.  173,  357  ;  JProwott  v.  Oratz,  6  Wheat.  494  ;  7  Ihid.  118.  In  truth, 
however,  it  is  not  a  trust,  but  a  charity  ;  and  if  so,  all  surplas  will  go  in 
augmentation  of  the  charity  ;  it  being  clear,  that  the  land  is  wholly  given 
away  from  the  heir-at-law.  Attorney-  General  v.  Wikon,  it  Mylue  &  Keen 
362 ;  TTtelford  School  Gate,  8  Co.  130  ;  Attorney- General  v.  Brcaxa  ffoee 
College,  8  Bligh  (N.  S.)  377  ;  Attorney- General  v.  Haberdashers'  Company, 
4  Bro.  G.  C.  106;  Attorney- General  v.  Sparks,  Ambl.  201,  And  lands 
given  to  a  charity  may  be  aliened  through  the  aid  of  chancery,  if  for  the 
benefit  of  the  charity.  8  Bligh  468  ;  Dutch  Church  v.  MoU,  7  Paige  79. 
The  counsel  also  referred  to  the  statutes  of  limitation,  21  Jac.  I.,  c.  16 ; 
Bull  N.  P.  102  ;  1  Rev.  Laws  (N.  Y.)  185,  §  2,  3,  ff  (1813);  2  R.  S.  292 
(1880)  ;  also  §  49-52 ;  Dradstreet  v.  Huntington,  5  Pet.  402. 

No  formal  defects  of  the  plea  are  pointed  out :  the  answer  supports  the 
plea,  by  meeting  every  matter  in  the  bill  stated  as  tending  to  countervail 
the  plea,  hy  qualifying  the  poBaession  ;  if  such  answer  is  too  general,  that 
is  subject  of  exception  ;  the  plea  will  not  be  defective  on  account  of  tho 
answer,  unless  material  allegation  are  left  unanswered,  not  where  thy  are 
answered,  but  not  with  sufficient  minnteness.  Story  Eq.  PL  S16,  636,  674, 
676,  692. 

Coa»t  in  reply. — The  lai^e  amount  of  property  involved  in  this  case, 
and  zeal  and  ability  with  which  the  defendants  have  resisted  the  complain- 
ants' demand,  have  conferred  upon  it  an  importance  to  which  it  never  could 
have  attained,  had  the  subject  of  the  controversy  been  leas  valuable,  or  the 
priuclples  of  law  at  issue  between  the  parties  alone  been  considered.  The 
complainants  ''are  humble  citizens,  obscure  and  unknown  ;  the  de-  r^.^j. 
fendants  a  wealthy  and  powerful  corporation.  They  are,  moreover,  a  I- 
religious  body,  professing,  and  it  does  not  become  me  to  intimate  that  these 
professions  are  not  sincere,  to  appropriate  their  revenues  as  well  as  their 
serrioes,  in  the  most  praiseworthy  objects  of  hnman  attention.  These  mr- 
oumstanoea  are  calonlated  to  enlist  the  aympathies  of  all  oar  beat  affee- 
tiona. 
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iDdependeDtly  of  tbeae  circumstanoeti,  tbu  complaiuants  have  been  QDex- 
pcvtedly  deprived  of  the  aorvices  of  the  diDtinguiabed  couniiel  under  whooe 
advicie  tbU  suit  was  originally  instituted,  and  by  wbom  it  has,  until  this  its 
last  stage,  been  conducted,  and  by  wbom  it  was  iioped  it  would  be  broDght 
to  a  satiafactory  and  succeBsful  close.  At  this  late  and  critical  point  in  tbe 
ease,  tbey  have  been  prevented,  by  circumstances  unforeseen  and  nuavoid- 
able,  to  be  present ;  and  the  entire  weight  of  this  responsibility  baa  thua 
been  devolved  npon  counsel  comparatively  strangers  to  the  case.  All  that 
we  can  ask  or  hope,  therefore,  is,  that  due  allowancen  shall  be  made  for  our 
sitaatioD,  that  the  points  of  law  whioh  the  case  presentB  shall  be  thoroughly 
considered,  the  authorities  on  either  side  maturely  weighed ;  and  in  full 
oonfidenoe  that  this  will  be  done,  we  find  compensation  for  onr  own  weak- 
ness in  tbe  learning  and  wisdom  of  the  court. 

It  becomes  important  in  suuh  a  case  to  bring  our  minds  to  a  distinct 
nnderstauding  of  what  constitute  the  real  and  substantial  points  at  issue 
between  the  parties.  The  bill  was  filed  by  complainants,  in  March  1839. 
It  avers,  in  substance,  that  John  Haberdinok,  together  with  four  other  per- 
sons named  in  tbe  bill,  were,  prior  to  the  14tb  September  16ft6,  seised  in 
fed-«imple,  as  tenants  in  common,  of  a  certain  tract  of  land  in  the  city  of 
New  Tori,  then  known  by  the  name  of  the  "  Shoemakers'  field  or  lands." 
Being  so  seised,  these  parties  made  a  division  of  part  of  said  land  into  one 
hnndredandsixty-fonrlotSfleavinga  residue  which  still  remained  undivided; 
made  partition  among  themselves  of  tbe  one  hundred  and  sixty-four  lots, 
assigning  to  each  tenant  in  common  bis  particular  portion  in  severalty,  and 
continuing  their  joint  interest  in  the  undivided  part.  That  a  deed  was 
made  and  a  map  of  the  property,  effectuating  and  showing  this  proceeding. 
John  Haberdinok  thus  became  seised  in  severalty  in  fee  of  certain  of  these 
*4?4l  ^°^^'  ""^  eo-tenant  in  common  of  the  undivided  portion.  *Prior  to 
-*  the  7th  February  1723,  John  Haberdinck  and  his  wife  both  died  with- 
out issue.  The  complainants  and  one  Peter  Harpending  are  averred  to  be 
bis  beirs-at-Iaw,  and  that  no  legal  conveyance  of  any  description  has  been 
made  of  said  property,  but  that  the  same  descended  to  and  vested  in  the 
said  complainants  and  Peter  Harpending,  as  his  heirs,  who  as  such  are  abso- 
lutely seised  of,  and  entitled  to,  said  lands.  That  John  Haberdinok,  in  his 
lifetime,  made  a  lease  of  tbe  said  premises,  or  a  part  thereof,  for  ninety-nine 
years  or  some  other  long  term,  the  details  of  which  as  welt  as  the  date  are 
unknown  to  complainants.  That  defendants  have,  for  some  time  past,  been 
in  possession  of  all  the  lots  so  held  by  Haberdinck  in  severalty,  and  have 
stated  and  claimed  that  they  held  under  some  devise  or  will  of  Haberdinok. 
That  defendants  are  a  religious  corporation,  incorporated  under  the  laws 
of  New  York.  That  they  have  also  obtained  possession  of  the  undivided 
lot,  and  allege  that  they  have  acquired  it  under  some  of  the  tenants  in 
common. 

Complmnants  have  applied  to  defendants,  1st,  For  an  admission  or  state- 
ment of  the  will  of  Haberdinck,  nnder  which  they  claim  to  hold,  and  for 
permission  to  inspect  and  read  the  same  ;  to  enable  them  to  proceed  at  law 
for  the  recovery  of  the  property.  2d,  For  a  list  or  schedule  of  tbe  several 
lots  held  by  them  or  their  tenants,  under  color  and  pretence  of  title,  derived 
from  Haberdinck,  and  for  any  lease  or  assignment  to  them,  and  for  the  rent 
roll  and  an  account.     That  defendants  pretend,  that  John  Haberdinok  wu 
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not  BO  beified  io  fee,  the  contrary  ia  charged  by  ootnplaiuants  to  be  the  tnith. 
That  they  held  and  now  hold  under  a  will  of  said  John  Haberdiook,  uid  in 
por&uance  of  tfaia  allegation,  they  did,  on  or  about  the  7th  March  1822,  in 
oonformily  with  a  Btatuto  of  New  York,  make  an  account  or  ioTontory 
of  their  property,  and  return  the  same  to  the  chancellor,  in  which  they  repre- 
aent  that  tbey  bold  said  lands  under  the  will  of  said  John  Haberdinck  (pr<nU 
the  same).  Tbey  aver  said  last  will  and  testament  of  John  Haberdinck  to 
be  a  valid  and  lawful  instrument,  sufiicient  to  vest  said  property  in  them  ; 
whereas,  complainants,  producing  the  will  of  John  Haberdinck,  duly  proved, 
7th  February,  1728,  aver  it  to  be  null  and  void  ;  that  it  is  in  contra vemiuo 
of  the  law  of  the  land,  *but  that  nevertheless  defendants  entered  and  rmAiR 
held,  and  continued  to  bold,  said  land  under  it.  That  defeodaotB  aC  '■ 
times  pretend  that  they  entered  under  a  claim  of  title  adverse  and  hostile 
to  that  of  John  Haberdinck,  Jr.,  and  have  always  held  under  such  claim,  and 
thos  have  acquired  a  valid  title,  whereas,  complainants  charged  the  con- 
trary to  be  true,  and  aver,  that  defendants  entered  under  certain  leases  of 
said  John  Haberdinck,  now  expired,  or  under  some  other  title  derived  from 
him  and  subordinate  to  bis  title  and  that  of  complainants,  his  heirs,  and 
particularly,  under  some  long  lease  which  expired  between  1810  and  18'i2  ; 
that  as  late  as  1810,  in  making  a  return  and  inventory  of  their  property  in 
conformity  with  the  statute,  tbey  represent  the  same  to  be  held  by  them 
under  a  devise  of  John  Haberdinck. 

The  bill  then  sets  forth  the  charter  granted  to  defendants,  in  May  1606, 
setting  forth  the  object  of  tbe  incorporation  ;  the  power  granted  of  holding 
lands  within  the  amoont  of  two  hundred  pounds  or  (500  per  annum.  That 
the  annua]  value  of  the  lands  held  by  defendants,  at  the  date  of  the  charter, 
and  for  twenty  years  past,  bas  been  at  least  (10,000.  That  tbe  lots  claimed 
by  defundants  under  John  Haberdinck  are  of  great  value,  greatly  exceed- 
ing what  by  law  they  were  authorized  to  hold  ;  from  1780  to  1800,  of  the 
yearly  value  of  (10,000  ;  from  1800  to  1820,  of  the  yearly  value  of  (20,000, 
and  from  1820,  they  have  been  of  the  yearly  value  of  (80,000.  It  avers  the 
entire  invalidity  of  the  devise,  and  the  incapacity  of  defendants  to  take 
and  hold  the  land  ;  but  if  this  be  not  so,  that  the  devise  is  for  a  specific 
object,  the  maintenance  of  the  minister  of  the  church  then  held  by  defend- 
ants in  Garden  street,  which  was  the  only  church  beld  at  the  time  of  tbe 
devise  under  the  charter ;  that  this  church  has  long  since  been  extinct ; 
the  same  having  been  sold  by  defendants,  and  that  there  being  no  minister 
such  as  alone  was  contemplated  by  testator,  the  object  of  testator's  bounty 
has  ceased  to  exist,  and  a  trust  results  to  the  heir.  That  at  all  events,  the 
object  of  the  bounty  was  a  precise  one ;  no  benefit  was  conferred  or  designed 
to  be  bestowed  directly  upon  defendants  ;  but  a  simple  trust  for  the  main- 
tenance of  the  minister ;  and  that  should  this  trust  be  a  valid  one,  tbe 
revenues  'arising  from  these  lands,  have,  for  a  series  of  years,  largely  r*^~g 
exceeded  what  was  required  for  this  purpose,  and  that  complainants 
are  entitled,  if  the  immediate  devise  to  defendants  be  prohibited,  and  there- 
fore void,  to  have  the  estate  either  subject  in  tbeir  hands  to  this  tmst,  or 
disoharged  even  of  tfaat. 

The  bill  avers  then  a  prima  foci*  case  in  tho  oomplainants.     By  not 
demurring  to  the  bill,  it  is  admitted,  that  tbe  case  thus  exhibited  Mprimd 
fatM  a  case  of  right  in  them.    It  is  met  by  a  plea,  which,  so  far  aa  it  !■ 
16  Pbt.— SO  8W 
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material  to  examiDe  it,  oo  the  present  oocauon,  and  ezcInsiTe  of  the  du- 
claimer  of  a  portion  of  the  premieeB,  is  a  mere  naked  assertion  of  an  adveiaa 
possession  for  forty  yean.  It  avers,  that  for  all  the  time  oommenain|;  forty 
years  prior  to  the  filing  of  the  bill,  viz.,  26tb  March  1799,  nntil  the  time  of 
filing  the  plea — I.  That  defendants  have  been,  by  themselves  and  their 
tenants,  id  the  sole  and  ezolnsive  possession.  2.  Daring  all  which  time  of 
possession,  the  lands  have  been  improved  by  buildings,  and  inclosed  with  a 
sabstantial  inolosare.  3,  Daring  all  this  lime,  defendants  have  actnally 
occupied  and  possessed  said  lands,  claiming  and  enjoying  the  same  as  being 
seised  theroof  in  fee-simple,  and  in  tbeir  own  sole  and  exolnsive  right. 
4.  During  all  this  time,  they  have  been  in  the  sole  and  exclosivo  possession, 
receipt  and  e^oyment  of  the  rents,  issues  and  profits,  Seo.,  claiming  the 
right  to  receive  and  enjoy  the  same.  S.  As  to  a  portion  of  the  land,  they 
aver  that  more  than  forty  years  since  they  sold  it,  and  have  received  the 
money  for  their  own  use.  0.  In  general  terms,  they  traverse  the  particular 
right  set  up  by  oompIaiDaots.  So  far,  then,  as  there  are  affirmative  aver- 
ments made  in  the  plea  and  answer,  the  defence  set  np  is,  in  its  whole 
length  and  breadth,  an  assertion  of  a  possession  for  forty  years,  under  a 
claim  of  title.  So  far  as  it  negatives  or  traverses  the  averments  in  the  bill, 
it  denies  any  joint  estate  with  complainants,  or  as  trustee  for  complainants, 
or  under  any  lease  from  complainants'  ancestor,  or  tmder  any  title  sabor- 
dinate  to  that  of  complainants. 

Independently  of  the  avennents  in  the  bill  which  are  thus  met  by  the 
,  ,  plea  and  answer,  there  are  others  which  are  not  covered  'by  either. 
*  Among  these,  it  is  only  necessary  to  advert  to  some  of  the  more  im- 
portant. It  is  not  denied,  that  the  original  entry  of  the  defendants  was 
avowedly  ander  and  by  virtue  of  the  will  of  John  Haberdinck  ;  that  aa 
regards  a  part  of  the  premises,  they  originally  entered  under  the  title  of 
parties  claiming  to  hold  as  tenants  in  common  with  complainants*  ancestor ; 
that  they  aver  they  hold  under  the  will  of  John  Haberdinck,  set  out  in  the 
bill ;  that  in  March  1822,  they  recognise  the  will  of  John  Haberdinck  as 
tbe  foundation  of  their  then  title ;  that  the  will  set  out  in  the  bill  is  the  last 
will  and  testament  of  John  Haberdinck,  under  which  defendants  claim  to 
hold  ;  that  they  did  not  originally  enter  under  a  title  adverse  to  that  of 
complainants ;  that  they  have  always  held  and  now  hold  under  a  title  snb- 
ordinate  to  that  of  complainants'  ancestor ;  that  defendants  were  not  com- 
petent to  take  and  hold  under  a  devise  from  John  Haberdinck,  that  if  com- 
petent to  take  at  all,  it  was  merely  as  trustees  for  a  speoific  purpose ;  that 
the  inoome  of  the  estate  is  far  larger  than  is  required  for  the  specific  pur- 
pose designated  in  the  will,  viz.,  the  maintenance  of  a  minister  or  ministers ; 
that  the  church  in  Garden  street  is  no  longer  in  existence,  nor  is  there  any 
minister  of  suoh  church.  The  averments  in  the  bill  are  full  and  precise 
upon  all  these  points,  and  not  being  traversed  in  the  plea  or  answer,  they 
are  impliedly  admitted  to  be  trne.  This  is  a  well-established  principle  of 
equity  practice.  Mitf.  295  ;  2  Dan.  Cb.  Pr.  SB ;  Story  £q.  Plead.  638, 
g  eM  ;  Bogardus  v.  Trinity  Church,  4  Paige  178  ;  2  Sch.  A  Lef.  727. 

With  all  these  averments  unanswered,  defendants  set  up  as  tbeir  sole 
ground  of  defenoe,  the  possession  of  forty  years,  without  any  assertion  of 
a  patent,  deed,  agreement  to  convey,  or  other  document  to  give  validity  or 
even  color  to  their  original  entry  and  subsequent  holding ;  without  any 
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sUflgAtion  of  &D  ouster  of  the  co-tenants  in  common,  and  witboat  any  Bpeoi- 
fioatioQ  of  the  time  when,  or  the  circumstances  under  which,  the  original 
oharacter  of  the  poaseseioD  became  changed,  and  assumed  a  hostile  type. 
This  we  conceive  to  be  both  defcctivt;  in  form,  and  insufficient  in  substance. 

1.  The  defeotivenesB  in  form  is  not  so  material,  but  as  our  learned  oppo* 
neuts  have  asserted  the  formal  sufBciency  and  propriety  of  the  pleadings,  it 
may  be  as  well  briefly  to  examine  this  *position.  The  plea  presents  r*.,-, 
a  single  point  of  defence  to  the  entire  bill,  to  the  prayer  for  discovery  ^ 
and  the  prayer  for  an  account,  to  the  claim  of  a  tenant  in  severalty  and  that 
of  a  co-tenant  in  common  with  defendants  ;  to  the  title  of  complainants,  as 
fonnded  upon  the  original  invalidity  of  the  will  whi«h  lies  at  the  root  of 
defendants'  possession,  and  that  which  asserts  a  right  as  oestui  que  trust, 
cither  to  the  whole  property,  or  to  so  much  of  it  as  may  remain  after  ful- 
filling the  specific  trust  created  by  the  will.  If  this  plea  is  bad  as  to  one 
of  these  foundations  of  claim,  it  mast  be  overruled.  Now,  it  is  unnecessary 
to  advert  particularly  to  the  New  York  statutes  of  limitation ;  they  have 
been  read  to  the  court.  It  may  be  as  well,  however,  to  remark,  that  the 
statutes  of  limitation  in  their  terms  apply  only  to  suits  at  law,  and  that 
equity,  by  analogy,  extends  their  provisions  to  suits  in  chancery.  That 
these  statates  prescribe  different  terms  of  limitation  to  suits  of  different 
oharacters,  one  period  is  fixed  as  a  bar  to  an  account,  another  to  an  eject- 
ment, &a.  There  is  no  one  applicable  to  each  and  every  of  the  claims  of 
complainant.  ■  Nor  is  there  any  statute  of  limitations  of  New  York  which 
prescribes  the  term  of  forty  years  as  a  bar  to  any  species  of  action,  or  to 
any  kind  of  recovery.  Twenty  years,  the  bar  to  ejectment,  is  the  longest 
period  applicable  to  either  of  the  demands  now  set  up,  to  some  of  them, 
especially  a  case  of  resulting  trust  in  favor  of  the  heir,  upon  the  termination 
of  the  object  of  the  bounty  provided  for  by  the  testator,  or  for  the  surplus, 
after  fully  meeting  that  trust  ;  it  is  believed,  that  no  statute  of  limitations 
exists  in  New  York,  nor  has  this  court  of  equity  established  such  a  bar. 
Even  in  reference  to  those  parts  of  the  case  to  which  those  statutes  create 
a  specific  bar,  there  being  no  such  period  as  forty  years  fixed,  but  a  shorter 
period  ;  the  plea  of  forty  years  is  vicious,  inasmuch  as  it  tenders  an  imma- 
terial issue.  The  forms  of  pleading  in  courts  of  equity  are  not  so  precisely 
fixed  as  at  common  law,  but  there  are  certain  precise  rules,  founded  in 
reason,  which  mast  and  ought  to  govern  both.  There  is  no  better  criterion 
by  which  to  judge  of  the  sufficiency  of  a  plea,  than  that  which  is  furnished 
by  the  inquiry,  will  its  decision  finally  and  necessarily  decide  the  case?  If 
a  parly  pleads  a  bar  of  forty  years,  when  the  statute  makes  twenty  or  six 
years  a  bar,  it  results  necessarily  *that  the  decision  upon  the  fact  r^..^ 
against  the  party  pleading  it,  is  immaterial.     Com.  Dig.  tit  Pleader.   L 

2.  The  more  important  question,  however,  is,  is  this  pica  insufficient,  and 
consequently,  bad  in  substanco  ?  We  apprehend  it  is,  both  from  the  defects 
of  the  plea  in  general,  and  especially  under  the  circumstances  averred  in  the 
bill.  There  have  been  certain  general  principles  laid  down  by  the  counsel 
for  the  appellee,  which  it  is  unnecessary  for  us  to  controvert  in  the  abstract. 
It  is  stated  as  a  principle  of  law,  that  an  adverse  possession  may  be  pleaded 
ae  a  bar  against  the  recovery  by  a  tenant  in  common.  In  this  abstract 
form,  the  proposition  is  not  denied.  It  may,  under  circumstances,  be  agood 
defence,  in  others,  it  may  not.     There  must  be  something  superadded,  such 
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an  uiiHter  of  the  oo-tenaDt,  to  render  it  available.  While  we  admit,  that  it 
inay  Itu  made  ao  effeotual  bar,  we  deny,  tbat  in  all  cases,  it  neoeaaarily  is  so. 
If,  tben,  the  addition  of  auch  circumstances  be  essential  to  the  validity  of 
this  plea,  in  the  absence  of  those  oiroumxtanoes,  or  without  the  proper  aver- 
ment of  tbem,  the  plea  ia  defective.  5  Wheat.  116,  124  ;  1 1bid.  120  ;  24 
Wend,  367,  60'J.  So,  in  certain  oases,  even  a  trust  interest  may  be  barred 
by  the  statute  of  limitations,  but  so  far  from  tbia  being  the  general  rule,  the 
reverse  is  the  case,  and  it  is  only  nnder  special  circumstances  tbat  such  a 
bar  is  available  by  a  trustee  against  his  cestui  que  trust.  Wherever  the  rela- 
tion of  trustee  and  cestui  que  tru^  is  distinctly  created,  is  real  and  subslaa- 
tial,  and  not  merely  the  creature  of  implication,  where  equity  will  i-ecogniae 
its  existence  and  enforce  its  obligations,  the  possession  by  the  trustee  cannot 
be  converted  into  one  of  an  adverse  character  ;  and  lapse  of  time  will  inter- 
pose no  bar.  The  trust  is  here  averred  in  the  bill,  it  is  denied  by  counsel  in 
argument,  but  neither  the  plea  nor  answer  controvert  the  allegation.  The 
bill  also  contains  the  precise  averments  which  show  the  legal  existence  of  a 
trust.  These  averments  are  unnoticed  in  the  plea  or  answer,  and  must,  con- 
sequently, on  this  argument,  bo  asiinmed  to  be  true.  Nor  is  there  any  weight 
in  the  objection  raised  by  counsel,  in  the  argument,  that  the  claim  of  a  trust 
is  incompatible  with  the  general  scope  of  the  bill.  Tbat  bill  ia  framed  with 
a  double  aspect ;  one  of  the  views  which  it  presents  is,  that  if  it  was  the 
*ifln1  "^^^'B"  "^^  ""  testator  to  provide  a  'fund  for  the  speci6c  purpose 
■I  mentioned  in  hia  will,  which  is  clearly  the  case,  from  the  strong 
affirmative  as  well  as  negative  words  employed  by  him  ;  if  no  bounty  was 
designed,  beyond  this  specific  purpose  of  maintaining  a  minister  orministera, 
if  the  defendants  could  take  the  property  devised  as  trnstee,  then  after  per- 
forming this  duty,  and  executing  the  ilegign,  the  surplus  belongs  to  the  heirs, 
and  the  relationship  of  trustee  and  cestui  que  truat  is  established  between 
complainants  and  the  cbnrch.  So,  if  the  object  of  the  bounty  ceases  to 
exist,  as  is  also  charged  in  this  case,  courts  of  equity  do  not  regard  the  fonDi 
of  instruments,  they  look  to  the  substance  and  the  intent,  and  give  the  con- 
struction which  ia  consistent  with  sncb  intent.  Fktgg  v.  Mann,  2  Sumn. 
487  ;  Lewin  on  Trusts  188,  Ac.  Where  lands  are  devised  for  a  specific  pur- 
pose, aji  for  the  payment  of  legacies,  after  the  trust  is  fulfilled,  there  is  a 
resulting  trust  in  favor  of  the  heir-at-law.  2  Powell  on  Dcv.  32  ;  Culp^)per 
V.  Alton,  2  Chan.  Cas.  IIS,  223  ;  9  Mod.  171  ;  Roper  v.  Rackliffe,  2  Eq. 
Cas.  Abr.  508.  So,  when  a  devise  is  made  to  trustees,  for  a  specific  or  par- 
ticular object,  and  that  object  doiis  not  require  the  application  of  the  entire 
fund,  or  eihaaat  the  whole  appropriation,  the  surplus  will  be  decreed  to 
the  heir,  even  though  a  legatee.  2  Powell  on  Dev.  34-5  ;  Starkey  v.  3rooka, 
1  P.  Wms.  300  ;  Ambl.  165  ;  3  Dow  148.  Kor  is  the  trust  alleged  in  the 
bill  one  which  by  wnters  on  equity  law  is  designated  as  aoonstmctive  trUBt, 
where  a  party,  for  the  furtherance  of  jt\atioe,  will  be  decreed  to  bold  a  par- 
ticular estate  as  trustee  for  the  rightful  owner.  Booite  v.  Chiles,  10  Pet. 
177.  The  very  instrument  which  creates  the  estate,  by  its  own  force  and 
legal  interpretation,  clothes  it  with  the  trust,  first,  for  the  minister  intended 
to  be  provided  for ;  after  this,  for  the  heir.  When  such  a  trust  is  onoe  fixed 
upon  the  party,  the  trustee  cannot  defend  himself  against  his  CMfui^uefrM^ 
on  the  plea  that  be  holds  adversely,  for  he  shall  never  be  permitted  to  oreato 
in  bimaelf  an  interest  opposed  to  tbat  of  his  «w(ui  jut  trvMt.    JYeeotI  v. 
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Gratz,  Pet  C.  C.  S64.  This  part  of  the  case,  then,  rcBolvea  itself  into  a 
simple  qneBtion  of  construction.  What  ia  the  trae  interpretation  of  the  will  ? 
We  think  it  clear,  that  whatever  estate,  if  any,  paaaed  to  ibe  church,  was 
purely  a  trust.  No  beneficial  interest  was  designed  for  it,  nnlesB  a  merely 
incidental  one.  It  was  to  create  a  fund  for  the  'single  and  ezdnsive  r^.oi 
purpose  of  paying  the  salary  of  the  church  in  Garden  street.  This  ^ 
purpose,  it  is  averred,  upon  one  oonstrnctioD  of  the  will,  has  ceased  to  exist, 
and  the  specific  trust  is  at  an  end  ;  on  the  other,  that  it  does  not  exhaust 
the  fund,  but  leaves  a  large  surplas,  and  this  surplus  is  claimed  by  the  heir. 
These  averments  are  not  controverted  by  the  pleadings. 

Another  of  these  general  propositions  asserted  by  the  respondent's  counsel 
is,  that  a  corporation,  even  one  of  a  religions  character,  may  bold  an  adverse 
possession,  and  thus  aoqnire  title.  In  the  abstract,  this  is  not  denied — snob 
may  be  the  case.  It,  however,  by  no  means  follows,  that  every  possession 
by  a  religious  corporation  will  be  regarded  as  soob  an  adverse  possession  as 
will  furnish  it  with  a  shield  against  the  rightful  owner.  The  complainants 
contend,  that  this  capacity  in  the  respondents  is  limited  and  restricted. 
1.  Under  no  circumstances  will  it  be  available,  when,  in  the  case  of  a  nat- 
ural  person,  it  would  not  be.  Wherever,  from  the  character  of  the  pos- 
session, a  private  individual  would  be  precluded  from  interposing  such  a 
defence  ;  sb,  for  example,  where  be  held  as  tenant  in  common,  or  as  trustee, 
it  will  not  be  allowed  to  the  artificial  person.  2.  Where  the  acquisition  of 
property  is  prohibited  by  the  charter  itself,  and  the  corporation  oould  not 
legally  take  and  hold  by  actual  conveyance,  adverse  possession  cannot  con- 
fer title.  That  cannot  be  indirectly  acquired,  the  direct  acquisition  of 
which  is  inhibited.  If,  then,  this  religions  corporation  is  incompetent  to 
take  by  express  devise,  if  the  will  wonld  be  null  and  void,  an  entry  under 
it  cannot  ripen  by  lapse  of  time  into  a  title.  3.  It  is  wholly  unimportant 
and  inconsequential,  whether  this  prohibition  be  found  in  the  charter  Itself, 
or  in  a  different  and  general  statute.  If  the  statutes  of  wills,  or  the  stat- 
utes of  mortmain,  prohibit  the  corporation  from  taking  by  will,  the  prohibi- 
tion is  as  effective  as  if  it  were  done  by  the  charter  itself.  Nisio  York  V. 
UHca  Ina.  Co.,  15  Johns.  3S5. 

In  some  respects,  the  restrictions  upon  a  corporate  body  in  thus  acquir- 
ing title,  are  greater  than  exist  in  relation  to  private  persona.  By  way 
of  illnstration,  it  may  be  snggesled,  that  when  a  natural  person  has  dis- 
seised a  rightful  owner,  and  dies  seised,  by  this  casting  of  the  descent,  the 
heir  succeeds  to  a  higher  species  of  title  than  his  ancestor  had.  So,  if  a 
corporation  should,  by  purchase,  acquire  the  title  of  the  original  disseisor, 
or  after  descent  cast,  of  'his  heir,  this  might  furnish  a  good  title  by  r»jo„ 
adverse  possession.  But  the  possession  originally  acquired  by  a  cor-  *■ 
porate  body,  can  never,  in  its  own  bands,  thus  ripen  and  strengthen.  The 
vice  of  the  original  trespass  adheres  to  it,  so  long  as  that  possession  lasts. 

We  are  further  told  in  argument,  that  the  respondents  have  been  in 
possession  of  this  property,  claiming  and  holding  it  as  the  rightful  owner*, 
from  the  year  1723,  now  nearly  a  century  and  a  quarter  ;  and  that  equity 
viU  raise  any  presumption  to  support  such  a  possession  ;  that  to  uphold  it,  a 
colonis)  license  may  be  presumed,  to  take  the  case  out  of  the  prohibition  of 
the  statute  of  wills.  This  suggestion  admits  of  many  answers.  In  the  first 
piMe;  it  invoWes  »  total  departure  from  the  defence  set  up.    That  defenoa 
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18  a  possession  of  forty  years,  and  this  fnrnisbes  no  ground  for  such  a  pre- 
Buraption.  But  no  presumption  can  arise  of  the  existenoe  of  an  act  which 
could  not  legally  have  been  performed,  and  would  have  been  purely  void,  if 
it  existed.  The  colonial  government  had  do  authority  to  grant  such  a  license, 
dispensing  with  the  prohibitions  of  the  statute.  The  doctrine  of  these  dis* 
pensing  licenses  has  been  misapprehended.  In  England,  this  dispensation 
was  a  peculiar  act  of  royalty.  The  general  prohibition  was  founded  on  the 
principle,  that  these  grants  of  land  to  corporations  and  in  mortmain,  were 
detrimental  to  the  lords,  by  depriving  them  of  their  escheats.  The  king, 
the  ultimate  lord,  was  peculiarly  injured  by  these  alienations,  and  he  was 
permitted,  by  his  license,  to  ratify  the  grant,  so  far  as  to  remit  the  penally 
to  himself.  He  could,  however,  by  this  license,  only  waive  his  own  rights  ; 
he  could  not  affect  those  of  other  or  intermediate  lords.  Nor,  even  in  Eng- 
land, were  such  licenses  given  in  cases  of  wills. 

It  is  contended,  that  the  possession  of  defendants,  M  allegod  in  the  plea, 
being  under  a  claim  of  ticie  in  fee-simpte,  is  an  adverse  possession,  and 
creates  a  complete  bar  to  complainants'  recovery.  In  other  words,  the  pro- 
position is,  that  the  character  of  adverse  is  recognised  by  the  law  as  attached 
to  the  possession  averred  in  the  plea,  throughout  the  whole  continuance  of 
that  possession,  and  that  this  is  a  sufficient  answer  to  the  bill.  Let  UB 
analyze  this  plea.  The  specific  averments  are  these:  1.  For  all  the 
time  commencing  forty  years  prior  to  the  filing  of  the  bill,  viz.,  2Sth 
•iRil  '^'"^'^  1799,  until  the  filing  of  the  plea,  defendants  have  been  and 
^  are  in  the  exclusive  possession,  Ac.  2.  That  during  all  this  time,  the 
lands  have  been  improved  by  buildings,  and  inclosed  with  a  substantial 
inclosure.  3.  That  this  possession  and  occupation  have  been  accompanied 
by  a  claim  and  enjoyment  of  the  premises,  as  owners  in  fee,  in  severalty,  in 
their  own  right,  and  not  otherwise.  4.  The  receipt  and  enjoyment  of  the 
rents,  issues  and  profits,  to  their  sole  and  exclusive  use.  S.  As  to  other  of 
the  lands,  they  aver,  without  specification  of  date,  circumstances  or  party,  a 
sale  for  a  valuable  consideration,  and  the  receipt  of  the  p ur oh ase- money  by 
them.  The  great  question  in  the  case  is,  that  these  facts  thus  pleaded  con- 
stitute a  sufficient  answer  to  the  pritnd  facie  case  set  up  in  the  bill.  Bes- 
pondents  aver  that  these  facts  operate  per  ae  to  bar  complainants*  recovery. 
To  test  this,  let  it  be  put  into  a  logical  and  tangible  shape.  The  proposi- 
tion is,  that  a  possession  for  forty  years,  of  lands  improved  by  buildings, 
substantially  inclosed,  under  a  claim  of  title  in  fee-simple,  the  sale  of  a  part, 
and  the  receipt  of  the  rents  of  the  residue,  to  the  sole  use  of  defendants, 
cons ti Cute, />«r  ae,  a  valid  adverse  possession,  which  confers  title,  at  all  events, 
and  under  all  circumstances.  This  is  the  proposition  we  are  to  encounter. 
This  bar  is  alleged,  notwithstanding  the  particular  averments  in  the  bill, 
which  are,  by  implication,  admitted  to  be  true.  1.  That  defendants  are 
under  a  legal  disability  to  take  or  to  hold  the  land.  2.  That  the  original 
entry  and  the  holding  for  a  series  of  years  was  in  subordination  to  the  bill 
asserted  by  complainants,  n.  That  defendants  have,  solemnly  and  deliber- 
ately, within  these  forty  years,  recognised  their  title  as  taken  under  com- 
plainants' ancestor.  4,  Witho'it  any  averment  as  to  the  original  character 
of  this  possession,  or  when  or  bow  it  became  adverse,  6.  WithoQt  the 
averment  of  any  deed,  will  or  other  document  of  title ;  without  any  allega- 
>,ion  of  ouster  of  the  co-tenants  in  common ;  without  any  derivation  of 
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title  from  a  prior  adverse  poaaessor.  It  is  oot  averred,  that  the  improTe< 
ments  by  building,  or  the  iDcloBure,  were  the  acts  of  defendants.  It  is  not 
alleged,  that  the  claim  of  right  was  pablio  or  notorious,  or  within  the 
knowledge  of  compIainaniB,  or  of  any  other  pereons.  It  is,  therefore,  a 
mere  naked  poasesBion.     That  this   is  not  snfiioient,  is   well  established. 
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*Jaci$on  t.  Sharp,  9  Johns.  163  ;  Jackton  v.  Waters,  IS  Ibid.  3Bfi  ; 
La  tVomboia  v.    Jaekton,  8  Cow.  698  ;  Livingston  r.   Pent  Iron 
Company,  9  Wend.  511 ;  Thomaa  v.  Marehfidd,  13  Pick.  240  ;  Sumner  v. 
Child,  2  Conn.  607  ;  Cottrellv.  Walking,  1  Beav.  881. 

The  next  proposition  is  somewhat  more  speoifio.  It  is  alleged,  that  a 
claim  of  the  fee-simple,  under  a  void  doonmentary  title,  if  accompanied  with 
possession,  coostitates  an  adverse  possession,  and  creates  a  bar.  No  distino> 
tion  is  here  taken  between  the  defects  to  which  the  original  documentary 
title  may  be  subject.  We  concede,  that  where  the  deed,  &c.,  is  merely 
defective,  and  therefore,  in  itself,  incompetent  to  pass  an  estate,  it  may  yet 
be  so  far  operative  as  to  give  a  color  to  the  party  holding  nnder  it,  and 
serve  as  the  bases  of  a  title  by  adverse  possession.  On  the  other  hand,  we 
assert,  that  where  this  deed  is  essentially  void,  as  prohibited  by  law,  it  never 
can  support  or  give  adverse  character  to  the  poesession  acquired  and  held 
ander  it.  The  doctrine  of  respondents  asserts  a  principle  wholly  at  war 
with  the  fondamental  principles  of  all  codes  of  law  and  private  morals.  It 
assumes  the  power  of  time  to  convert  that  which  is  essentially  wrong  into 
right.  It  allows  the  laws  to  be  violated,  not  only  with  impunity,  hat  with 
recompense.  It  is  at  varianoe  with  the  principle  upon  which  all  statntea  of 
limitation  reuL  These  statutes  are  emphatically  statutes  of  repose  ;  they 
proceed  upon  the  doctrine  that  length  of  poasession  and  lapse  of  time  war- 
rant the  presumption,  that  snch  posseaaioD  originated  in  right ;  that  the 
evidence  has  been  lost.  They  thus  assume  to  supply  what  is  imperfeot,  not 
to  cure  what  was  essentially  illegal :  "  never,"  to  use  the  language  of  this 
oonrl,  "  to  enable  one  man  to  steal  the  title  of  another,  by  professing  to 
bold  under  it"  Sirk  v.  Smith,  9  Wheat.  288 ;  Ricca-d  v.  WiUiama, 
1 1bid.  107. 

In  the  case  at  bar,  the  void  character  of  the  title  under  which  respondents 
entered  and  held  is  estabtiabed  by  the  admissions  on  the  record.  It  has 
been  adjudged  to  be  with  the  express  prohibition  of  the  law.  This  illegal 
title  is  admitted  by  the  return  to  the  chancellor  set  out  in  the  bill,  to  be 
that  under  which  defendants  hold.  That  the  declarations  of  a  party  as  lo 
the  character  of  bis  title  and  possession  are  competent  evidence,  is  con- 
ceded by  "the  adverse  counsel,  in  one  branch  of  their  argument,  but  . 
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467.  No  grant  or  conveyance  can  be  presumed,  which  is  not  in  aooordance 
and  harmony  with  these  declarations.  7  Wheat,  112.  Presumption  can 
never  fairly  ariae,  of  the  existence  of  a  deed,  when  all  the  circnmstanoes 
upon  which  it  must  rest  are  perfectly  consistent  with  its  non-esistenoe. 
7  Wheat.  108 ;  Jackson  v.  Porter,  1  Paine  4fi7,  464.  The  whole  current  of 
authoritiea  austains  our  proposition,  that  no  possession  can,  by  lapse  of  time, 
acquire  the  immunities  attached  to  an  adverse  possession,  when  it  had  itt 
inception  in  that  which  the  law  prohibits.  Kirk  v.  Smith,  9  Wheat.  28S, 
fi41 ;  9  Wend,  ftll,  (Ifl;  7  Ibid.  1£2  ;  4  Dana  479  ;•  Cow.  SSI,  S43 ;  S Ibid, 
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S40 ;  e  Tbid.  751 ;  13  Johns.  SS7  ;  10  Ibid.  462  ;  12  East  1(1 ;  8  Cow.  690, 
606,  610,  617,  621  ;  Ballant.  on  Lim.  (Tilliugh.  edit.)  S74. 

The  distinction  which  has  been  attempted  will  not  bear  examiDatioa.  It 
is  said,  that  the  cases,  in  which  this  pioposition  has  been  asserted,  are  only 
those  in  which  the  entry  has  been  made  under  a  foreign  title,  and  therefore, 
in  hostility  to  the  sovereignty  of  the  state ;  or  where  the  title  was  frand- 
nlent  in  its  inception.  The  anthoritics  do  not  justify  or  sustain  this  restric- 
tion. The  cases  of  the  Canadian  grants  were  adjudged  illegal,  beoause 
derived  from  a  foreign  power,  and  being  invalid,  they  were  insnfficient  to 
support  the  possession.  The  illegality  was  the  basis  of  the  judgment.  In 
this  case,  the  will  was  in  the  face  of  a  peremptory  statute  prohibition  ; 
in  that  class  of  cases,  the  illegality  was  only  implied. 

We  are  dow  told,  that  the  statutes  of  mortmain  which  have  been  invoked 
by  complainants,  are  not  in  force  in  New  Tork  ;  and  2  Meriv,  143,  is  cited 
tosastaio  the  assertion.  The  same  case  was  cited  in  20  Wend.  480,  to 
sustain  the  same  proposition,  and  it  then  received  a  conclusive  answer.  This 
question  is  not,  however,  now  open  for  discussion  ;  the  devise  is  conceded 
to  be  illegal  and  invalid  ;  that  this  will  is  the  foundation  of  respondents' 
title,  is  admitted.  The  question  is,  can  a  title,  originating  in  an  act  distinctly 
prohibited,  become  effective  and  valid  by  lapse  of  time. 
^       ^  It  has  not  been  thought  important,  to  dwell  particularly  upon  ''the 

■I  allegations  in  the  bill  which  relate  to  the  inventory  and  return  made 
by  respondents  to  the  chancellor  of  New  York.  One  of  these  represents 
their  title  as  derived  under  a  demise  of  John  Haberdinck ;  and  this  alone  is 
noticed  in  the  answer,  in  which  it  is  averred  to  be  a  clerical  error.  What 
was  the  nature  and  extent  of  that  error,  or  bow  it  occurred,  is  not  stated. 
Obviously,  it  was  the  mere  mistake  of  using  the  word  demigo  for  devito  / 
for  in  relation  to  the  second  return,  in  which  they  represent  themselves  aa 
holding  under  the  will  of  John  Haberdinck,  the  answer  does  not  even  notice 
it.  Under  these  circumstances,  it  is  snbmitted,  that  the  defence  set  up  is 
essentially  defective,  both  in  form  and  substance. 

Oatbon,  Justice,  delivered  the  opinion  of  the  ooart. — The  respondents 
rested  their  defence  below  on  a  plea  in  bar  ;  that  they  had  been  in  actual 
adverse  posBession  of  the  premises,  in  regard  to  which  they  are  asked  to 
account  and  make  discovery,  for  forty  years  next  before  filing  of  the  bill.  The 
plea  was  sustained  ;  and  from  this  decree  there  was  an  appeal  prosecuted  to 
this  court  by  the  complainants.  1.  Tbey  insist  the  plea  is  bad  in  form  :  and 
2.  Insufficient  in  Bnbstance. 

1.  The  first  objection  to  the  form  of  the  plea  is,  that  it  does  not  rely  on 
twenty  years'  adverse  possession,  but  on  forty  years  ;  twenty  years  being 
the  time  of  holding  adversely  to  constitute  a  bar  by  the  statute  of  New 
Tork.  In  this  respect,  there  is  no  technical  rule  observed  by  the  courts  of 
chancery.  If  the  complainant,  by  his  bill,  or  the  respondent,  by  his  plea, 
seta  forth  the  facts  from  which  it  appears  that  the  complainant,  by  the 
statutes  of  the  state,  has  no  standing  in  court,  and  for  the  sake  of  repose, 
and  the  common  good  of  society,  is  not  permitted  to  sue  his  adversary,  it  is 
the  rule  of  the  court  not  to  proceed  further,  and  dismiss  the  bill.  Had  the 
eom^ainants  set  out  the  fact  of  forty  years'  adverse  possession,  then  a 
lemnrrer  interposing  the  bar  would  have  been  the  proper  defence,  ooanter- 
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Tailing  droDntBtAiioes  aside.     Saob  was  the  oourae  taken  in  Mundtrt  v. 
Trinity  Church,  24  Wend.  587,  and  wbioh  was  in  aooordanoe  with  the 
established  practice  of  courts  of  chancery. 

2.  It  ifl  insisted,  that  the  act  of  limitations  is  not  relied  on,  by  express 
*ref  erence  to  the  statute  of  New  Tork.  We  think  it  was  nnnecessary  r»,  j,, 
to  rely,  in  terms,  on  the  statute.  It  was  more  conrenient  not  to  do  )■ 
so.  The  bill  seeks  discoveries,  the  right  to  have  which,  twenty  years* 
adverse  possession  could  only  bar.  It  also  seeks  an  account  of  the  proceeds 
of  sales  of  parts  of  the  estate,  and  an  account  of  the  rents  and  profits  of 
other  parts,  assuming  the  respondents  to  be  trnstees  for  the  complainants. 
To  this  aspect  of  the  bill,  six  years  forms  the  bar  to  a  decree.  The  court 
is  judicially  bound  to  take  uotice  of  the  statates,  when  the  facts  are  stated 
and  relied  on  as  a'  bar  to  further  proceeding,  if  they  are  found  sufficient.  So 
the  chancellor  of  New  York  held,  in  Bogardiu  v.  TrinUy  Church,  4  Paige 
197  ;  and  we  think  correctly. 

S.  In  regard  to  the  substance  of  the  plea,  it  la  insisted  for  respondents, 
1.  That  the  answer  does  not  cover  and  support  the  plea,  by  the  denial 
of  facta  alleged  by  the  bill,  whiofa,  if  true,  obviate  the  bar.  That,  taking  the 
facts  alleged  as  established  by  admission,  then  the  respondents  were  express 
trustees  for  the  complainants,  held  possession  for  them,  and  are  compellable 
to  acconnt,  regardless  of  the  lapse  of  time.  To  test  the  sufficiency  of  the 
answer,  we  must  take  every  allegation  of  the  bill  as  trne,  which  is  not  denied 
by  the  answer  ;  and  then  inquire,  whether,  those  facts  being  admitted,  the 
plea  is  sufficient  to  bar  the  claim  to  relief  set  up  by  the  bill.  4  Paige  197  ; 
Mitf.  300 ;  Plunket  v.  Penaon,  2  Atk.  fll  ;  16  Ves.  077. 

The  complainants  charge  certain  circumstances,  which,  if  true,  preclude 
a  bar,  without  admitting  the  existence  of  the  bar  ;  yet,  alleging  facts  which 
obviously  stand  in  the  way  of  relief,  unless  the  circumstances  be  true.  They 
have  the  undoubted  right  to  call  on  the  defendants  to  furnish  by  their 
answer,  the  evidence  that  they  did  hold  the  church  estate  as  express 
trustees  ;  and  under  and  for  the  respondents.  These  facta  would  invalidate 
the  plea,  if  admitted,  and  the  defendants  must  answer  to  all  the  matters 
which  are  specially  alleged  as  evidence  of  these  facts.  Nor  would  the  denial 
in  the  pica  serve  the  purposes  of  the  complainants,  for  on  setting  it  down 
for  argument,  its  truth  must  be  admitted.  Story's  Eq.  Plead.  61S,  %  672-3  ; 
Beames's  Fleas  in  Equity  33-4. 
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Have  the  respondents  furnished  the  evidence  claimed  from  *them, 
or,  have  they  repelled  the  circnmatances  by  a  sufficient  denial  of 
their  existence  F  If  unanswered,  the  circumstances  must  be  taken  as  trne, 
for  the  purposes  of  resisting  the  plea  (as  already  stated),  to  the  extent  that 
they  stand  ananswered.  The  bill  alleges,  that  John  Haberdinck,  in  1696, 
jointly  with  four  others,  was  seised  in  fee  simple  of  a  tract  of  land  called 
the  Shoemaker's  field,  lying  on  the  north-east  side  of  Maiden  Lane,  in  the 
city  of  N^w  Tork.  In  1600,  the  parties  divided  the  premises,  in  part,  into 
lots  ;  and  the  other  tenants  in  common  conveyed  to  John  Haberdinck,  in 
severalty,  his  one-fifth  part  of  the  lands  divided,  which  are  severally 
deeoribed  by  lota.  That,  previous  to  1728,  Haberdinck  died,  leaving  no 
ohUdren.  John  Haberdinck,  Jnnlor,  was  tbe  lawful  heir  of  John,  the  elder ; 
and  tbe  complainants  are  descendants  and  heirs  of  John  the  younger.  That 
no  sale  or  devise  of  the  premises  haa  ever  been  made  by  any  of  Uie  anoeiton 
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of  oomplainanta  through  whom  they  claim  ;  and  that  they  are  eutitled  and 
seised  as  heirs-at-law  and  by  right  of  suocession.  7'hat  the  Reformed  Dutch 
Church  of  the  city  of  New  York,  by  its  ministers,  &c.,  had  had  posaession 
of  the  premises  held  ia  severalty  by  Jofau  Haberdiuok,  and  claimed  to  have 
taken  possession  under  some  will  or  devise  of  John  Haberdiock,  whereby 
the  premises  were  devised  to  them. 

The  first  circumstance  stated  in  evidence  of  the  bar  is,  that  John  Haber- 
dinok,  in  his  lifetime,  had  let  the  premises,  or  some  part  therof,  to  lease,  for 
ninetyuine  years  ;  and  that  the  lease  expired  in  1810.  When  the  bill  was 
filed,  does  not  appear  by  the  record.  We  take  it,  within  less  than  twenty 
years  after  1810.  To  whom  the  term  of  ninety-nine  years  bad  been  granted, 
the  bill  does  not  in  this  part  of  it  allege.  The  defendants  deny  all  knowl- 
edge of  the  existence  of  any  such  lease  ;  except  for  three  lots  to  William 
Huddleston,  dated  in  1723,  for  tbo  term  of  seventy  years,  from  the  first  of 
May  of  that  year ;  and  this  lease  is  not  thought  to  be  genuine.  This 
answer  we  deem  suffioient. 

It  is  next  alleged,  that  the  ministers,  &e.,  of  the  chnrch  are  a  religious 
oorporation,  duly  incorporated  and  located  in  the  city  of  New  Tork  ;  and 
•^ooi  '^  suoh,  obtained  by  purchase  from  some  of  the  ^tenants  in  common 
'  with  John  Haberdinok,  the  elder,  or  from  some  one  claiming  under 
them,  parts  of  the  Shoemakers'  field  not  partitioned  in  1723.  This  allega- 
tion needed  no  answer  in  support  of  the  plea.  One  tenant  in  common  may 
well  hold  adversely  to,  and  bar  his  co-tenant. 

The  complainants  also  allege,  they  applied  to  the  corporation  for  an 
inspection  of  title-deeds ;  an  account  of  sales  ;  of  rents  and  profits ;  for 
possession  of  the  lands,  and  a  partition  of  the  undivided  part ;  which  had 
been  refused.  If  barred  of  the  right  to  the  land,  so  were  the  complainants 
of  the  relief  sought  by  their  request  to  the  corporation.  Nor  has  the  con- 
trary been  assumed.  As  to  title-deeds,  none  but  the  lease  for  ninety-nine 
years  could  have  aided  the  complainants  ;  and  the  distinct  answer  that  none 
such  existed  covers  this  allegation. 

As  a  supervening  circumatance,  complainants  allege,  that  respondents, 
in  1822,  acknowledged  tbey  entered  and  held  under  the  will  of  Haberdinuk, 
the  elder,  by  an  account  and  inventory  of  their  property  rendered  to  the 
ohanoollor  of  New  York,  pursuant  to  a  statute  of  that  state.  The  wiU  is 
tbt;n  set  out,  dated  1722,  by  which  the  property  was  devised  to  the  minis- 
ters, elders,  Jso.,  of  the  church,  and  their  succeasors  for  ever,  with  its  pro- 
bate  ;  and  the  devises  therein,  to  the  religions  corporation,  are  alleged  to 
be  illegal  and  void  ;  that  no  title  was  taken  under  the  will ;  and  that  the 
possession  was  held  in  subordination  to  the  right  and  title  of  the  heirs-at- 
law.  It  is  reiterated,  that  the  corporation  entered  as  assignees,  under 
leases  for  long  terms  of  years,  made  by  John  Haberdinck,  in  his  lifetime, 
and  which  have  lately  expired  ;  or,  under  some  other  title  derived  from 
John  Haberdiuok,  and  subordinate  to  the  title  of  the  heirs-at-law-;  but  par- 
tionlarly,  under  a  demise  by  Haberdinck  to  the  ministers,  deacons,  &c.,  or 
to  some  other  person,  which  was  assigned  to  them,  and  which  expired 
between  the  years  1810  and  1822.  And  under  some  title,  subordinate  to 
that  of  the  heirs-at-law,  the  respondents  have  ever  claimed,  held  and 
enjoyed  the  premises.  That  so  late  as  the  year  1810,  they  admitted,  by  an 
inTentory  retomed  to  the  ohanoellor,  that  they  held  under  a  demise  to 
8U 
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tbe  corporation  hj  John  Haberdiock.  The  charter  *gnu]ted  by  the  king 
in  1690,  is  snbstantiall;  Bct  forth,  and  it  is  averred,  the  asnaal  profits 
of  tbe  premises  devised,  exceed  two  hundred  pounds,  or  tSOO,  the  extent 
to  which  the  church  was  permitted  by  law  to  receive  profits ;  that  from 
1780  to  leoo,  the  yearly  valno  of  the  premises  was  1 1 0,000 ;  from  1800 
to  1820,  t20,000  i  and  from  that  time  to  the  date  of  the  filing  of  the  bill, 
of  the  yearly  valae  of  t30,000.  That  to  keep  down  the  rents,  long  leases 
have  been  given  at  low  rates ;  and  then  tbe  leases  have  been  sold  ont,  and 
other  lands  parchased  with  the  proceeds  of  the  sales,  and  other  invostmentti 
made.  That  a  religious  corporation,  which  is  by  law  incapable  of  receiving 
or  taking  lands  by  devise,  cannot  hold  adverse  possession  of  such  lands 
upon  which  they  have  entered  and  always  claimed  under  sach  devise.  Thia 
being  the  case  of  the  respondents,  the  complainants  were  entitled,  as  heirs- 
atr-law,  to  rents  and  profits  and  the  proceeds  of  sales  ;  at  least,  after  deduct- 
ing therefrom  a  support  for  the  ministers  of  said  church,  which  the  income 
greatly  exceeded,  and  to  which  extent  and  do  other,  by  the  terms  of  the 
will,  could  the  revenues  and  inoome  of  tbe  devised  premises  be  applied. 
And  a  discovery  and  account  is  asked  of  the  surplus,  if  no  more. 

As  to  parts  of  the  premises,  the  defendants  disclaim  title  ;  and  as  to 
other  parts,  they  plead  they  had  sold  and  conveyed  in  fee-simple,  more  than 
forty  years  before  tbe  filing  of  the  bill ;  and  the  alienated  lands  had  ever 
since  been  held  and  enjoyed  under  the  conveyances  adversely  to  the  claim 
of  the  complainants.  To  such  parts  of  the  foregoing  allegations  as  charge 
in  any  form  a  holding  in  subordination  to  the  title  of  complainants  as  ten- 
ants in  common,  or,  by  demises  or  otherwise,  the  respondents  answer  in 
various  forms,  that  they  claim  to  bold  for  themselves  in  severalty  and  Id 
fee-simple,  and  in  hostility  to  the  claim  set  np  in  the  bill,  for  forty  years 
next  before  it  was  filed  ;  that  they  never  acknowledged  any  title  in  the 
complainants,  and  that  the  expression  in  the  return  to  the  cliancellor,  that 
they  held  by  demise  under  John  Haberdtnck,  was  a  clerical  error.  Res- 
pondents neither  admit  nor  deny  that  they  held  under  the  will  of  John 
Uaberdinck  ;  or  that  they  have  received  revenues  and  profits,  as  charged. 
These  facts  are  treated  as  immaterial.  "Not  being  answered  as  r,.Q, 
repelling  circumstances,  they  must  be  considered  as  true.  ^ 

The  plea  avers,  that  for  forty  years  previous  to  the  time  of  filing  the 
bill,  that  is,  from  1799,  and  up  to  the  date  of  the  plea,  the  defendants  bad 
been,  by  themselves  and  their  tenants,  in  the  sole  and  exclusive  possession 
of  all  and  singnlar  the  lands  in  the  bill  mentioned  (except  those  disclaimed) ; 
during  allof  which  time,  all  and  singular  the  said  lands  have  been  improved* 
by  buildings,  and  inclosed  with  substantial  inclosures,  and  actually  occu- 
pied by  themselves  and  their  tenants,  claiming  and  enjoying  tbe  same  as 
being  seised  thereof  in  their  demesne  as  of  fee,  in  severalty,  and  in  their 
own  sole  and  exolnaive  right,  and  as  the  exclusive  and  sole  owners  thereof, 
and  to  their  own  sole  and  exclusive  use,  and  not  otherwise  ;  and  that  res- 
pondents have,  in  like  manner,  been  in  the  receipt  of  the  rents  and  profits. 
As  to  that  part  of  the  premises  allegL'd  to  have  been  sold,  respondents 
plead,  that  more  than  forty  years  before  the  filing  of  the  bill,  thus  being  in 
possession  in  their  own  right  and  severuliy,  and  claiming  the  right  to  sell 
and  convey  in  fee-simple  absolute,  did  grant  and  convey  the  same  in  fee- 
simple,  absolute,  for  a  valuable  considoiatlon  to  them  paid,  and  which  tbe 
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corporation  applied  to  its  own  use,  claiming  the  right  to  do  bo,  withont  any 
accountabilitj   to  iaj  person  whatever  ;  and  the  said  premises  have  ever 
since  been  held,  occupied  and  enjoyed  under  said  cooveyances,  adversely  to 
the  olaim  of  the  complainants,  in  their  bill  set  forth. 

Stripped  of  the  circumstances  met  by  the  anewer,  and  the  case  presented 
to  ns  for  decision  is  simple.  The  complainsnte  claim  under  Haberdinck,  the 
elder,  as  heirs-at-Iaw.  The  respondents  entered  under  the  Till  of  Haber- 
dinck, and  have  for  more  than  a  century  claimed  under  it.  The  oomplain- 
ants  allege  the  vill  is  void  ;  the  respondents  disregard  the  allegation  aE 
immaterial,  and  raise  no  question  on  its  validity.  They  rely  on  forty  years' 
adverse  possession,  claiming  to  hold  for  themselves  in  fee-simple,  and  in 
severalty.  To  oover  the  posaeaaion,  no  paper  title  is  invoked,  substantial 
inolosures  and  actual  occupancy  for  forty  years,  are  relied  on  in  substitu- 
tion of  a  valid  paper  title.  The  plea  having  been  set  down  for  argument, 
,  the  facts  it  *assume6  must  be  taken  as  true ;  and  we  are  called  on  to 


Nfl2] 


pronounce  the  law  on  the  facts. 


The  defence  set  up  ia  independent  of  the  complainants'  oase,  and  purely 
legal  in  its  character,  in  so  far  as  the  bar  is  songht  to  protect  the  possesflioD 
of  the  lands,  supposing  this  to  be  the  relief  prayed.  This  is  not  the  case, 
however;  the  bill  seeks — I.  An  account  of  the  rents  and  profits;  2.  An 
account  of  the  proceeds  of  such  parts  of  the  lands  as  the  corporation  has 
sold  ;  3.  The  production  of  the  title  papers  and  rent-rolls,  appertaining  to 
the  estate  ;  and  4.  A  discovery  of  the  amount  of  the  proceeds  by  rents  and 
sales,  through  a  series  of  years ;  treating  respondents  as  trustees  for  the 
complainants.  As  these  are  incidents  to  the  title,  if  it  is  confirmed  in  fee- 
simple  to  the  respondents,  by  force  of  the  statute  of  limitations  of  the  state 
of  Kew  York,  and  the  complainants  are  barred  of  their  recovery  at  law  of 
the  estate,  the  incidents  of  rents,  proceeds  of  sales,  and  discovery  of  title 
papers  follow  the  title,  aside  from  the  shorter  bar  of  sii  years  in  regard  to 
the  money  demands.  At  the  end  of  twenty  years  from  1700,  when  the 
adverse  possession  commenced,  if  the  statute  of  limitations  applied  to  tfae 
case  made  by  the  plea,  the  defendants  had  a  title  as  undoubteid  as  if  they 
had  product  a  deed  in  fee-simple  from  the  true  owner,  of  that  date  ;  and 
all  inquiry  into  their  title,  or  its  incidents,  was  as  effectually  ont  off. 

Complainants  contend,  that  in  1722,  adevise  to  a  corporation,  for  the  pur- 
pose of  maintaining  religion,  was  void,  where  the  income  from  the  property 
bequeathed  exceeded  two  hundred  pounds,  being  contrary  to  the  statute 
^of  wills  of  Henry  Till.;  therefore,  the  will  of  John  Haberdinck  was  in- 
operative, and  the  premises  descended  to  the  heir-at-law.  Nor  conid  the 
corporation  take  by  deed  more  than  by  will.  Having  no  capaoity  to  take 
by  will  or  deed,  and  the  operation  of  the  act  of  limitations  being  a  confirm- 
ation of  a  supposed  paper  title  from  some  one,  of  the  whole  premises,  the 
corporation,  in  like  manner,  wanted  capacity  to  take  by  force  of  the  act  of 
limitations  ;  which  would  be  in  equal  violation  of  the  statute  of  Henry  Vlll. 
On  this  presumption,  the  bill  is  obviously  founded  ;  and  it  is,  in  fact,  the 
only  question  in  the  cause, 

•4fl8l  •Respondents  insist,  on  the  other  hand  ;  l.Tbat  the  devise  WM  to 

-*  a  charity,  and  therefore  not  embraced  by  the  statute  of  Henry  VUL 

2.  That  bodies  corporate  are  excluded  from  the  statute  of  Henry  YIIL,  by 

the  statutes  of  the  state  of  Kew  York  ;  8.  That  there  is  no  allcf;atioD  in  tlw 
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bill,  that  the  income  of  the  devised  premiaee  wag  worth  more  than  two  ban- 
dred  pounds,  in  1 722, when  the  will  took  effect ;  and  if  the  will  was  valid  then, 
it  oontinncd  to  be  valid  afterwards,  according  to  2  Inst.  722 ;  4.  That 
we  are  bound  to  presame,  after  the  lapse  of  more  then  a  century,  the  exist- 
ence of  a  colonial  statute  authorizing  the  bequest ;  and  which  has  been 
destroyed  by  time  and  the  accidents  of  the  revolation  in  the  government. 
These  considerations  are  mere  incidents  in  the  controversy  as  it  is  presented 
to  UH  ;  none  of  them  seem  to  have  been  conclnsively  settled  by  the  decis- 
ions of  the  state  courts  of  New  York,  and  therefore,  we  express  no  opinion 
upon  them.  It  may  be  true,  that  in  1722,  tbe  corporation  of  the  Protestant 
Dutch  Church  could  not  take,  and  yet  in  1790,  it  was  enabled  by  the  stat- 
utes of  New  York  to  take  and  hold  the  premises.  If  so,  timeoould  confirm 
the  title,  because  of  the  newly-created  capacity. 

Be  this  as  it  may,  we  are  bound  to  conform  to  the  decisions  of  the  state 
ooarts  of  New  York,  in  the  constmction  of  their  acts  of  limitation.  Such  is 
the  settled  doctrine  of  this  court.  Green  \.  Neal,&  Pet.  291.  The  chan- 
cellor of  New  York  held,  in  Bogardus  v.  SVinity  Church,  4  Paige  178, 
that  the  corporation  could  make  defence,  and  that  it  did  take  title  by 
force  of  the  act  of  limitations.  The  court  of  errors  held  the  same,  in 
Humbert  v.  THnity  Church,  24  Wend.  S87.  As  no  distinction  is  made  by 
the  state  courts  of  New  York  between  a  religious  corporation  and  an  indi- 
vidual, in  regard  to  capacity  to  bold  by  force  of  the  statute,  none  can  be 
taken  by  this  ouurt. 

It  is  only  left,  then,  to  consider  whether  a  naked  pcBseHsion  is  protected 
by  the  statute,  to  the  extent  of  the  sabstantial  and  actual  indosures,  for  all 
the  time  necessary  to  form  the  bar.  The  statute  of  New  York  is  in  substance 
the  same  as  that  of  the  21  Jac.  I.;  that  such  a  possession  as  is  set  forth  by 
the  plea  is  protected  by  the  statute,  has  been  the  settled  doctrine  of  the  courts 
of  that  state  for  more  than  thirty  years,  if  it  ever  was  doubted.  'We  t*jnj 
need  only  refer  to  Jackton  v.  iHhoemaker,  2  Johns.  234  ;  Jackion  v.  *■ 
Wheat,  18  Ibid.  44  ;  Jackson  v.  Woodn^,  1  Cow.  '2S0  ;  and  Jackton  v. 
Olitz,  8  Wend.  440.  These  cases  were  at  law,  and  the  statute  is  equally 
binding  on  the  courts  of  chancery,  where  the  complainants  seek  to  have  an 
account  of  rents  and  profits  accruing  out  of  a  legal  estate.  This  is  also  set- 
tled by  the  state  couKs  of  New  York,  in  4  Paige  179,  by  the  chancellor ; 
and  in  24  Wend,  587,  above  cited,  by  the  court  of  errors.  We,  therefore, 
concur  with  the  circuit  court,  that  the  first  part  of  the  plea  must  be  sus- 
tained, for  so  much  as  tt  covers. 

The  seoond  part  of  the  plea,  averring  that  all  the  parts  of  the  lands  sold 
had  been  conveyed,  and  the  moneys  received  by  the  corporation  more  than 
forty  years  before  the  plea  was  filed,  we  deem  a  conclusive  bar.  The  bill 
seeks  the  money,  and  six  years  barred  relief  ;  this  being  a  concurrent  reme- 
dy with  an  action  at  law. 

For  all  the  lots  disclaimed  by  the  answer  and  plea,  the  bill  was  properly 
dismissed  ;  there  was  no  probable  cause  for  retaining  is  to  obtain  an  account 
from  the  respondents ;  obviously,  no  claim  exists  that  can  be  made  available 
for  oomplainants  in  regard  to  this  portion  of  the  property.  Mitf.  Plead. 
810.     We  order  the  decree  below  to  be  affirmed. 

Decree  affirmed. 
817 
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"Jbbeidah  Oabpsnteb,  PUiotifE  in  error,  v.  The  PsoTrnKNOB  Washihg»- 
TOH  Inbubasob  Oo.,  Defendant  in  error. 

Mr&4nsuranee, — Mortgagor  and  mortgagee. — AsngnmmU  of  polioy, — 
Qaettione  cf  ganerdl  oommeraial  law. — JVotioe  of  other  inauranoe. 

Aotion  on  *  polio;  ot  IiuuraDoe  on  the  "  Qleooo  Cotton  Factor;,"  *gUu(  low  or  damige  b;  fire ; 
the  poUej  waa  dated  the  91th  daj  of  Beptember  1888,  and  ma  to  endure  for  one  jear ;  the 
poUoycoDttlnttd  ft  eUnse,  bj  which  itwuatipnlatod  by  the  auared,  that  if  an;  other  Ininranoo 
on  the  property  bad  been  made,  and  bad  not  been  notified  to  the  inaurera,  and  mentioned  in 
or  indoraed  on  the  polio;,  the  iuaurance  ahould  be  void ;  and  it  aftervarda  an;  insuranca 
ahould  be  made  on  the  property,  and  the  asaured  should  not  give  notice  o[  the  eame  to  the 
Inenieri,  and  haTe  the  aame  indoraed  on  the  policy,  or  otherwise  acknowledged  b;  the  insurers 
in  wrfting,  the  polio;  ihoold  ceese ;  and  in  caae  an;  other  inaanuioe  on  the  propert;,  prior  or 
aubeeqoent  to  thia  policy,  ahould  be  made,  the  aaanred  aboulil  not,  in  caae  of  loas,  be  entitled 
to  reoorer  more  tban  the  portion  of  the  lou  ebould  bear  to  the  whole  amount  inaured  on  tbe 
property ;  the  Interest  of  the  auured  in  the  properly  not  to  be  aHeiguable,  unleiu  b;  consent 
of  tbe  inaurera,  manifeatad  in  writing;  and  if  any  aaie  or  tranifer  of  the  property  without 
auch  oonaent  waa  made,  the  polio;  to  be  void  and  of  no  effect ;  on  all  the  policies  of  iueurance 
made  b;  the  Inanranoe  oompan;,  there  waa  a  printed  notice  ot  the  conditions  on  which  the 
Inauranoe  waa  made.  The  deolarstion  alleged,  that  Carpenter  waa  tbe  owner  of  the  property 
inaured,  and  was  Interested  in  the  aame  U>  the  whole  amount  ineared  b;  tbe  policy,  and  tbet 
ihe  property  bad  been  de8tro;ed  b;  fire ;  tbe  (acta  of  tbe  caao  showed,  that  tbe  property  bad 
been  mortgaged  (or  *  part  of  the  purobaae-mooey,  and  the  policy  of  iosaraaca  waa  held  for 
the  benefit  of  tbe  mortgagor  ;  another  inanrance  was  made  b;  another  inaurance  company, 
but  thia  waa  not  communicated  In  writing  u>  the  Providence  Waahington  Insurance  Compat.; ; 
not  W4B  tbe  lame  aasented  to  by  them,  nor  waa  *  memoraDdam  thereof  made  on  the  policy. 

No  doubt  can  eiiat,  that  the  raorlgagor  and  the  mortgagee  tuay  each  separately  iuaure  bis  own 
dlstinot  Intereet  In  property  against  lose  b;  fire ;  but  there  is  this  important  distinction  between 
the  oaaas,  that  where  the  mortgagee  insures  solely  on  bis  own  account,  it  is  but  sn  [nBuriiQi:o 
of  bla  debt ;  and  If  his  debt  ia  afterwards  paid  or  extinguished,  the  policy  cesses  from  that 
time  to  hare  any  operation ;  and  even  if  the  premises  Insured  are  subneqaenil j  destroyed  by 
flre,  he  hai  no  right  to  recorer  tor  the  lata,  for  he  sustains  no  damage  thereby ;  neither  can 
tbe  mortgagor  take  advantage  of  the  policy,  for  ha  has  no  interest  whatsaever  tbereio ;  on  tbe 
other  band.  If  the  premises  are  destroyed  by  fire,  befoie  any  paymeut  or  eitioguiBbnient  of 
the  mor^i^e,  the  underwriters  are  bound  to  pa;  the  amount  of  the  debt  to  the  mortgagee,  if 
It  does  not  exceed  the  Inlurance.  Dpon  such  payment,  the  underwriters  are  entitled  to  un 
■Mlgnment  of  tbe  debt  from  tbe  mortgagee,  and  ma;  recover  the  same  from  the  mortgagor ; 
the  payment  of  the  insnranoe  Is  not  a  discharge  of  the  debt,  but  only  changes  the  cradilor. 

When  the  Insurance  is  made  b;  the  mortgagor,  be  will,  notwithstanding  the  mortgage  or  other 
incnmbrance,  be  entitled  to  reoorer  the  full  amount  of  his  loss,  not  exceeding  the  iosuranvc, 

•i0A1  ''""^  '^^  whole  loss  is  his  own.  The  mortgagee  can  only  insure  to  ■the  stuouot  of  big 
■I  debt ;  whereas,  the  mortgagor  can  insure  to  the  full  value  of  the  property,  notwith- 
standing an;  Incambrances  thereon. 

An  aadgnment  of  ■  policy  by  tbe  assured  onl;  coTers  such  intareet  in  the  premises  as  he  ma; 
hare  had  at  the  time  of  the  insurance,  and  at  the  time  of  the  loss ;  I(  s  loss  takes  place  after 
tbe  poUcy  has  been  assigned,  the  assignee  alone  is  entitled  to  recover ;  the  rights  of  tbe  assignee 
nnder  the  policy  cannot  he  more  eitensire  than  the  rights  of  the  assignor.  Columldan  Insurance 
Company  V.  Lawrence,  10  Pet.  001,619;  U  Ibid.  SB,  49,  cited. 

^ottdea  of  Insnranoe  against  flre  are  not  deemed  in  their  nature  incidents  to  the  property  insured, 
but  the;  are  mere  special  agreements  with  the  persona  insuring  against  sucb  loss  or  damag* 
sa  the;  ma;  sustain ;  and  not  the  loss  or  damage  that  any  other  person  bsTiog  an  Interest  as 
grantee,  or  mortgagee,  or  creditor,  or  otherwise,  may  sustain,  by  reason  of  the  subsequent 
dettnictton  by  flre. 

The  publlo  have  an  Interest  In  maintaining  the  ratidity  ot  the  clauses  in  a  policy  of  insnnuice 
■gafast  tn;  the;  have  a  tendency  to  keep  premiums  down  to  the  lowest  rates,  and  to  uphold 
Inatltotkiaa  of  tUs  aort,  so  essential  to  tlie  present  state  of  tbe  conntr;  for  the  proteetion  of 
tbe  vast  InlaHSts  embarked  in  manufactures,  and  on  oonaignments  of  goods  in  wsrehooses. 

Qoestions  (m  a  pulicT  of  Insursnce  are  of  gMiersl  oommennal  law,  and  depend  upon  th*  00^ 
818 
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itraBtion  of  R  MMitinet  of  inanrance,  which  is  bj  no  iduii»  local  in  iU  cbiracter,  or  ragnUted 
bj  uij  Ioc»l  policy  or  ciistomB. 

Tha  drcnit  ooart  oharged  the  jury,  thst  U  law,  whalaver  migbt  be  the  cue  in  equitj,  mere  parol 
noCice  of  another  iDinmice  on  the  sanie  property  wsa  not  b  compKanca  vitb  the  terms  of  tb« 
polioj ;  uid  (hat  it  was  aeveasArj,  in  the  cue  of  such  prior  policy,  that  tha  some  should  DOl 
only  ha  notified  to  tb«  caiupan;,  but  should  be  mentioned  in  or  indorsed  od  tlie  policy ;  otheF> 
wise  (he  inauraDce  was  to  be  TOld  and  of  no  effect;  Held,  that  ibis  instruction  of  the  circait 
ooart  was  oorract;  It  never  can  be  properly  said,  that  tbe  stipulation  in  the  policy  i»  complied 
with,  when  (ben  has  bean  no  snch  mention  or  indorsement  as  it  poeitively  reqoirea ;  widioat 
which  It  declare*  that  the  policy  shall  be  idi  and  of  no  effect ' 


B  to  the  Cironit  Coart  of  Rhode  Island. 

The  case  waa  ai^ned  b;  Whipple,  for  tbe  plaintiff  in  error ;  and  by 
Oreen  and  SerffearU,  for  the  defendants  in  error. 

Stobt,  Jastioe,  delivered  the  opinion  of  the  court. — This  ia  a  writ  of 
error  to  the  oirouit  oonrt  for  the  district  of  Rhode  Island.  The  original 
action  was  broaght  by  Carpenter,  the  plaintiff  in  trror,  against  the  Frovi- 
deace  Washington  Insurance  Company,  the  defiindants  in  error,  upon  a 
policy  of  insnranoe,  underwritten  by  the  insaranoe  company,  of  1 1 6,000,  "on 
the  Qleuco  Cotton  Factory,  in  tbe  state  of  New  York,"  'owned  by  r^.a- 
Carpenter,  against  loss  or  damage  by  fire.  The  policy  was  dated  on  ' 
tbe  27th  of  September  1838,  and  was  to  endare  for  one  year.  Among  other 
clauses  in  the  policy  are  the  following:  "And  provided  fanfaer.tbat  incase 
tbe  insured  shall  have  already  any  other  insDrant^  od  tbe  property  hereby 
insured,  not  notified  to  this  corporation,  and  mentioned  in  or  indorsed  npou 
this  policy,  then  this  insurance  sbalt  be  void  and  of  no  effect."  "  And  if 
the  said  insured,  or  his  assigns,  shall  hereafter  make  any  other  insurance  on 
the  same  property,  and  shall  not  with  all  reasonable  diligence  give  notice 
thereof  to  this  corporation,  and  have  the  same  indorsed  on  this  instrument, 
or  otherwise  acknowledged  by  them  in  writing,  this  policy  shall  cease  and 
be  of  DO  further  effect.  And  in  oaae  of  any  other  insaranoe  upon  the  prop- 
erty hereby  insured,  whether  prior  or  subsequent  to  tbe  date  of  this  policy, 
the  assured  shall  not,  in  case  of  loss  or  damage,  be  entitled  to  demand  or 
recover  on  this  policy  any  greater  portion  of  the  loss  or  damage  sustained 
than  the  amount  hereby  insured  shall  bear  to  the  whole  amount  insured  on 
the  said  property."  "Tbe  interest  of  the  assured  in  this  policy  is  not 
assignable,  unless  by  consent  of  this  corporation,  manifested  in  writing ; 
and  in  case  of  any  transfer  or  termination  of  the  interest  of  tbe  assured, 
either  by  sale  or  otherwise,  without  such  consent,  this  policy  shall  hence- 
forth be  void  and  of  no  effect,"  Annexed  to  the  policy  are  the  proposals 
and  conditions  on  which  the  policy  is  asserted  to  be  made,  and  among  them 
is  the  following  ;  "  Notice  of  all  previous  insurances  upon  property  insured 
by  this  company  shall  be  given  to  them,  and  indorsed  on  the  policy,  or 
otherwise  acknowledged  by  the  company  In  writing,  at  or  before  the  time 
of  their  making  insurance  thereon,  otherwise  tbe  policy  made  by  this  com- 
pany shall  be  of  no  effect, 

'  Where  Ibe  oondilioDB  require  the  Huured  to  tt.     Bigler  v.  Naw  Tork  Oentral  Ins.  Oo.,  SS 

give  notira  of  any  subsequent  insuracce,  tbe  S.  Y.  402,     r.  p.  Landers  *.  Walertown  Fira 

policy  li  avoided  by  a  failure  to  give  such  notice,  Ins.  Co.,  GS  Id.  414.     And  see  0111  *.  latw 

tboogh  the  leoond  policy  be  Toideble  by  reason  national  Ina.  Co.,  1  Dili  44V. 
of  A  failure  lo  indorw  (be  prior  inaurutce  upon 
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The  declaration  averred,  that  during  the  conlinuance  of  the  policy,  he, 
(JarpenLer,  was  the  owner  of  the  property  by  the  policy  inanred,  and  wu 
interested  ia  said  property  to  the  whole  amount  bo  insured  by  the  company  ; 
and  that  on  the  9th  of  April  1839,  the  factory  was  totally  destroyed  by  fire, 
of  which  the  company  had  due  notice  and  proof.  The  cause  oame  on  for 
trial  upon  the  general  issue,  and  a  verdict  was  found  for  the  defendants. 
The  plaintiff  took  a  bill  of  exceptions  to  certain  instructiooe  refused,  and 
*4y8l  '^^''^''  iiistructions  given  by  the  *court  in  certain  matters  of  law  aris- 
^  ing  out  of  the  facts  in  proof  at  the  trial  ;  and  judgment  having  been 
given  upon  the  verdict  for  the  defendants,  the  present  writ  of  error  has 
been  brought  to  ascertain  the  validity  of  these  exceptions. 

The  facts  which  were  in  proof  at  the  trial  were  very  complicated  ;  but 
those  which  are  material  to  the  present  inquiry  will  be,  as  briefly  as  they 
may  be,  here  stated.  The  premises  were  originally  owned  in  equal  moieties 
by  Egbert  and  Epenetus  Reed.  In  June  1835,  Epenetus  Reed  conveyed  his 
moiety  to  EL  M.  Wheeler,  who  gave  a  bond  and  mortgage  on  the  premises 
to  secure  18000  of  the  purchase- money  to  Epenetus  Reed.  On  the  ITtb  of 
October  IBHQ,  Egbert  Reed  sold  his  moiety  of  the  premises  to  Samuel  6. 
Wheeler,  and  the  latter  thereupon  gave  a  bond  and  mortgage  for  the  sum 
of  tlO>000  (the  purchase -money)  to  Epenetus  Reed  ;  and  on  the  same  day, 
he,  Wheeler,  made  an  additional  agreement,  under  seal,  with  Epenetus 
Reed,  by  which  he  covenanted  that  he  would  effect  a  policy  of  insurance 
upon  the  property,  in  the  name  of  himself,  or  of  himself  and  Henry  M. 
Wheeler,  for  the  sum  of  at  least  110,000,  and  assign  the  same  to  him.  Reed, 
as  collateral  security  to  the  said  last  bond  and  mortgage,  and  would  annu- 
ally renew  the  policy,  or  effect  a  new  one,  and  keep  each  assigned  to  Reed 
as  security,  in  such  way  and  manner  as  that  the  said  property  shall  be 
insured  for  at  least  the  sum  of  tlO,000,  and  the  policy  held  by  him  as  col- 
lateral security  as  aforesaid  ;  and  if  he  neglected  so  to  insure  and  assign 
for  the  space  of  ten  days,  then,  that  Reed  might  do  the  same,  at  the  expense 
of  Wheeler,  and  add  the  premium  which  be  might  be  compelled  to  pay, 
with  interest  thereon,  to  his  said  bond  and  mortgage,  and  to  collect  the 
same  therewith,  or  that  Wheeler  would  pay  the  same  to  him  in  such  other 
way  as  he  might  desire. 

From  the  17th  of  October  1836,  to  the  6th  of  December  1837,  Henry 
M.  Wheeler  and  Samuel  O.  Wheeler  continued  to  own  the  factory,  in  equal 
moieties,  and  transacted  business  under  the  firm  of  Henry  M.  Wheeler  & 
Company.  On  that  day,  Samuel  G.  Wheeler  sold  his  moiety  to  Jeremiah 
Carpenter.  On  the  18tb  of  April  1838,  Henry  M.  Wheeler  sold  and  con- 
veyed his  moiety  to  Carpenter,  who  thus  became  the  sole  owner  of  the 
entire  property.  The  last  conveyance  declared  the  property  subject  to  a 
'mortgage  on  the  premises  from  Henry  M.  Wheeler  and  wife,  dated 
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June  1835,  to  EpeuetuB  Reed,  on  which  there  was  then  due  16000, 


which  Carpenter  assumed  to  pay.  There  had  been  a  prior  policy  < 
premises  in  the  Washington  Insurance  office,  which,  upon  Carpenter's 
becoming  the  sole  owner,  the  company  agreed  to  continue  for  account  of 
Carpenii,')',  and  in  case  of  loss,  the  amouot  to  be  paid  to  him.  That  policy 
expired  on  the  27th  of  September  I8;i8,  the  day  on  which  the  policy,  upon 
which  the  present  suit  is  brought,  was  effected. 

It  is  proper  further  to  state,  that  other  policies  on  the  same  factory  had 
820 
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been  effected,  and  renewed  from  time  to  time,  from  December  12th,  1630, 


for  tbe  benefit  of  the  successive  owners  thereof,  by  another  insurance  com- 
pany in  Providence,  called  the  American  iDsurance  Company  ;  and  among 
these  was  a  polioy  efiFected  by  way  of  renewal,  on  the  14th  of  December 
1837,  is  the  name  of  Henry  M,  Wheeler  &  Company,  for  $8000,  for  the 
benefit  of  Henry  M.  Wheeler  and  Carpenter  (who  were  then  the  joint 
owners  thereof),  payable,  in  ease  of  loss,  to  Epenetus  Reed.  The  sale  by 
Henry  M.  Whe«ler  to  Carpenter,  on  the  18th  of  April  1838,  of  his  moiety, 
having  been  notified  to  the  AmericaD  Insurance  Company,  the  latter  agreed 
to  the  aasignmeot ;  and  the  policy  thenceforth  became  a  policy  for  Carpen- 
ter, payable,  in  case  of  Iobb,  to  Epenetns  Reed.  And  on  the  23d  of  May 
1888,  Carpenter  transferred  all  his  interest  in  the  policy  to  Epenetos  Reed. 
The  policy,  thus  effected  on  the  14th  of  December  1837,  was  (as  the  Wash- 
ington Insurance  Company  assert)  not  notified  to  them  at  the  time  of  effect- 
ing the  policy  made  on  the  27th  of  September  following,  and  declared  upon 
in  the  present  suit ;  nor  was  the  same  ever  mentioned  in,  or  indorsed  upon, 
the  same  policy  ;  and  upon  this  account,  the  company  insist,  that  the  pres- 
ent polioy  is,  pursuant  to  the  stipalationa  contained  therein,  ntterly  void. 

Subsequently,  viz.,  on  the  llth  of  December  1838,  the  American  Insur- 
ance Company  renewed  the  policy  of  14th  of  December  1837,  for  Carpenter, 
and  at  his  request,  for  one  year.  This  renewed  policy  was  never  notified  to 
the  Washington  Insurance  Company  nor  acknowledged  by  them  in  writing  ; 
nor  does  it  appear  ever  to  have  been  actually  assigned  to  Epenetus  Reed, 
down  to  the  period  of  the  loss  of  the  factory  by  fire.    On  this  account  also. 


the  Washington  Insurance  Company  insist,  that  their  *poIicy  of  the 


[•600 


previous  2Vtb  of  September  1838,  is,  according  to  the  stipulations  ' 
therein  contained,  ntterly  void. 

It  seems  to  have  been  admitted,  although  not  directly  proved,  that  a 
suit  was  brought  upon  the  policy  of  the  14th  of  December  1837,  at  the 
American  Insurance  office,  after  the  loss,  by  Carpenter,  as  trustee  of  or  for 
the  benefit  of  Reed,  for  the  amount  of  the  $6000  insured  thereby  ;  and  that 
at  the  November  term  1B3B,  of  the  circuit  court,  the  company  set  up  as  a 
defence,  that  there  was  a  material  misrepresentation  of  the  cost  and  value 
of  the  property  in  the  factory  insured,  made  to  them  at  the  time  of  the 
orifpnal  insurance ;  and  it  being  intimated  by  the  oourt,  that  if  such  was 
the  fact,  it  would  avoid  the  policy,  the  plaintiff  acquiesced  in  that  decision, 
and  discontinued  or  withdrew  tbe  action,  before  verdict. 

The  instructions  prayed  and  refused,  and  also  the  instructions  actually 
given  by  the  court,  are  fully  set  forth  in  the  record.  It  does  not  seem 
important  to  the  opinion  which  we  are  to  pronounce,  to  recite  them  at  large, 
in  totidem  verbis;  since  the  points  on  which  they  turn  admit  of  a  simple 
and  exact  exposition. 

The  first  instruction  asked  the  court,  in  effect,  to  say,  that  the  original 
policy  of  the  American  Insurance  Company,  made  in  December  1830,  and 
the  several  renewals  thereof,  although  made  in  the  name  of  the  Wheelers 
(the  mortgagors),  being  in  fact  for  the  use  and  benefit  of  Epenetus  Beed, 
the  mortgagee,  were,  for  all  substantial  purposes,  the  policy  of  Beed,  and 
could  never  innre  to  the  benefit  of  the  Wheelers,  or  of  Carpenter ;  and  that 
neither  the  Wheelers  nor  Carpenter  had  any  such  interest  therein  aa 
rendered  it  incumbent  on  them  to  give  any  notice  of  ite  existence  to  tha 
10  Pbt.— 21  821 


500  SUPREME  COURT  [Jui'7 

OupenUr  T.  ProTidoDce  Wubington  InsmauM  Gb. 
Washington  Insuranoe  Company ;  and  that  it  was,  to  all  intents  and  par- 
poses,  as  if  Reed  had  effected  the  said  policy  in  bis  own  name,  upon  his 
specific  Interest  as  mortgagee.  This  instruction  the  coart  refused  to  give  ; 
and  on  the  contrary,  instrncted  the  jury,  that  as  by  the  memorandum  made 
on  that  policy,  on  the  14th  of  December  1B37,  the  policy  was,  by  the  ooa- 
nent  of  all  the  parties  interested  therein,  and  of  Carpenter,  to  be  for  the 
benefit  of  Carpenter,  he,  Carpenter,  became  interested  therein,  legally  or 
eqnitably  ;  and  that  notwithstanding  the  assignment  thereof  by  the  Whee- 
lers to  Carpenter,  and  of  Carpenter  to  Reed,  the  policy,  and  the  renewals 
•aoil  thereof,  ought  to  have  been  notified  to  the  •Washington  Insnranoe 
-'  Company,  at  the  time  when  the  policy  deolared  on  was  nnderwritten, 
if  the  policy  was  then  a  sabsisting  policy,  and  was  so  treated  by  Carpenter 
and  the  American  Insurance  Company,  and  Carpenter  had  a  legal  or  eqoit- 
ablo  interest  therein,  and  was  entitled  to  the  benefit  thereof. 

The  qneation,  then,  is  here  broadly  presented,  whether  the  policy  of  the 
American  Insaranoo  Company  is,  under  all  the  circnmstanoes,  to  be  treated 
as  a  policy  exclusively  for  Reed,  the  mortgagee,  or  whether  it  is  to  be 
treated  as  a  policy  on  the  property  of,  and  for  the  benefit  of,  the  mortgagors. 
No  donbt  oan  exist,  that  the  mortgagor  and  the  mortg;^ee  may  each  separ- 
ately insure  his  own  distinct  interest  in  the  property.  But  there  is  this  impor- 
tant distinction  between  the  cases,  that  where  the  mortgagee  insures  solely  on 
his  own  account,  it  is  but  an  insurance  of  his  debt ;  and  if  his  debt  is  after- 
wards paid  or  extinguished,  the  policy  oeases,  from  that  time,  to  have  any 
operation  ;  and  even  if  the  premises  insured  are  subsequently  destroyed  by 
fire,  he  has  no  right  to  recover  for  the  loss,  for  he  sustains  no  damage 
thereby ;  neither  oan  the  mortgagor  take  advantage  of  the  policy,  for  he 
has  no  interest  whatsoever  therein.  On  the  other  hand,  if  the  premises  are 
destroyed  by  fire,  before  any  payment  or  extingaiahment  of  the  mortgage, 
the  nnderwriters  are  bound  to  pay  the  amonnt  of  the  debt  to  the  mortgagee, 
if  it  does  not  exceed  the  insnranoe.  But,  then,  npon  such  payment,  the 
nnderwriters  are  enti.led  to  an  assignment  of  the  debt  from  the  mortgagee, 
and  may  recover  the  same  amount  from  the  mortgagor,  either  at  law  or  in 
equity,  according  to  circumstances  ;  for  the  payment  of  the  insurance  by 
the  nnderwriters  does  not,  in  sach  a  case,  discbarge  the  mortgagor  from  the 
debt,  bat  only  changes  the  creditor.  Far  different  is  the  case  where  an 
insurance  Is  made  by  the  mortgagor  on  the  premises,  on  his  own  acconnt ; 
for,  notwithstanding  any  mortgage  or  other  incnmbranoe  npon  the  premises, 
he  will  be  entitled  to  recover  the  full  amount  of  his  loss,  not  exceeding  the 
insurance ;  since  the  whole  loss  is  bis  own,  and  he  remains  personally  liable 
to  the  mortgagee  or  other  incumbrancer,  for  the  full  amonnt  of  the  debt  or 
incumbrance . 

These  principles  we  take  to  be  nn questionable,  and  the  neoessary  result 
of  the  doctrines  of  law  applicable  to  insurances  by  the  mortgagor  and  the 
*502l  ''^(^'^S'^B^-  ^')  t^^en,  a  mortgagor  procures  *a  policy  on  the  prop- 
erty against  fire,  and  ho  afterwards  assigns  the  policy  to  the  mort- 
gagee, with  the  consent  of  the  underwriters  (if  that  is  required  by  the  con- 
traol  to  give  it  validity),  as  collateral  security,  that  assignment  operates 
solely  as  an  equitable  transfer  of  the  policy,  so  as  to  enable  the  mortgagee 
to  recover  the  amount  dne,  in  case  of  loss  ;  but  it  does  not  displace  the 
Wterest  of  the  mortgagor  in  the  premises  insured.  On  the  contrary,  the 
812 
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inannmce  is  still  his  iDsuranoe,  and  on  his  property,  and  for  his  aooount. 
And  80  essential  ia  tbie,  that  if  the  mortgagor  should  transfer  the  property 
to  a  third  pereon,  without  the  consent  of  the  underwriters,  so  as  to  divest 
all  his  interest  therein,  aod  then  a  loss  should  occur,  no  recovery  can  be  had 
therefor  against  the  underwriters,  because  the  assured  has  ceased  to  have 
any  interest  therein,  and  the  purchaser  has  no  right  or  interSBt  in  the  policy. 
Annother  essential  difference  between  the  case  of  a  mortgagor  and  that  of 
a  mortgagee  (which  lias  been  already  hinted  at)  is,  that  the  latter  can  insure 
for  himself,  at  most,  only  to  the  extent  of  his  debt,  whereas  the  mortgagor 
can  insure  to  the  full  value  of  the  property,  notwithstanding  any  incum- 
branoea  thereon,  for  the  reasons  already  stated. 

Some  of  these  principles  are  completely  illustrated  by  the  terms  of  this 
very  polioy  of  the  American  Insurance  Company  ;  and  the  like  claoses  are 
to  be  fonnd  in  the  policies  of  the  Washington  Insurance  Company,  now 
under  oonBideratton.  Thus,  althongh  it  is  expressly  provided,  "  thai  the 
assured  may  assign  this  policy  to  Bpenetus  Beed  ;"  yet  it  is,  at  the  same 
time,  provided,  that  "  the  interest  of  the  assarcd  in  this  policy  ia  not  assign- 
able, anless  by  the  consent  of  this  corporation,  manifested  in  writing  ;  and 
in  case  of  any  transfer  or  termination  of  the  interest  of  the  assured,  either 
by  sale  or  otherwise,  without  snob  consent,  this  policy  shall  from  thenceforth 
be  void  and  of  no  effect."  Now,  the  interest  here  last  spoken  of,  manifestly, 
is  the  interest  of  the  owner  in  the  premises  insured,  and  not  merely  his 
interest  in  the  polioy. 

Bnt  ludependeDtly  of  any  special  clauses  of  this  sort,  it  is  clear,  both 
apoQ  principle  and  authority,  that  an  assignment  of  a  polioy  by  the  assured 
only  covers  such  interest  in  the  premises  as  he  may  have  at  the  time  of  the 
insurance,  and  at  the  time  of  the  loss.  It  is  the  property  of  the  assured, 
and  bis  alone,  that  is  designed  to  be  covered  ;  and  when  he  parts  with  hia 
title  to  the  '"property,  he  can  sustain  no  future  loss  or  damage  by  fire, 


but  the  loss,  if  any,  must  be  that  of  his  grantee.     The  rights  of  the 
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3  cannot  be  more  extensive  under  the  policy  than  the  rights  of  the 
assignor  ;  and  as  to  the  grantee  of  the  property,  he  can  take  nothing  by 
the  grant  in  the  policy,  since  it  ia  not,  in  any  just  or  legal  sense,  attached 
to  the  property,  or  an  incident  thereto.  This  doctrine  was  laid  down  in  very 
expressive  terms  by  Lord  Chancellor  Einq,  so  long  ago  as  in  the  case  of 
Zt/neAf.  J>ahell,  4  Bro.  P.  C.  4!i'i  (Tomlin's  edit.);  2  Marsh.  Ins.  b.  4,cb.4, 
p.  803,  which  was  an  insurance  against  fire.  "  These  policies,"  said  he, "  are 
not  insurances  of  the  specific  things  mentioned  to  be  insured,  nor  do  such 
insurances  attach  on  the  realty,  or  in  any  manner  go  with  the  same,  as  incident 
thereto,  by  any  conveyance  or  assignment,  but  they  are  only  special  agree- 
ments with  the  persons  insuring,  against  such  loss  or  damage  as  they  may 
sustain.  The  party  insured  must  have  a  property  at  the  time  of  the  loss,  or 
he  can  sustain  no  loss,  and  consequently,  can  be  entitled  to  no  satisfaction.** 
"  These  policies  are  not  in  their  nature  assignable,  nor  is  the  interest  in  them 
ever  intended  to  be  transferrible  from  one  to  another,  without  the  express 
consent  of  the  office."  Now,  this  case  is  the  stronger,  because  it  was  a 
ease  where  not  only  the  policy  hut  the  premises  had  been  assigned  to  the 
very  parties  who  sought  the  benefit  of  the  insurance.  The  same  doctrine 
was  asserted  by  Lord  Hasdwicee,  in  the  case  of  7^  Sadlertf  Company  t. 
Badoock,  i  Atk.  £64,  where  there  had  been  an  auignment  of  the  polioy^ 
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after  the  ioeured  ceased  to  have  any  iDtercst  in  the  premises.  Upon  that 
OLtcasion,  Lord  Habdwickk  said, "  I  am  of  opinion  (thai)  tlio  insured  should 
have  an  iDterest  or  property  at  the  time  of  the  iusuring  and  at  the  time  the 
fire  happens."  "  The  society  are  to  make  satiafactign  in  case  of  any  loss  by 
fire.  To  whom,  or  for  what  loss,  are  they  to  make  satisfaction  f  Why  1  to 
the  person  insured,  and  for  the  loss  he  may  have  sustained  ;  for  it  cannot 
properly  be  called  insuring  the  thing,  for  there  is  no  possibility  of  doing  it, 
and  therefore,  most  mean  iusuring  the  person  from  damage  ;"  and  he  cited 
vith  approbation  the  very  language  of  Lord  Einq,  already  stated,  in  Lynch 
V.  Dalzill.  The  authority  of  these  cases  was  fully  recognised  and  acted 
upon  by  this  court  in  the  uase  of  the  Columbian  Insurance  Company  of 
,.„..  Alexandria  w.  lAnerence,  10  Pet.  607,  612,  where  the  •court  aaid, 
■'  *'  We  know  of  no  principle  of  law  or  of  equity,  by  which  a  mortgagee 
has  a  right  to  claim  the  benefit  of  a  policy  underwritten  for  the  mortgagor, 
on  the  mortgaged  premises,  in  case  of  a  loss  by  fire.  It  is  not  attached  or 
an  incident  to  his  mortgage.  It  is  strictly  a  personal  contract,  for  the  benefit 
<4  the  mortgagor,  to  which  the  mortgagee  has  no  more  title  than  any  other 
creditor." 

For  these  reasons,  it  is  apparent,  that  Bpenetus  Beed,  as  mortgagee,  and 
merely  in  that  character,  can  have  no  interest  in  or  right  to  the  policy  in  the 
American  office,  now  under  consideration.  The  insurance  is  not  made  by 
him,  or  in  his  name,  or  upon  his  accouut.  The  policy  was  originally  made 
in  December  1836,  for  Henry  M.  Wheeler  &  Company,  who  were  then  the 
owners  of  the  factory  ;  and  by  itu  very  terms,  it  is  an  insurance  for  them 
against  loss  or  damage  by  fire.  When  the  policy  was  renewed  in  December 
1837,  it  was  so  renewed  for  the  benefit  of  Henry  M.  Wheeler  and  Jeremiah 
Carpenter,  who  had  then  become  the  joint  owners  thereof.  When,  subse- 
quently, in  April  1838,  Carpenter  became  the  sole  owner  of  the  premises, 
the  company  agreed  to  the  transfer  and  assignment  of  the  entirety  to  Car- 
penter, so  that  henceforth  it  became  a  policy  upon  his  sole  property,  for  his 
account  and  benefit,  in  the  same  manner  and  with  the  same  legal  effect,  as  if 
the  policy  had  been  renewed  in  his  own  name. 

But  it  is  said,  that  there  is  a  clause  in  the  original  policy,  and  it  is 
equally  applicable  to  the  renewals,  "  that  the  assured  may  assign  this  policy 
to  Epeuetus  Reed."  And  the  argument  is,  that  this  liberty  to  assign,  when 
the  assignment  to  Reed  was  actually  executed,  transferred  the  whole  inter- 
est in  the  property  insured,  as  well  as  in  the  policy,  to  Beed,  and  made  the 
policy,  to  all  intents  and  purposes,  a  policy  for  the  sole  benefit  of  Reed,  as 
mortgagee,  as  much  aa  if  the  insurance  had  been  made  in  his  own  name. 
To  this  suggestion,  several  answers  may  be  made,  each  of  which  is  equally 
fatal  to  the  construction  contended  for.  In  the  first  place,  although  an 
assignment  to  Reed  was  authorized  by  the  policy,  it  was  never  disclosed  to 
the  American  Insurance  Company,  for  what  purposes  or  objects  the  assign- 
ment was  to  be  made,  whether  to  Reed  as  trustee  or  agent  of  the  assnred, 
*KnRl  ^'^  '°'  *f ugilive  and  temporary  purposes,  or  as  a  security  for  debts,  or 
'  whether  it  was  designed  to  be  absolute  and  nnconditionaL  Keither 
was  it  disclosed  to  the  company,  that  Reed  was,  in  point  of  fact,  a  mortga- 
gee ;  nor  were  the  company  requested  to  insure  bis  interest,  as  mortgagee, 
or  to  make  tbe  insurance  exclusively  upon  his  interest  and  for  his  account. 
Now,  as  has  been  already  seen,  an  insurance  for  a  mortgagor,  and  one  for 
334 
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a  mortgagee,  involve  very  differeot  consideratioDs,  reaponeibilitiea,  right* 
and  doties  ;  and  the  company  might  well  be  willing  to  make  an  insnraQce 
upon  the  property  on  account  of  the  mortgagorB,  when  they  might  be 
unwilling  to  make  any  on  acoonnt  of  the  mortgagee.  And  it  is  clear,  apon 
principle,  that  no  policy  can  or  ought  to  be  deemed  a  policy  exclasively 
upon  the  interest  of  the  mortgi^ee,  unless  the  company  have  notice  tbat  it 
is  so  designed,  and  they  assent  to  it.  A  mortgage- interest  is,  without  doubt, 
an  insurable  interest ;  but  then  it  ia  a  special  interest,  and  should  be  made 
known  to  the  underwriters.  Mr.  Marshall,  in  bis  Treatise  on  Insurance 
against  Fire,  says,  "It  is  not  necessary,  however,  in  all  cases,  in  order  to 
constitute  an  insurance  interest,  that  the  insured  sfaall,  in  every  instance, 
have  the  absolute  and  unqualified  property  of  the  efiFects  insured.  A 
trustee,  a  mortgagee,  a  reversioner,  a  factor,  an  agent,  with  the  custody  of 
goods  to  bo  sold  upon  commission,  may  insure  ;  but  with  this  caution,  that 
the  nature  of  the  property  be  distinctly  apecified.  2  Marsb,  Ins.  b.  4,  cb.  2, 
p.  789.  This  language  was  quoted  with  approbation  by  this  court,  in  the 
case  of  tbe  Columbian  Insurance  Company  v.  LawreHce,  2  Pet.  25,  49,  and 
the  reason  for  it  is  there  given  by  tbe  court.  "  Generally  speaking,"  said 
the  coort,  "insurances  against  fire  are  made,  in  the  confidence  that  the 
assared  will  use  all  tbe  precautions  to  avoid  the  oatamity  insured  against, 
whioh  would  be  snggested  by  his  interest.  The  extent  of  his  interest  must 
always  influence  the  underwriter  in  taking  or  rejecting  the  risk,  and  in 
estimating  the  premium.  So  far  as  it  may  influence  him  in  these  respects, 
it  ought  to  be  communicated  to  him.  Underwriters  do  not  rely  so  much 
npon  the  principles,  as  on  tbe  interest  of  the  assured  ;  and  it  would  seem, 
therefore,  to  be  always  material,  that  they  should  know  how  far  this  interest 
is  engaged  in  guarding  the  property  from  loss."  Now,  since  there  is  no 
pretence  to  say,  that  the  interest  of  Reed,  aa  mortgagee,  was  disclosed 
*to  tbe  company,  or  that  the  company  agreed  to  insure  his  interest  . 


as  mortgagee,  and  that  only;  it  would  seem  to  follow,  that  the  policy 
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cannot  be  construed  to  operate  in  the  manner  propounded  by  the  iostrnotion 
prayed  by  the  plaintiff. 

In  the  next  place,  the  policy  itself,  upon  its  very  terms,  admits  of  no 
such  interpretation  ;  and  indeed,  requires  a  different  interpretation,  to  give 
due  effect  to  those  terms.  The  policy,  as  has  been  already  stated,  ia  in  the 
name  of  the  owners,  and  for  their  account,  and  on  their  property.  If  it  was 
designed  solely  for  Keed,  why  was  he  not  named,  and  he  alone  named  as  the 
assured  f  How  can  any  court  be  at  liberty,  without  other  explanatory 
words,  to  construe  a  policy  made  by  A.  in  his  own  name,  on  his  property, 
to  be,  not  a  policy  on  his  own  interest,  but  on  the  interest  of  B.  who  is  a 
stranger  to  the  policy?  The  language  of  Lord  EiHOand  Lord  Habdwickx, 
and  of  this  court,  in  the  cases  already  cited,  show  conclusively,  that  policies 
of  this  sort  arc  not  deemed  in  their  nature  incidents  to  the  property  insured, 
but  that  they  are  mere  special  agreements  with  the  persons  insuring,  against 
such  loss  or  damage  as  they  may  sustain,  and  not  the  loss  or  damage  that 
any  other  person  having  an  interest,  as  grantee,  or  mortgagee,  or  creditor, 
or  otherwise,  may  sustain,  by  icaaon  of  asubaeqaent  destruction  thereof  by 
fire.  It  would  seem,  then,  repugnant  to  the  terms  of  this  policy,  to  construe 
it  to  be,  not  what  it  purports  to  be,  an  insurance  for  the  owner  of  the  pro- 
perty, bat  an  insnnmae  for  an  undisclosed  creditor  or  mortgagee.     It  would 
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materially  change  the  language,  the  objects  and  the  obligation  of  the  parties 
thereto. 

In  the  next  place,  it  woald,  in  onr  jadgment,  be  inoonsistcnt  vith  the 
manifest  intention,  as  well  of  the  aasnred,  an  of  Reed,  to  give  it  sach  an 
interpretation.  The  agreement  between  Samuel  Q,  Wheeler  and  Reed,  of 
the  I7th  of  October  183$,  demonstrates,  in  the  clearest  manner,  that  the 
policy  W88  to  be  effected  by  the  Wheelers,  aa  owners,  and  to  be  aasigned, 
after  it  was  effected  by  tfaem,  to  Reed,  aa  collateral  security  for  bis  bond  and 
mortgage  ;  and  it  was  only  upon  their  neglect  to  procure  such  insurance 
and  assign  the  policy,  that  Reed  was  to  be  at  liberty  to  do  the  same  at  their 
expense.  The  language  of  the  instrument  is,  "I  do  hereby  agree  with 
Kpenetns  Reed,  Sbo.,  that  I  will  effect  a  policy  of  insurance  npon  the  said 
^  property,  in  the  name  of  myself,  or  of  myself  *and  Henry  M,  Wheeler, 

■I  for  the  sam  of  at  least  ten  thousand  dollars,  and  assign  the  same  to 
him  as  collateral  security  to  said  bond  and  mortgage ;  and  that  I  will 
annually  renew  the  said  policy,  or  effect  a  new  one,  and  keep  each  assigned 
to  him  as  security,  Aa.,  and  the  policy  held  by  him  ax  collateral  security  ; 
and  if  I  neglect  so  to  insure  and  assign  for  the  space  of  ten  days,  then,  that 
said  Reed  may  do  the  same  at  my  expense,"  Sco.  N'ow,  language  more 
direot  than  this  can  scarcely  be  imagined,  to  express  the  intention  of  the 
parties,  that  the  insurance  was  to  be  made  in  the  name  of  the  owners,  upon 
their  interest  in  the  property,  and  for  their  account,  and  the  policy  to  be 
assigned  as  collateral  security  to  Reed.  Not  one  word  is  said,  that  the 
insurance  was  to  be  solely  and  exclusively  for  Reed,  as  mortgagee  ;  for  in 
such  a  case,  he  would  hold  the  policy  as  a  principal,  and  not  as  a  collateral 
security.  It  is  obvious,  from  the  language,  also,  that  Reed  was  not  to  be 
the  absolute  owner  of  the  policy,  as  he  would  be,  if  made  for  him  exclusively 
as  morgagee,  but  he  was  to  hold  it  as  collateral  security.  If,  then,  the  debt 
of  Reed  should  be  paid  or  extinguished,  in  the  whole  or  in  part,  would  not 
the  right  of  the  owners  correapondently  attach  to  the  policy  ?  If  the  whole 
debt  was  paid,  would  they  not  be  entitled  to  a  re-assignment  thereof  7  Tet, 
unless,  in  such  a  case,  the  policy  attached  to  the  property  for  their  own 
account  and  benefit,  the  re-assignment  would  be  a  mere  nullity.  To  us,  it 
seems  beyond  all  reasonable  doubt,  that  the  policy,  under  this  agreement, 
was  designed  by  the  parties  to  be  on  account  of  the  owners  and  for  their 
benefit,  and  that  it  was  to  be  only  collateral  security  to  Reed,  to  the  extent 
of  any  interest  he  might  have  therein,  in  .case  of  loss  by  fire.  In  this  view, 
it  operated  as  a  security  to  the  owners,  against  the  entire  loss  ;  in  any  other 
view,  they  would  only  change  their  creditors,  npon  any  loss,  from  Reed  to 
the  underwriters. 

Besides,  in  point  of  fact,  the  policy  must  have  its  effect  and  operation, 
from  the  time  of  its  execution,  and  not  otherwise.  The  language  of  the 
policy  is,  "  that  the  assured  may  assign  this  policy  to  Epenetus  Reed  ;"  not 
that  this  policy  shall  now  be  for  Epenetus  Reed,  or  on  his  interest.  The 
owners,  then,  had  an  option,  whether  to  assign  or  not.  If  they  never  had 
aasigned  the  policy  to  Reed  at  all,  and  a  loss  had  occurred,  wonM  not  the 
loss  have  been  payable  to  the  owners?  In  point  of  fact,  the  policy,  although 

*made  on  the  12th  of  December  ISiid,  was  not  assigneid  to  Reed 

■>  until  the  2l8t  of  January   1837.     In  whom  did  the  interest,  then, 

originally,  and  in  the  intermediate  time,  vest,  under  the  polioy  t    Clearij, 
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Id  the  owners  ;  for  they,  and  they  only,  h&d  any  tntercBt  in  the  property 
or  the  policy,  until  the  assigomeiit  was  rnkde.  The  anthorities  all  hold,  that 
the  party  inanred  must  have  an  interest,  at  the  time  of  the  making  of  tba 
policy,  aa  well  aa  at  the  time  of  the  loss  ;  and  if  Reed  had  uo  interest,  upoo 
whioh  the  polioy  wonld  attach,  by  its  terms,  when  the  insnranue  was  made, 
but  aoqnired  it  afterwards,  and  the  policy  had  been  made  npon  his  sol* 
aooonnt,  it  woald  have  been  a  mere  nullity.  The  Bubseqaent  ronewalfi  were 
to  the  Bame  effect,  and  for  the  same  purposes  and  parties,  as  the  original 
polioy.  Carpenter,  after  he  became  solo  owner,  did  not  assign  the  policy  to 
Reed  until  the  SSd  of  Hay  1838,  more  than  five  months  after  the  renewal^ 
aad  more  than  one  month  after  the  conveyanoe  of  the  whole  property  to 
himself.  Now,  the  question  may  be  here  agaiu  asked,  whether  if  the  loBS 
bad  ooonrred  before  these  assignments,  a  recovery  npon  the  policy  migbt 
not  have  been  had  by  Carpenter,  in  his  own  name,  and  for  his  own  account  ? 
We  think,  that  the  question  must  be  answered  in  the  affirmative  ;  and  if  so, 
then  it  demonstrates^  that  the  policy  made  in  the  name  of  the  owners,  was 
for  their  account  and  benefit ;  and  payment  only  was,  in  case  of  loss,  to  be 
made  to  Reed.  For  these  reasons,  we  are  of  opinion,  that  the  first  instruc- 
tion asked  of  the  court  was  rightly  refused  ;  and  that  the  instruotioQ  given 
waa  entirely  correct. 

The  second  instruction  asked,  prooeeds  npon  the  groand,  that  although 
the  policy  of  the  American  Insurance  Company,  of  the  eth  of  December 
1S86,  was  good  npon  its  face,  yet  if,  in  point  of  fact,  it  was  procored  by  a 
material  misrepresontaticHi  by  the  owners  of  the  cost  and  value  of  the  pre- 
mises insured,  it  was  to  be  deemed  utterly  null  and  void,  and  therefore,  aa 
a  DuU  and  void  polioy,  notice  thereof  need  not  have  been  given  to  the 
Washington  Insuranoe  Company,  at  the  time  of  anderwriting  the  policy 
declared  on.  The  court  refused  to  give  the  instmction  ;  and  on  the  con- 
trary, instructed  the  jury,  that  if  the  policy  of  the  American  Insurance 
Company  was,  at  the  time  when  that  at  the  Washington  Insurance  office 
waa  made,  treated  by  all  the  parties  thereto  as  a  subsisting  *and  valid  r«.„a 
policy,  and  had  never,  in  fact,  been  avoided,  bat  was  still  held  by  the  '- 
assured  aa  valid  ;  then,  that  notice  thereof  ought  to  have  been  given  to  the 
Washington  Insurance  Company,  and  if  it  was  not,  the  policy  declared  on 
waa  void. 

We  are  of  opinion,  that  the  instruction,  as  asked,  was  properly  refused  ; 
and  that  given  was  correct.  It  is  not  true,  that  because  a  polioy  is  pro- 
onred  by  misrepreeentation  of  material  facts,  it  is  therefore  to  be  treated, 
in  tbe  senaa  of  the  law,  as  utterly  void  ab  initio.  It  is  merely  voidable,  and 
may  be  avoided  by  the  underwriters,  upon  due  proof  of  the  facts  ;  but  until 
80  avoided,  it  must  be  treated,  for  all  practical  purposes,  as  a  sabsisting 
polioy.  In  thia  very  caae,  tbe  policy  has  never,  to  this  very  day,  been 
avoided  o?  tarrendered  to  the  company.  It  is  still  held  by  the  assured  ; 
and  he  may,  if  he  pleases,  bring  an  action  thereon  to-morrow  ;  and  unless 
tbe  underwriters  shoold,  at  the  trial,  prove  the  misrepresentation,  he  will  be 
entitled  to  reoover.  But  the  question  is  not,  how  the  polioy  may  now 
be  treated  by  the  parties,  but  how  was  it  treated  by  them,  at  the  time  when 
the  polioy  declared  oa  was  made.  It  was  then  a  sabsisting  polioy,  treated 
by  all  parties  as  valid,  and  supposed  by  the  underwriteFS  to  be  so.  The 
akisrepreaentatioii  does  not  then  seem  to  have  been  known  to  the  American 
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Xnsaranoe  Company.  It  was  an  extrinsic  faot ;  and  if  known  to  the 
Amerioan  Inanranoe  Company,  it  certainly  was  not  known  to  the  WashiagtOD 
Inanranoe  Company.  How  were  the  latter  to  arrive  at  any  knowledge  of 
the  faot  of  misrepreBeDlatioD  ;  and  how  were  they  to  avail  themBelves  of  the 
fact,  if  the  Amerioan  Insurance  Company  sboald  not  ohoose  to  insist  npon 
it  ?  Nor  is  it  immaterial,  in  the  present  oaae,  as  was  suggested  at  the  bar, 
that  the  present  plaintiff  now  seeks  to  avail  himself  of  his  own  misrepre- 
sentation, or  that  of  those  under  whom  he  claims,  to  protect  himself  against 
his  own  lachea  in  not  giving  notice  of  the  policy  to  the  underwriters.  And 
it  may  well  be  donbted,  whether  a  party  to  a  policy  can  be  allowed  to  set  np 
his  own  misrepresentations,  to  avoid  the  obligations  deduoible  from  his  own 
contract.  Be  this  as  it  may,  it  is,  in  our  judgment,  free  from  all  reasonable 
doubt,  that  notice  of  a  voidable  policy  must  be  given  to  the  underwriters  ; 
for  snch  a  case  falls  within  the  words  and  the  meaning  of  the  stipnlations 
in  the  policy.  It  is  a  prior  policy,  and  it  has  a  legal  existence  nntil  avoided. 
•kiaI  *Indeed,  we  are  not  prepared  to  say,  that  the  court  might  not 
■•  have  gone  further,  and  have  held,  that  a  policy,  existing  and  in  the 
hands  of  the  assured,  and  not  utterly  void  npon  its  very  face,  without  any 
reference  whatever  to  any  extriosio  facts,  should  have  been  notified  to  the 
nnderwriters  ;  even  although,  by  proofs,  afforded  by  such  extrinsic  facts,  it 
might  be  held,  in  its  very  origin  and  concoction,  a  nullity.  And  this  leads 
ua  to  say  a  few  words  upon  the  nature  and  importanoe  and  sound  policy  of 
the  clauses  in  fire  policies,  respecting  notice  of  prior  and  subsequent  policies. 
They  are  designed  to  enable  the  nnderwriters,  who  are  almost  necessarily 
ignorant  of  many  facts  which  might  materially  affect  their  rights  and 
interests,  to  judge  whether  they  ought  to  insure  at  all,  or  for  what  premium  ; 
and  to  ascertain,  whether  there  still  remains  any  such  substantial  interest  of 
the  assured  iu  the  premises  insured,  as  will  guaranty  on  his  part,  vigilance, 
care  and  strenuous  exertions  to  preserve  the  property.  To  quote  the  lan- 
guage of  tbia  coart,  in  i^a  passage  already  cited,  the  underwriters  do  not 
rely  so  mnoh  upon  the  principles  as  upon  the  interest  of  the  assured. 
Besides,  in  these  policies,  there  is  an  express  provision,  that  in  cases  of  any 
prior  or  aubsequent  insurances,  the  underwriters  are  to  be  liable  only  for  a 
ratable  proportion  of  the  loss  or  damage  as  the  amonqt  insured  by  them 
beara  to  the  whole  amount  insured  thereon.  So  that  it  constitutes  a  very 
important  ingredient  in  ascertaining  the  amount  which  they  are  liable  to 
contribute  towards  any  loss  ;  and  whether  there  be  any  other  insurance  or 
Dot  upon  the  property,  is  a  fact  perfectly  known  to  the  assured,  and  not 
easily  or  ordinarily  within  the  means  of  knowledge  of  the  underwriters. 
The  public,  too,  have  an  interest  in  maintaining  the  validity  of  these  clauses, 
and  giving  them  full  effect  and  operation.  They  have  a  tendency  to  keep 
premiums  down  to  the  lowest  rates,  and  to  uphold  institutions  of  this  sort, 
so  essential,  in  the  present  state  of  our  country,  for  the  protection  of  the 
vast  intercsta  embarked  in  manufactures,  and  on  consignments  of  goods  in 
warehouses.  If  these  clauseu  are  to  be  construed  with  a  close  and  aoratiniz- 
iog  jealousy,  when  they  may  be  complied  with  in  all  caaea,  by  ordinary 
good  faith  and  ordinary  diligence  on  the  part  of  the  assured,  the  effect  wilt 
be  to  discourage  the  establishment  of  fire  insurance  companies,  or  to 
.  reatrict  their  operations  to  cases  where  the  parties  and  the  premisea 
'  are  *within  the  personal  observation  and  knowledge  of  the  under- 
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(rritera.    9aoh  a  oourse  would  necessarily  have  a  tendenoy  to  enhaooe  pre- 
minma ;  and  to  make  it  difficult  to  obtain  insaranceB,  where  the  parties  live, 
or  the  property  is  sitaate,  at  a  distance  from  the  place  where  the  insnranoe 
is  songht. 

Bat,  be  these  considerations  as  they  may,  we  see  no  reason,  why,  as  these 
claases  are  a  known  part  of  the  stipnlations  of  the  policy,  they  ought  not  to 
receive  a  fair  and  reasonable  interpretalion,  accordiog  to  their  terms  and 
obvtons  import.  The  insared  has  no  right  to  complain,  for  he  assents  to 
comply  with  all  the  stipnlations  on  his  side,  in  order  to  entitle  hiniBelf  to  the 
benefit  of  the  contract,  which,  upon  reason  or  principle,  he  has  no  right  to 
ask  the  conrt  to  dispeDse  with  the  performance  of  his  own  part  of  the  agree- 
ment, and  yet  to  bind  the  other  party  to  obligations,  which,  but  for  those 
stipulations,  wonld  not  have  been  entered  into.  We  are  then  of  opinion, 
that  there  is  no  error  in  the  second  instruction.  On  the  contrary,  there  is 
strong  ground  to  contend,  that  the  stipulations  in  the  policy  as  to  notice  of 
any  prior  and  subsequent  policies,  were  designed  to  apply  to  all  cases 
of  policies  then  existing  in  point  of  fact,  without  any  inquiry  into  their 
original  validity  and  effect,  or  whether  they  might  be  void  or  voidable. 

We  have  not  thought  it  necessary  upon  this  occasion  to  go  into  an  exam- 
ination of  the  cases  cited  from  the  Kew  York  and  Massachusetts  reports, 
either  npon  this  last  point,  or  upon  the  former  point.  The  decisions  in 
those  cases  are  certainly  open  to  some  of  the  grave  doubts  and  difliculties 
suggested  at  the  bar,  as  to  their  true  bearing  and  results.  The  circum- 
stances, however,  attending  them,  are  distinguishable  from  those  of  the  case 
now  before  us,  and  they  certainly  cannot  be  admitted  to  govern  it.  The 
questions  under  onr  consideration,  are  queslions  of  general  commercial  law, 
and  depend  npon  the  construction  of  a  contract  of  insurance,  which  is  by 
no  means  local  in  its  character,  or  regulated  by  any  local  policy  or  customs. 
Whatever  respect,  therefore,  the  decisions  of  state  tribunals  may  have  on 
such  a  subject,  and  they  certainly  are  entitled  to  great  respect,  they  cannot 
conolnde  the  jndgment  of  this  court.  On  the  contrary,  we  are  bound  to 
interpret  this  instrument  according  to  our  own  opinion  of  its  true  intent 
and  objects,  aided  by  all  the  lights  which  can  be  obtained  from  all  external 
•sources  whatsoever  ;  and  if  the  result  to  which  we  have  arrived  r*,,„ 
differs  from  that  of  these  learned  state  courts,  we  may  regret  it,  but  L 
it  cannot  be  permitted  to  alter  our  judgment. 

The  third  instruction  prayed  the  conrt  to  instruct  the  jury,  that  if  the 
Washington  Insurance  Company  had  notice,  in  fact,  of  the  existence  of  the 
policy  in  the  American  office,  that  "  was,  in  law,  a  compliance  with  the  terms 
of  tbe  policy."  The  court  refused  to  give  I  he  instruution  as  prayed;  but 
instructed  the  jury,  that  at  law,  whatever  might  be  the  oase  in  equity,  mere 
parol  notice  of  such  insurance  was  not,  of  itself,  sufficient  to  comply  with 
the  requirements  of  the  policy  declared  on  ;  but  that  it  was  necessary,  in 
case  of  any  snch  prior  policy,  that  the  same  should  not  only  be  notified  to 
tbe  company,  but  shonld  be  mentioned  in  or  indorsed  upon  the  policy;  other- 
wise, the  insnranoe  was  to  be  void  and  of  no  effect.  We  think  this  instruc- 
tion was  perfectly  correct.  It  merely  expresses  the  very  language  and 
sense  of  the  stipulation  of  tbe  policy  ;  and  it  can  never  be  properly  said, 
that  the  stipulation  in  the  policy  is  complied  with,  when  there  has  been  no 
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■noli  mention  or  indorsement  as  it  positively  reqaires,  and  without  vhioh  it 
declares  the  policy  shall  heuoeforth  be  void  and  of  no  effect. 

The  fourth  and  last  instruction  given  by  the  court,  stands  upon  the  same 
considerations  as  those  already  mentioned  ;  aud  it  would  be  a  useless  task 
to  repeat  them.  If  the  other  instructions  given  by  the  court  were  correct, 
it  is  admitted,  that  this  cannot  be  deemed  erroneous.  Upon  the  whole,  oor 
opinioD  is,  that  the  judgment  of  the  circuit  conrt  ought  to  be  affirmed,  with 

Jndgmeot  affirmed.* 

*518]    *El&ukb  Oaktbb,  PlaintifF  in  error,  v.  Joseph  A.  Htvb  and 
othere,  Defendants  in  error. 


Action  far  dunagea  for  ■  riolatioii  of  ■  patent  for  an  ImprOTacMnt  on  the  oott(».giii.  The 
charge  of  the  drcnit  conrt  of  HasaachnaettB,  upon  the  faoti  in  (he  case,  naa  in  favor  of  the 
defendants ;  and  the  Judgment  in  fayor  of  the  defeudantt  on  the  rerdiot  of  the  Jury  waa  held 
to  be  correct 

Sbbob  to  the  Circuit  Court  of  Mnssaohosetts.  The  plaintiff  in  error 
instituted  a  suit  for  the  recovery  of  damages  for  the  iofnogement  of  hia 
patent  for  an  improvement  in  the  use  of  cotton-gins.  The  circuit  cotut,  on 
the  verdict  of  the  jury,  gave  a  judgment  for  the  defendants.  A  bill  of 
exceptions  having  been  tendered  by  the  plaintiff  to  the  charge  of  the  court, 
on  the  facts,  in  favor  of  the  defendaut,  given  by  the  court ;  the  plaintiff 
proseonted  this  writ  of  error. 

The  ease  was  submitted  to  the  court,  on  printed  arguments,  by  Daaster, 
for  the  plaintiff  in  error  ;  and  by  JiletcAer  and  Philips,  for  the  defendants. 

Tanbt,  Ch.  J.,  delivered  the  opinion  of  the  oonrt. — This  case  is  brought 
here  by  writ  of  error,  directed  to  the  oirouit  court  of  the  United  States 
for  the  district  of  Massachusetts.  It  is  an  action  by  the  pluntiff  in  error 
against  the  defendants,  to  recover  damages  for  the  infringement  of 
a  patent-right,  obtained  by  the  plaintiff  on  the  I6th  of  Kovember  1839. 
The  patent  is  in  the  usual  form,  and  the  question  before  as  depend 
upon  the  oonstmction  of  the  specification,  which  is  in  the  following  words  : 

-'Be  it  known,  that  I,  Eleazer  Carver,  of  Bridgewater,  in  the  county  of 
Plymouth,  and  state  of  Hassaohusetts,  have  invented  a  certain  improvement 
in  the  manner  of  forming  the  ribs  of  saw-gins,  for  the  ginning  of  ootton ; 
and  I  do  hereby  declare  that  the  following  is  a  full  and  exact  description 
thereof.  In  the  cotton-gin,  as  heretofore  known  and  used,  the  fibres  of  the 
^  cotton  are  drawn  by  the  teeth  of  circular  saws,  through  *a  grating 

■I  formed  of  a  number  of  parallel  bars  or  ribs,  having  spaces  between 
them  sufficient  to  allow  the  saws  to  para,  earrying  the  fibres  of  the  cotton 
with  them  (which  are  then  brushed  off  by  a  revolving  brush),  but  not  wide 
enough  to  let  the  seeds  and  other  foreign  substances  pass  through.  Above 
the  saws,  the  ribs  come  in  dose  contact,  thus  forming  a  shoulder  at  the  top 
of  the  space  between  them.    Various  forms  have  been  given  to  the  bars  or 

■  Sm  a  hrther  deciilcn  between  the  partita,  on  a  bill  In  eqaltr  inbMqtMnllj  fiM  ^dMt  Iks 
hMOiaDoe  oompanj,  In  4  How.  ISB. 
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ribs,  with  a  view  to  procure  a  free  paeeage  of  the  cotton  ;  but  the  cotton-gin, 
as  heretofore  made,  has  been  alwayii  subject  to  the  inconvenience  of  the 
grate  beconiDg  choked  by  hard  masses  of  cotton  and  motes,  or  false  seeds, 
collecting  in  the  upper  part  of  the  spaces  between  the  ribs,  and  impeding 
the  action  of  the  saws,  and  also  preventing  the  mass  of  cottoD  which  is  drawn 
by  the  saws  np  to  the  top  of  the  spaces,  but  not  drawn  through  them,  from 
rolling  back  freely,  so  as  to  pass  again  over  the  saws,  as  it  should  do.  My 
improvement,  which  I  am  about  to  describe,  is  intended  to  obviate  these 
diffioalties  ;  and  it  consists  in  giving  a  new  form  to  the  ribs  composing  the 
grate.  Instead  of  making  tfae  ribs  of  a  bar  of  iron  of  equal  thickaess 
throughout,  so  that  the  upper  and  under  surfaces  shall  be  parallel,  I  so  form 
the  rib,  that  at  the  part  where  the  saws  pass  through,  carrying  the  cotton 
with  them,  the  space  or  depth  between  the  upper  and  outer  surface,  and  the 
lower  or  inner  surface,  shall  be  greater  than  the  thickness  of  the  rib  in  other 
parts  has  heretofore  been,  or  needs  to  be,  and  so  great  as  to  be  equal  to  the 
length  of  the  fibre  of  the  cotton  to  be  ginned,  so  that  the  fibre  shall  be  kept 
extended  between  the  ribs  for  about  its  full  length,  while  it  is  drawn  through 
them  by  the  saws.  This  mill,  of  course,  requires,  either  that  the  rib  should 
be  as  thick  at  that  part  as  the  length  of  the  fibre,  or  that  the  rib  should  be 
forked  or  divided,  about  that  part,  so  that  the  upper  or  outer  surface,  and 
the  under  or  inner  surface  shall  diverge  to  that  distance  of  each  other,  instead 
of  being  parallel,  as  formerly,  when  the  rib  was  made  of  one  bar  of  uniform 
thickness.  This  under  or  inner  surface  then  takes  a  new  direction  upwards, 
and  slopes  towards  the  upper  or  onter  surface,  until  the  two  surfaces  meet 
above  the  periphery  of  the  saw.  This  last-described  part  of  the  under  sur- 
face is  fastened  against  the  framework  of  the  gin.  The  operation  of  this 
improvement  is,  that  those  fibres  of  "the  cotton  which  are  so  firmly  |-^,,_ 
caught  by  the  teeth  of  the  saws  as  to  be  disengaged  from  the  mass  <- 
of  the  cotton  to  be  ginned,  are  drawn  out  to  their  full  length,  and  pass  clear 
through  the  grate,  and  are  then  brushed  off  by  the  revolving  brush,  while 
the  fibres  that  are  drawn  into  the  grate,  but  not  caught  by  the  teeth  of  the 
saws  firmly  enough  to  bo  carried  quite  through,  are  disengaged, and  pass  up 
to  where  the  under  surface  meets  the  upper  surface,  above  the  saws,  and 
finding  no  obstruction  there,  pass  back  out  of  the  grate,  without  choking  it, 
and  roll  down  again  with  the  mass  of  anginned  cotton, and  are  oanght  below 
by  the  saws,  and  carried  up  again,  and  so  on,  until  all  the  fibres  are  drawn 
through." 

Tho  specification  then  proceeds  to  describe  the  invention  more  particu- 
larly, by  referring  to  and  explaining  the  drawings  annexed  to  it,  showing 
the  advantages  of  his  improvement,  the  manner  of  arranging  the  ribs  in 
the  gin,  and  the  mode  of  inserting  and  fastening  them  in  the  framework. 
This  description  oould  not  be  comprehended  without  an  extra  drawing  ;  nor 
is  it  necessary,  in  order  to  understand  the  questions  of  law  in  dispute 
between  the  parties  ;  it  is  therefore  omitted.  After  giving  this  description, 
the  speoifioatioD  states  the  improvement,  of  which  the  patentee  claim*  to  be 
the  inventor,  as  follows  : 

"  Having  thus  described  my  improved  rib  and  its  advantages,  I  now  claim, 
as  my  invention,  and  desire  to  secure,  by  letters-patent,  the  increasing  the 
depth  or  space  between  the  upper  or  outer  snrfaoe  of  the  rib,  and  the  lower 
or  inner  surface  of  it,  at  the  part  where  the  cotton  is  drawn  through  the 
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grate,  bo  that  it  shall  be  equal  to  tlie  length  of  the  fibre  of  the  cotton  to  be 
ginned  (whether  this  be  done  by  making  the  ribs  thicker  at  that  part,  or  by 
a  fork  or  division  of  the  rib,  or  by  any  other  variation  of  the  particular 
form)  ;  and  I  also  claim,  as  part  of  the  said  impruvement,  the  sloping  op 
of  the  lower  or  inner  surface  of  the  rib,  so  as  to  meet  the  npper  or  outer 
surface,  above  the  saws,  leaving,  when  the  rib  is  inserted  into  the  frame,  no 
break  or  shoulder  between  the  two  surfaces,  but  a  smooth  and  uninter- 
rupted passage  upwards  between  the  ribs,  as  above  desoribed." 

At  the  trial  in  the  circuit  court,  the  plaintiff  in  error,  after  having  pro- 
duced bis  patent,  with  the  schedule  annexed  to  it,  offered  In  evidence,  by  the 
^  .  testimony  of  witness  skilled  In  the  *art,  that  the  rib  described  in 
-I  the  plaintiff's  specification  was  a  new  and  usefnl  improvement  ;  that 
the  fastening  of  the  rib  to  the  framework  in  the  manner  therein  stated,  had 
nothing  to  do  with  the  ginning,  bat  was  only  necessary  to  keep  the  rib  firm  ; 
that  the  rib  of  the  defendants  was,  substantially  in  principle,  like  that  of 
the  plaintiff,  and  operated  in  the  samo  manner,  and  produced  the  same 
effect ;  and  that,  in  their  opinion,  it  differed  from  the  plaintiffs  rib  only 
by  taking  away  a  part  which  was  wholly  immaterial  in  the  operation  of 
ginning. 

The  defendants  then  produced  witnesses  skilled  in  the  art,  who  testified 
that  the  ribs  of  the  defendants  did  not  substantially  operate  in  the  same 
manner  with  the  plaintiffs,  but  were  different  in  form  and  principle,  and 
proceeded  to  state  the  particulars  in  which  they  differed  ;  and  testified,  that 
the  defendants'  rlba  were  entirely  detaclied  from  the  breast  band,  and  stood 
out  in  front  of  it,  like  the  bar  of  the  "  Edenton  grate,"  which  was  known 
and  in  use  long  before  the  plaintiffs  ;  and  that  the  front  and  back  surfaces 
of  the  defendants'  ribe  did  not  slope  and  meet  at  the  upper  end  above  the 
saws,  as  the  plaintiff  described  bis  to  do,  and  was  not  shaped  as  the  plain- 
tiffs was  eihibited  and  described  in  his  drawings,  specification  and  claim. 

"  Whereupon,  the  defendants'  counsel  insisted,  that  the  ribs  of  the  de- 
feodaDts  were,  according  to  the  whole  evidence,  substantially  different  from 
those  described  and  claimed  by  the  plaintiff,  not  only  because,  as  the  coun- 
sel alleged,  it  appeared  by  the  whole  of  said  evidence,  that  in  the  defend- 
ants' said  ribs,  no  part  of  the  under  surface  sloped  upwards,  and  met  the 
upper  surface  above  the  periphery  of  the  saw,  and  was  there  fastened 
against  the  framework  of  the  gin  ;  but  also,  in  the  other  particulars  above 
described.  But  the  plaintiff's  counsel  insisted,  that  said  ribs  were  substan- 
tially alike,  in  all  respects  ;  and  that  in  the  rib  of  the  defendants,  the  under 
snrface  did,  according  to  said  evidence,  in  fact,  slope  upwards,  and  meet  the 
upper  surface  above  the  periphery  of  the  saw,  but  that  it  was  not  necessary 
to  the  plaintiffs  invention,  as  described  and  claimed  in  his  said  specification  ; 
nor  was  it  essential  to  the  said  invention,  in  fact,  that  the  under  surface  of 
the  rib  should  be  faHtened  against  the  framework  of  the  gin,  where  the  two 
^  _  surfaces  meet,  above  the  periphery  of  the  saw.  *AQd  the  presiding 
■■  judge  who  sat  at  the  trial  aforesaid,  did  then  and  there  declare 
and  deliver  his  opinion  to  the  jury  aforesaid,  as  follows,  via :  That  to  en- 
title the  plaintiff  to  maintain  the  action  and  issue  aforesaid,  on  his  part,  it 
was  necessary  for  the  jury  to  be  satisfied,  that  the  defendants  haid  snb- 
stanttally  violated  and  infringed  the  patent-right  of  the  plaintiff,  as  set 
forth  and  described  in  his  patent.  That  if  the  defendants  used  only  such 
332 
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part  of  the  said  patented  improvement  as  w&B  known  and  oaed  before  hU 
snpposed  ioTention,  it  was  no  violation  or  infringement  thereof ;  that  the 
improvement  of  the-plaintiff,  aa  specified  and  summed  by  liim,  was  in  the 
following  terms,  viz  :  'I  now  elaim  as  my  invention,  and  desire  to  secnre 
by  letters-patent,  the  increasing  the  depth  or  spaco  between  the  upper  or 
outer  surface  of  the  rib,  and  the  lower  or  inner  surface  of  it,  at  the  part 
where  the  cotton  is  drawn  through  the  grate,  so  that  it  shall  be  equal  to  the 
lenght  of  the  fibre  of  the  cotton  to  be  ginned  (whether  this  be  done  by 
making  the  ribs  thicker  at  that,  part,  or  by  a  fork  or  division  of  the  rib,  or 
by  any  other  variation  of  the  particular  foriu] ;  and  I  also  claim  as  part  of 
the  same  improvement,  the  sloping  up  of  the  lower  or  inner  surface  of  the 
rib,  BO  as  to  meet  the  npper  or  oater  surface,  above  the  saws,  leaving,  when 
the  rib  is  inserted  into  the  frame,  no  break  or  shoulder  between  the  two 
surfaces,  bat  a  smooth  and  uninterrupted  passage  upwards  between  the  nbs, 
as  above  described.*  'J'hat  the  true  conutrnotion  and  interpretation  of  the 
speoifioation  and  anrnmiog  is,  that  it  claims  and  states  as  a  substantial  part 
of  the  improvement,  not  only  the  increasing  the  depth  or  space  between  the 
npper  or  outer  snrface  of  the  rib,  and  the  lower  or  inner  snrfaco  thereof,  at 
the  part  where  the  cotton  is  drawn  through  the  grate,  so  that  it  shall  bo 
equsJ  to  the  length  of  the  fibrn  of  the  cotton  to  be  ginned,  in  the  manner 
above  stated,  but  it  also  claims  and  states  as  a  substantial  part  of  the  same 
improvemoDt,  the  sloping  up  of  the  lower  and  inner  surface  of  the  rib,  so  as 
to  meet  the  upper  or  outer  surface,  above  the  saws,  leaving,  when  the  rib  is 
inserted  in  the  framework,  no  break  or  shoulder  between  the  two  surfaces, 
but  a  smooth  and  naiaterrupted  passage  upwards  between  the  ribs,  as  de- 
scribed in  the  same  specification  ;  and  that  thereby  the  fixing  or  fastening 
of  *the  ribs  against  the  framework,  in  the  manner  stated  in  the  speo- 


iSoatioD,  is  made  by  the  patentee  a  substantial  part  of  the  said  im- 
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provement ;  so  that  if  the  defendants  do  not  fix  or  fasten  the  ribs  of  their 
machine  against  tho  framework,  in  the  manner  stated  in  the  specification, 
either  at  all,  or  substantially  in  the  same  manner  as  the  patentee,  or  fix  or 
fasten  it  only  in  a  manner  known  and  used  before  the  plaintiff's  supposed 
invention,  the  defendants  are  not  guilty  of  any  violation  or  infringement  of 
the  plaintiff's  patent,  as  stated  in  the  declaration ;  and  with  this  declara- 
tion, the  said  presiding  judge  left  the  said  oanse  to  the  jury,  who  thereupon, 
then  and  there,  returned  a  verdiot  for  the  defendants." 

It  will  be  seen  by  this  statement,  that  the  question  of  law  presented  by 
the  exception  is  a  very  narrow  one,  and  depends  altogether  on  the  construc- 
tion of  the  specification.  And  it  is  difficult  to  make  It  understood,  without 
the  aid  of  the  drawing  or  model.  The  plaintiff  oonsidurs  the  inveniion 
seonred  by  the  patent  to  consist  of  the  rib  only — and  of  that  part  of  the  rib 
wbioh,  by  its  form,  increases  the  depth  between  its  upper  or  ontcr  snrfaco 
and  the  lower  or  inner  one,  at  the  place  where  the  cotton  is  drawn  through 
the  grate.  He  insists,  that  the  sloping  np  of  the  rib,  so  as  to  meet  the  npper 
or  oater  surface  of  the  saw,  as  well  as  the  manner  of  fastening  it  against  tho 
framework  of  the  gin,  as  mentioned  In  his  specification,  are  not  substantial 
or  essential  parts  of  his  invention.  The  question  is,  whether  they  are 
olaimed  as  such  by  bis  patent.  The  circuit  court  held,  that  they  were  so 
claimed ;  and  we  think  the  opinion  was  dearly  right  They  are  expressly 
stated  by  the  patentee  to  be  a  part  of  the  improvement  for  which  be  asks  a 

833 


518  SUPREME  (JOURT  tJ«)> 

Ourer  t.  Hjd*. 
patent,  uid  he  desoribes  particularly  the  sntooth  and  UDiDterrapted  pa»- 
sage  upward  between  the  ribs,  leaving  no  break  or  shoalder  between  the 
two  Burfaces,  when  the  ribs  were  iuserted  io  the  frame,  as  one  of  the  ad- 
TSDtages  resnlting  from  bis  improve  men  t.  And  this  smooth  and  uainter- 
mpted  surface  must  uecessarily  depend  not  merely  on  the  form  of  the 
lib,  bat  also  in  the  manoer  in  which  it  is  connected  with  the  framework. 
,-,-■.  *The  rib  in  question  is  not  au  invention  to  be  used  by  itself,  bat 
-'  an  improvement  upon  that  purtiun  of  the  cotton-gin;  and  is  to  be 
used  in  connection  with  other  parts  of  a  machine  which  has  been  publicly 
known  and  used  a  lung  time.  There  must,  therefore,  be  some  mode  of  fas- 
tening and  (X)nnecting  it  with  the  other  machinery  ;  and  the  effect  produced 
by  the  rib  necessarily  depends,  in  a  great  degree,  upon  the  mode  in  wbioh 
it  is  arranged  and  connected  with  the  saw,  and  the  other  parts  of  the  ma- 
chine. He  specifies  the  mode  and  claimK  it  as  part  of  his  invention.  Ac- 
cording to  bis  statement,  his  improvemen',  consisted  in  the  form  of  the  rib 
which  increased  the  depth  between  the  upper  and  lower  surface,  at  the  part 
where  the  cotton  is  drawn  through  the  grate,  in  the  sloping  up  so  as  to  meet 
the  upper  or  oater  surface,  above  the  saws,  and  in  the  smooth  and  uninter- 
rupted passage  produced  by  the  manner  in  which  it  was  coaneetud  with  the 
frame.  These  three  things  he  represents  as  constitnting  his  improvement, 
and  they  are  all  combined  together  in  his  specification  and  claim,  making 
together  one  invention  to  be  used  in  connection  with  the  other  and  old  ma- 
chinery of  the  eotton-gin.  And  the  drawmg  which  accompanies  hia  patent 
shows  the  manner  in  which  the  rib  is  sloped  and  arranged  with  the  saw, 
and  annexed  to  the  frame-work,  in  order  to  attain  the  object  of  the  inven- 
tion. 

Now,  the  end  to  be  accomplished  is  not  the  subject  of  a  patent.  The 
invention  consits  in  the  new  and  useful  means  of  obtaining  it.  And  if  the 
defendant  had,  by  a  rib  of  a  snbstantially  different  form,  or  differently 
arranged  with  the  saw,  or  not  fastened  at  all  to  the  frame,  made  an  im- 
provement which  more  effectually  secured  the  object  intended  to  be  accom- 
plished by  the  plaintiff's  patent,  it  would  be  difficultto  maintain,  that  it  could 
not  be  lawfnlly  used,  betiause  it  produced  the  same  result  with  the  plain- 
tiff's invention. 

The  nsefulnesB  of  tbe  rib  depends  altogether,  as  described  in  the  specifi- 
cation, upon  the  manner  of  its  connection  with  the  periphery  of  the  saw, 
and  with  the  frame  work.  And  If,  therefore,  as  was  said  by  the  circuit 
court,  the  rib  made  by  the  defendant  was  not  fastened  at  all  to  tbe  frame- 
work, or  in  a  manner  substantially  different  from  the  plaintiff's,  or  in  a 
*^9n1   njanner  known  and  used  before  the  plaintiffs  invention,  it  was  no 

'infringement  of  his  patent.  And  whether  the  manner  was  the  same 
in  substance  or  not,  was  a  question  of  fact  for  the  jury,  and  as  they  found  for 
the  defendant,  we  must  assume  that  it  was  substantially  different.  Iliu 
judgment  of  tbe  circuit  conrt  is,  therefore,  affirmed. 

Judgment  affirmed. 
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*Jahies  Todd,  Trom^  Wabubh,  Tbistbajc  G.  IfiroHBix,  William 
C.  MrroBRLL  and  Woodbobt  Stosbr,  Administrator  of  Iskabl 
Watbbhodbb,  deceased,  v.  Ohaklbs  Danibl,  Oomplainant  and 
Appellee. 

Practice. 

Ifotlon  to  dtomlM  an  ippeal :  tbo  appellsnta  were  lUa  orfginal  dafentUata  ;  after  tba  deocee  of 
tba  drcDit  court,  ait  appeal  was  clalnMd  b;  sU  tbe  deCeadaDtg,  and  allowed  b;  th«  court ;  « 
part  of  the  defeiidauM,  who  bad  originall;  claimed  the  appeal,  before  any  further  proceed- 
hlga,  abandoned  it ;  and  tbe  reiidue  of  them,  exctptiag  Todd,  had,  ainoa  the  appeal  was  filed, 
abandoned  it,  and  Todd  only  entered  his  appearance  in  the  tnpreme  oourt ;  tbe  record  Btood 
in  the  namea  of  all  the  appellants.  A  motion  was  made  to  diamias  the  appeal,  for  irregularil; 
and  want  of  Jurisdiction ;  on  the  ground,  that  it  could  not  be  maintained  in  Iwlwlf  of  Todd 
aknwi  the  court  t«fuBed  to  diemUs  tbe  appeal. 

The  proper  rale,  in  cawia  of  ^ia  aort,  where  there  are  varione  defendanta,  aeema  to  bt,  that  all 
the  defendanta  affected  bj  a  joint  decree  (although  It  may  be  olberwiM^  where  tbe  defendanta 
hare  leparate  atid  distinct  intaresla.  and  the  decree  it  sevenl,  and  does  not  jaiuti;  affect  ail) 
•hould  be  joiued  Id  the  appeal ;  and  if  anj  of  them  refuse  or  decline,  upon  notice  and  process 
(in  the  nature  of  a  aummona  and  sereraace  in  a  writ  of  error)  to  be  issued  in  the  court  below, 
to  beoome  parttes  ta  the  appeal,  then  thst  the  other  defendant*  should  be  at  liberty  to  prose- 
cute the  appeal  for  IhentselTea  and  upon  their  own  account ;  and  the  appeal,  aa  to  the  otbera, 
be  pronounced  to  be  deserted,  and  the  decree  of  the  court  below  as  to  them  be  proceeded  in 


Appkal  from  the  Cironit  Court  of  Maine. 

Daviet,  for  the  appellee,  moved  to  diamiBS  the  appeal.  He  stated,  that 
the  appeal  had  been  actuall3r  entered  in  the  circuit  conrt,  in  the  namea  of  the 
appellants  mentioned  od  the  record  ;  but  that  there  were  other  defend- 
ants in  tbe  circuit  court,  against  whom  the  decree  had  been  rendered,  who 
bad  not  joined  in  the  appeal,  not  having  had  any  regular  notice  of  such 
appeal.  They  were  Hayca,  Gooch  and  Westoott.  Of  the  above-named 
appeilanta,  Jamea  Todd  alone  enters  his  appearance  here,  by  bis  counsel, 
Francis  0.  J.  Smith,  Esq.,  who  now  brings  up  the  record,  and  proposes  to 
prosecute  tbe  appeal  on  behalf  of  Todd,  in  tbia  court,  singly,  without  any  of 
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tbe  reat ;  *whoae  names,  however  (appearing  in  the  record  as  appel- 
lants), are  extended  on  the  docket  by  the  clerk. 

The  counsel  for  Todd,  by  writing  filed  in  the  case  here,  February  letb, 
diaclaima  and  disavows  any  and  all  appearance  for  either  of  the  other 
defendants  named  as  appellants.  The  other  defendants  who  joined  in  the 
appeal  have  subsequently  abandoned  any  further  prosecution  of  it;  and 
have  g^ven  notice  to  the  coiuplainant'a  counsel  to  that  effect,  submitting  to 
the  decree,  and  some  of  them  offering  to  pay  their  respective  amounts, 
aocording  to  tbe  deeree  of  the  circuit  court ;  tbe  last  notice  by  the  Mitchells 
being  dated  January  28th,  1R42,  at  which  time,  tbe  appeal  here  bad  not 
been  entered,  nor  tbe  record  tiled. 

Smith,  for  tbe  appellant,  James  Todd,  opposed  the  motion. — The  only 
party  here  actually  interested  in  tbe  appeal  is  Mr.  Todd.  Although  be  had 
been  only  an  agent  in  the  transaction  out  of  which  tbe  controveTsy  involved 
in  this  suit  arose,  the  decree  of  the  circuit  court  affected  him  as  principal, 
and  subjected  him  to  tbe  payment  of  a  considerable  sum  of  money.  It  was 
to  ooDtrovert  this  claim,  that  the  appeal  had  been  proaeouted.  IE  others, 
irlto  bad  been  appellants,  bad  withdrawn  tbeir  appeal,  or  if  some  of  them 

8U 


5S3  SUPREME  OOUUT  [Jui> 

Toddr.  DanieL 
did  Dot  enter  an  appeal,  the  party  wbo  now  inks  to  maintain  it,  ehoold  aot 
be  injured  by  this  condition  of  tbe  case. 

Stobt,  Jnslioe,  delivered  the  opinion  of  the  court. — This  ia  an  appeal 
from  the  decree  of  the  circuit  court  for  the  district  of  Maine,  in  a  suit  in 
equity,  in  which  the  appellauts  were  tbe  original  defendants.  After  the 
decree  was  made,  an  appeal  was  claimed  by  all  the  defendants,  aud  allowed 
by  the  court.  A  part  of  the  defendants,  who  originally  claimed  tbe  appeal, 
before  any  further  proceedings,  abandoned  their  appeal ;  and  the  residue  of 
them,  excepting  Todd,  have,  since  tbe  session  of  this  court,  abandoned  their 
appeal,  and  Todd  only  has  entered  his  appearance.  But  the  record  stands 
in  tbe  names  of  all  the  defendants,  ae  parties  appellant,  tinder  these  oir- 
cumntances,  the  counsel  for  the  appellee  has  moved  tbe  court  to  dismiss  the 
appeal,  for  irregularity  and  want  of  jurisdiction,  upon  the  ground,  that  it 
oaniiot  be  maintained  oit  behalf  of  Todd  alone. 

^  .  There  is  no  doubt,  that  the  appeal  having  been  deserted  by  all  *the 
-I  original  defendants,  except  Todd,  it  must  be  dismissed  with  costs  as 
to  them  ;  but  as  to  Todd,  very  different  considerations  must  arise.  He  seeks 
to  reverse  tbe  decree  in  the  court  below,  as  erroneous  in  regard  to  himself ; 
and  the  question  is,  whether  he  is  not  entitled  to  maintain  the  appeal  sep- 
arately, for  his  own  interest,  although  it  is  deserted  by  all  tbe  other  defend- 
ants. We  think  that  he  is  ;  otherwise,  an  irreparable  injury  might  be 
inflicted  upon  him,  by  an  erroneous  decree,  for  which  the  law  would  not 
afford  him  any  redress.  The  decree  in  this  case  is,  in  fact,  against  him  as 
principal,  and  against  the  other  defendants,  in  aid  of  him,  for  distinct  por- 
tions of  the  purchase -money  received  by  them  under  the  contract  of  sale 
made  by  Todd,  and  stated  in  the  bill  and  answer.  The  decree  may  be 
entirely  right  in  regard  to  the  other  defendants,  aud  yet  it  may  be  errone- 
ous as  to  Todd.  He  bas,  or  at  least  may  have,  a  distinct  and  independent 
interest  in  the  controversy,  in  respect  to  which  be  is  entitled  to  be  heard  in 
this  court. 

The  proper  rule,  in  eases  of  this  sort,  where  there  are  various  defend- 
ants, seems  to  be,  that  all  the  defendants  affected  by  a  joint  decree  (although 
it  may  be  otherwise,  where  the  defendants  have  separate  and  distinct  inter- 
ests, and  the  decree  is  several,  and  does  not  jointly  affect  all)  should  be 
joined  in  the  appeal ;  and  if  any  of  them  refuse  or  decline,  upon  notice  and 
process  (in  the  nature  of  a  summons  and  severance  in  a  writ  of  error),  to 
be  issued  in  the  court  below,  to  become  parties  to  the  appeal,  then  that  the 
other  defendants  should  be  at  liberty  to  prosecute  the  appeal,  for  themselves 
and  upon  their  own  account ;  and  the  appeal  as  to  the  others  be  pronoanoed 
to  be  deserted,  and  the  decree  of  the  court  below  as  to  them  be  proceeded 
in  and  executed.  In  the  present  case,  what  has  occurred  is  equivalent  to 
such  proceedings.  All  the  defendants  originally  claimed  an  appeal ;  some 
of  them  have  declined  to  pursue  it  at  all ;  others  have  deserted  it,  since  U 
was  pending  in  this  court ;  and  therefore,  there  is  no  pretence  to  say,  that 
any  practical  inconvenience  can  occur  from  Todd's  now  prosecuting  it 
alone,  and  since  the  other  defendants  have  all  had  notice  and  deolioed  to 
interfere,  and  are  content  to  abide  by  the  original  decree. 

In  tbe  case  of  Cox  v.  United  Statet,  6  Pet.  193,  no  doubt  waa 


■5M] 


atert^ned  by  this  court,  that  a  writ  of  error  might  *be  maint^sed 


899 


1842]  OF  THE  UNITED  STATBa  884 

Ulla  T.  Brown, 
by  Ibe  defecdants,  severally,  wbor«  tbe  judgment  operated,  under  tbe 
laws  of  Louisiana,  as  a  several  as  well  as  joint  judgment,  altboagh  they 
might  have  united  in  the  writ  of  error ;  and  if  any  one  choose  not  to 
proBeonte  it,  they  others  mifjht,  upon  a  snmmons  and  severanoe,  proceed 
alone. 

Tbe  case  of  Owinga  v.  Rineannon,  7  Pet.  309,  seems  to  have  been  mis- 
anderstood  at  tbe  bar.  The  objection  in  that  case  was  not,  that  ono  or 
more  of  the  defendants  might  not  pursue  an  appeal,  for  their  own  interest, 
if  the  others  refused  to  join  in  it,  upon  due  notice,  and  process  for  that  pur- 
pose from  the  circuit  court ;  but  that  it  did  not  appear  that  all  the  defend- 
ants were  not  ready  and  willing  to  join  in  the  appeal,  and  that  the  appeal 
was  brought  by  some  of  the  appellants,  without  giving  the  others  an  oppor- 
tunity of  joining  in  it,  for  tbe  protection  of  their  own  interest,  not  only 
against  the  appellee,  but  against  the  appellants,  as  their  own  interests  might 
be  distinct  from,  or  even  adverse  to,  that  of  the  appellants ;  and  it  was 
right  and  proper,  that  all  tbe  parties  should  have  an  opportunity  of  appear- 
ing before  the  conrt,  so  that  one  final  decree,  binding  upon  all  the  parties 
having  a  common  interest,  might  be  pronounced. 

Upon  the  whole,  therefore,  our  opinion  is,  that  tbe  appeal  mast  be  dis> 
missed,  with  costs,  against  all  the  defendants  except  Todd,  and  as  to  him, 
it  is  to  be  retained,  for  a  hearing  upon  the  merits. 

Ordered  aooordingly. 
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"Adah  S.  Milu  and  others,  Plaintiffs  in  error,  v.  William  G. 
Browh  and  others,  and  the  Oomrrr  or  8t.  Olaib,  Defendaots 
in  error. 

3rror  to  state  court. 

Tbe  sapreme  ooart  bu  not  jurladlotioii  on  ■  writ  of  error  to  the  saprene  oonrt  of  a  lUte^  in 
which  the  jadgment  of  tiie  court  wbb  not,  necoasarilj,  giren  on  a  point,  which  wu  presented 
tn  tbe  cue,  inToMng  tbe  oongtitntloDHlitT  of  en  set  of  tbe  leglsUtare  of  the  Btate  of  Ullnoli 
■sBerted  to  Tiolate  h  coDtracL 

Hie  eapreme  court  will  not,  when  raqoeeted  bf  tbe  conueel  for  pl^ntiffs  end  defenduiti  in  error 
io  a  ciae  in  wbloh  it  hu  not  juriadiotion  to  afflrm  or  rererae  the  judgnMnt  of  tbe  court  from 
which  tbe  aame  has  been  brought  bf  ■  writ  of  error  to  a  stale  court,  ezamioe  into  the  qeea- 
tloDs  In  tho  caae  and  decide  upon  them.  Consent  will  not  giro  JuriedictiDD ;  when  the  act  of 
congresa  has  so  carefally  and  caatlondj  restricted  the  Juriadiction  conferred  upon  this  court, 
over  the  Judgments  and  decrees  of  the  state  trlbouala,  the  court  will  not  ezeraiae  Jurisdiotloa 
in  a  different  spirit. 

Ebbob  to  the  Supreme  Court  of  tbe  state  of  Illinois.  Tbe  plaintiffs  in 
error  instituted  a  suit  in  the  circuit  court  of  the  state  of  Illinois,  claiming, 
by  a  bill  filed  in  that  oonrt,  to  bold,  under  an  act  of  tbe  legislature  of  Illi- 
nois, an  exclusive  right  to  erect  a  ferry  on  the  Mississippi  river,  from  land 
owned  by  them,  to  the  city  of  St.  Louis,  Missouri.  The  defendants  in  the 
suit  denied  the  right  thus  set  up,  and  claimed  tbe  right  to  set  up  another 
ferry,  from  Illinois  to  St.  Louis,  under  other  acts  of  the  legislature  of  Dli- 
nois.  Tbe  case  was,  after  a  decree  of  the  -cirouit  conrt  in  favor  of  the  de- 
fendants, carried  by  the  plaintiff  by  appeal  to  the  supreme  court  of  the 
state,  where  judgment  in  favor  of  thedefendants  was  affirmed.  The  plMn- 
tiffs  prosecuted  this  writ  of  error,  on  the  ground,  that  the  act  of  the  \eff3- 
lature  of  Illinois,  passed  subsequent  to  tbe  act  which  bad  anthorifed  the 
l«  Pbt.— 2«  8S7 


CSS  SUPBBUE  COURT  [Jin> 

MlUi  T.  Brown, 
plaintiffs  to  erect  their  ferry,  was  a  violatioD  of  the  oontraot  made  with 
the  plaintiffB  by  the  act  of  aseeinbly. 

Tbe  deoision  of  the  Bapreme  court  of  IIlinoiB,  which  wae  in  favor  of  the 
defendants,  waa  given  upon  other  qaeBtions  presented  in  the  case,  besides 
those  on  the  contract  made  by  the  first  aot  of  the  assembly  of  IHiooiB.  The 
I  oonnsel  for  the  plaintiffs  in  error  proposed  to  the  oonrt  *that  a 
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deoiBion  upon  the  whole  merits  of  tbe  case  should  be  made,  although 


it  might  be  oonsidei'ed  that  the  court  had  not  juriBdiction  of  the  case  on  the 
writ  of  error ;  the  qnestions  in  the  case  being  of  great  importance,  and 
the  parties  being  willing  and  desiroiiB  to  have  them  decided  by  this  court. 

The  oaae  was  argued  by  Bogy  and  Jones,  for  the  plaintiffs  in  error ;  and 
by  Key  and  SaynoldB,  for  the  defendants. 

Tajtbt,  Ch.  J.,  delivered  the  opinion  of  the  conrt. — This  case  is  brought 
here  by  writ  of  error  to  the  snpreme  oonrt  of  IHinois,  nnder  the  2Sth  sec- 
tion of  the  aot  of  1789.  It  appears,  that  the  legislatare  of  Illinois,  by  a 
law  passed  March  2d,  1810,  granted  to  a  certain  S.  Wiggins,  hiB  heirs  and 
amigns,  the  right  to  establieh  a  ferry,  upon  his  own  lands,  across  the  Mis- 
sissippi, near  tbe  town  of  IllinoiB.  By  a  subsequent  act  of  March  2d,  18R9, 
the  legislature  of  Ulibois  granted  to  the  oounty  of  St.  Clair,  in  that  state, 
and  to  certain  commissioners  in  behalf  of  the  county,  the  right  to  locate  a 
road  and  landing  between  Cahokie  creek  and  the  MissiBsippi  river,  opposite 
to  St.  liOniB,  And  the  commisBioners  appointed  by  this  law  proceeded  to 
lay  out  the  road  and  establieh  the  landing  to  certain  lands  which  belonged 
to  the  plaintiffg  in  error ;  and  to  which,  by  sundry  conveyances,  they 
derived  title  from  the  said  Wiggins.  The  plaintiffs  in  error  thereupon  filed 
their  bill  in  the  circuit  court  of  the  state,  praying  that  the  county  of  St. 
Clair  and  the  said  commissioners  should  be  enjoined  from  further  proceed* 
ings  under  the  act  of  assembly  last  above  mentioned.  The  respondents, 
the  present  defendants  in  error,  appeared  and  demurred  generally  to  the  bill ; 
and  upon  final  hearing  of  the  cause,  the  demurrer  was  sustained  by  the 
coart,  and  the  bill  dismissed.  From  this  deoision,  the  complainants  appealed 
to  the  supreme  court  of  the  state,  where  the  decree  of  the  circuit  court  was 
affirmed.  The  points  proposed  to  be  raised  here,  are  :  1st,  Whether  the 
aot  of  assembly  of  1819,  was  not  a  contract  with  the  said  Wiggins,  his 
heir  and  assigns;  and  2d,  Whether  the  act  of  1889  does  not  impair  the 
contract. 

*fiS7l  *These  points  are  not  directly  stated  in  the  pleadings,  nor  are 
-I  they  noticed  In  the  decree  of  the  circuit  or  supreme  court  of  the  state. 
Tet,  if  it  appeared  from  the  bill,  that  the  court  could  not  have  sustained 
the  demnrrer,  without  considering  and  deciding  these  points ;  if  they  were 
necessarily  involved  id  the  decision  of  tbe  case,  as  presented  by  the  bill  and 
demurrer,  this  conrt  would  have  jurisdiction,  upon  tbe  writ  of  error, 
althongh  tbey  are  not  expressly  stated  in  the  decrees  to  have  been  raised 
and  decided. 

It  is  annecessary,  for  the  purposes  of  this  opinion,  to  state  tbe  contents 
of  the  bill.  Indeed,  as  concerns  the  qnestion  before  us,  it  oonld  not  well  be 
anderstood,  without  giving  the  whole  bill  in  its  own  words.  It  is  sufficient 
to  say,  that  we  have  carefully  examined  it,  and  are  satisfied,  that  the  points 
proposed  to  be  raised  here  were  not  necessarily  involved  in  the  judgment 
888 
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givflD  hy  the  state  court.     On  the  contrary,  we  think  it  may  have  come  to 
the  conolasion,  that  the  demurrer  oaght  to  be  sustained  on  other  grounds, 
and  that  the  bill  was  not  so  framed  as  to  require  a  decision  upon  these 
qneBtiom. 

It  is  trne,  that  the  plaintiffs  and  defendants  in  error  have  both  waived 
alt  objections  to  jnriad  lotion,  and  have  pressed  the  court  for  a  decision  on 
the  principal  points.  But  consent  will  not  give  jurisdiction.  And  wo  have 
heretofore,  on  several  ocuasiona,  said,  that  when  the  act  of  congress  has  so 
carefully  and  cautiously  restricted  the  jurisdiction  conferred  upon  this 
court,  over  the  judgments  and  decrees  of  the  state  tribunals,  it  would  ill 
become  the  court  to  exercise  it  in  a  different  spirit.  And  it  certainly  could 
not  be  justified  in  expressing  an  opinion  favorable  or  unfavorable  as  to  the 
correctness  of  this  decree,  when  it  has  not  the  power  to  affirm  or  reverse  it. 
The  writ  of  error  must,  therefore,  be  dismissed. 

Writ  of  error  dismisBed. 


*JoaHCA  Maitkan,  Pluntiff  in  error,  «.  Edwabd  Bdllub,      [*S38 
Defendant  in  error. 

Construction  of  guarantee. 

In  th*  ooostniatioa  of  all  written  Initnimenta,  to  tsoarUin  the  intantion  of  tho  pirtlM  U  tbs 
gT«Ht  object  of  tbe  court,  tad  this  it  Mpeuiall;  the  CMe,  in  acting  upon  gaanntee*. 

Gonerall;,  all  initrameala  of  auretjsbip  are  consitued  ■uiotl;,  m  mere  matten  of  legal  right ; 
the  rule  is  otberirise,  where  Ihej  are  founded  on  a  Talnable  consideration. 

Ebkob  to  the  Circuit  Court  of  Kbode  Island.  The  oase,  as  stated  in 
the  opinion  of  the  court,  was  as  follows  : 

The  defendant  in  error  and  Joehua  Manran,  Jr.,  of  the  city  of  New 
York,  on  the  8th  of  September  183S,  entered  into  articles  of  copartnership, 
in  the  trade  and  business  of  general  shipping  merchants,  and  of  buying  and 
selling  merohandiie  on  their  own  account,  and  also  on  commission  for  the 
account  of  others  ;  which  was  to  continue  three  years.  Mauran  agreed  to 
pay  into  the  firm,  as  capital  stock,  such  sums  as  he  should  be  able  to  realize 
on  dosing  the  business  of  merchandizing,  in  which  he  had  been  engird. 
Bnllus  agreed  to  pay  a  sum  of  from  t28,000  to  t30,fl00  in  cash.  And  it  was 
stipulated,  that  Mauran  should  not  withdraw  from  the  concern  more  than 
$2000  per  annum,  nor  BuUus  more  than  13000,  unless  by  oonsent  of  the 
copartners  in  writing.  Mauran  oovenauted,  that  within  a  reasonable  time, 
he  would  pay  the  debts  owing  by  hira,  out  of  hie  private  funds  ;  and  that 
on  or  before  the  8th  of  September  instant,  he  would  give  to  Bnllus  satis- 
factory security  for  the  performance  of  this  oovenant. 

On  the  Qth  of  September  1836,  the  defendant  below  wrote  to  Bnllos  the 
following  letter : 

"  Hr.  EswABn  Bullits  : 

Dear  Sir, — As. yon  are  about  to  form  a  oonneotion  in  the  mercantile 
business  in  the  city  of  New  York,  with  my  son,  Joshua  Mauran,  Jr.,  under 
the  firm  of  Mauran  &  BuIIus.     And  as  the  Raid  J.  Mauran,  Jr.,  *hav-  (.,..,_ 
ing  been,  and  Is  at  this  time  proiiecuting  mercantile  business  in  that  *• 
city,  on  his  own  accouut :  Now,  tlicrefore,  in  consideration  of  the  same  and 
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at  the  reqaeet  of  Joshua  Mauran,  Jr.,  I  hereby  agree  to  bear  you  harmlew 
in  regard  to  tbe  closing  np  and  aettlement  of  the  said  Joahaa  lUauraii,  Jr. 'a 
former  busioesB,  and  I  hereby  guaranty  you  against  any  loss  or  liability 
yon  may  Buatain  from  the  former  businees  of  said  Joshua  Mauran,  Jr.,  Ao. 

JOBBUA.  UaUK^H." 

The  aotion  was  bronght  by  Bullns  on  tbia  gnarantee.  On  the  trial,  an 
account  against  the  old  concern  of  Joshua  Maaran,  Jr.,  with  the  firm  of 
Mauran  &  Bullus,  was  given  in  evidence,  from  which  it  appeared,  that  the 
old  concern  was  indebted  to  the  new,  the  sum  of  (5403.75. 

And  it  was  proved  by  Joshua  Mauran,  Jr.,  that  the  partnership  contin- 
ued until  August  1839,  when  the  firm  failed.  That  Bullus  paid  into  the 
'  partnership  stock  129,695. B6,  and  that  the  witness  was  unable  to  pay  any- 
thing. That  nt  the  time  of  forming  the  copartnership,  his  father,  the 
defendant,  was  in  New  York,  with  whom  he  conversed  relative  to  the  terms 
of  the  partnership.  That  he  showed  his  father  the  articles,  or  the  minutes 
from  whioh  they  were  drawn,  and  was  satisfied  that  the  conditions  were 
fully  known  to  him.  But  the  witness  stated,  that  he  did  not  know  of  his 
father's  having  any  knowledge  that  the  firm  were  to  settle  and  pay  the 
debts  owing  by  the  witness.  The  witness  stated,  that  certain  loans  were 
made  by  the  firm  to  him,  in  anticipation  of  the  reoeipts  from  the  old  oon- 
cem,  which  were  charged.  After  the  completion  of  the  articles  of  copart- 
nership, the  witness  delivered  to  his  father  a  paper,  drawn  by  the  attorney 
who  drew  the  articles,  for  his  father's  signature ;  his  father  did  not  sign  the 
paper,  but  after  his  return  to  Providence,  sent  the  letter  of  guarantee. 
Many  of  the  debts  of  his  old  concern,  the  witness  stated,  became  due  before 
sufficient  funds  could  be  collected  from  the  same  to  meet  them,  and  these 
debts  were  paid  by  the  firm.  That  this  was  a  mode  of  settlement  of  tho 
accounts  of  the  old  concern,  not  originally  oonteraplated.  His  father  often 
inquired  what  the  deficiency  of  the  old  conoem  would  amount  to,  but  he 
did  not  know,  to  the  knowledge  of  tbe  witness,  that  the  old  concern  was 
•Rinl  '"^^'''^  "•  ^^^  firm.  'That  the  firm,  on  their  failure,  assigned  all 
^  their  property  and  estate  to  William  D.  Robinson,  including  the  debts 
of  the  old  concern,  which  amounted  to  the  sum  of  tl2,4ie.dR.  These  debts 
were  credited  to  the  stock  of  Joshua  Mauran,  Jr.,  and  at  the  time,  they 
were  at],  escept  one  of  Grorgc  BucklJn, of  about  #1800,  considered  bad; 
and  that  one  had  been  released,  though  the  witness  considered  him  bound  in 
honor  to  pay  it.  Various  accounts  between  the  firm  and  Joshua  Mauran, 
junior  and  senior,  and  othur  persons,  were  given  in  evidence. 

The  defendant  introduced  his  son,  Buchet  Hauran,  as  a  witness,  who 
Stated,  that  his  father  brought  witli  him,  on  his  return  from  New  York, 
ahont  the  8th  of  September  1R86,  a  bond,  binding  him  to  pay  the  debts  of 
Josbna  Mauran,  Jr.  It  was  under  seal,  and  the  witness  read  it ;  and  it  was, 
as  he  believes,  in  the  handwriting  of  Mr.  Bonney,  of  the  city  of  New  York, 
who  wrote  the  articles  of  copartnership  ;  that  his  father  would  not  sign 
the  bond,  but  sent  the  letter  of  guarantee.  The  bond  remained  among  the 
loose  papers  of  his  father,  for  some  time,  but  after  a  diligent  seat«h 
could  not  be  found.  That  the  bond,  by  its  terms,  required  his  father  to  pay 
all  the  outstanding  debts  of  Joshua  Mauran,  Jr.,  to  his  creditors,  or  to 
whoever  might  pay  them. 
940 
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The  sTidenoe  being  closed,  the  defendant  below  moved  the  oonrt  to  gyve 
the  following  inBtraotionB ;' 

1.  Th&t  said  letter  of  gaaranty  of  the  defendant,  dated  the  9th  of  Sep- 
tember, contained  no  authority  to  the  said  Mauran  A  Bnllus  to  pay  any 
part  of  the  debts  of  the  said  Joshna  MaarsD,  Jr.'s  old  conoem  ;  that  if  it 
authorized  any  payment  of  said  debts,  by  any  pereoo,  it  was  by  the  said 
Edward  Ballas  alone  ;  and  that  the  said  Edwiu^  Ballas  could  not  recover 
said  sum  of  95403. 7fi,  or  any  part  thereof  ;  inasmnoh  as  he  had  paid  no  part 
thereof,  the  whole  having  been  paid  by  the  said  Mauran  &  Bnllus.  Which 
instruction  the  coart  refused  to  give,  as  prayed  for  ;  on  the  contrary,  they 
instructed  the  jury,  that  if,  from  the  evidence  submitted  to  them,  they  were 
of  opinion,  that  at  the  time  of  signing  said  letter  of  guaranty,  it  was  under- 
stood both  by  the  plaintiff  and  the  defendant,  that  the  plaintiff  was  to  be  at 
liberty  to  *pay  the  said  debts  of  the  said  Joshua  Mauran,  Jr.,  either 


out  of  his  own  private  funds,  or  out  of  the  partnership  funds  of  the 
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firm  of  Mauran  A  Bnllus ;  and  in  either  case,  the  plaintiff  was  to  be  entitled 
to  indemnity  therefor,  under  and  in  virtue  of  the  said  letter  of  guaranty  ; 
and  if  they  were  of  opinion,  from  the  facts  in  said  cage,  that  no  funds 
whatsoever  had  been  paid  into  the  partnership  by  the  said  Mauran,  Jr.,  as 
a  part  of  the  capital  stock  thereof,  and  that  all  the  capital  stock  had  been 
paid  by  the  said  Bnllns ;  and  that  he  was  and  stilt  remained  a  creditor  of 
the  firm  to  the  full  amount  of  such  capital  stock  ;  then  the  plaintiff  was 
entitled  to  recover  in  the  present  suit,  such  sums  of  money  as  he  had  paid 
in  discharge  of  the  said  debts  of  Mauran,  Jr.,  either  out  of  his  own  private 
funds  or  out  of  the  funds  of  the  said  firm  of  Mauran  A  Bnllus,  for  which  he 
had  not  otherwise  received  any  indemnity. 

2.  And  the  defendant's  counsel  prayed  the  court  further  to  instruct  the 
jury,  that  even  if  said  letter  had  imposed  upon  said  defendant  any  obliga- 
tion to  pay  said  debts  to  the  said  Edward  BuHua,  or  to  the  said  Mauran  & 
BuUus ;  that  the  aaid  Mauran  &  Bullus,  by  assigning  the  uncollected  debts 
due  to  the  said  Joshua  Mauran,  Jr,  to  the  said  Robinson,  their  assignee, 
and  placing  them  entirely  beyond  the  control,  or  agency  and  management 
of  the  defendant,  had  discharged  the  defendant  from  any  liability  which 
might  originally  haveariHen  from  said  letter  of  guaranty.  Which  instrnotion 
the  court  refused  to  give  ;  but  instructed  the  jury,  that  if  they  should  find 
a  verdict  for  the  plaintiff,  they  ought  to  deduct  from  the  amount  of  the 
plaintiff's  claim  in  the  writ,  the  full  value  of  the  debts  of  the  said  Mauran, 
Jr.,  so  BBsigned,  and  charge  it  against  the  claim  of  the  plaintiff,  and  render 
a  verdict  in  his  favor  for  the  balance  only,  after  such  deduction. 

To  the  instructions  refused  and  those  given,  the  defendant  excepted. 
The  jury,  under  the  instructions  of  the  oonrt,  found  a  verdict  in  favor  of 
the  plaintiff  for  t3?64.25,  on  which  a  judgment  was  entered.  The  defend- 
ant proeeented  this  writ  of  error. 

The  case  was  argued  by  Whipfie,  for  the  plaintiff  in  'error ;  and  ».„„ 
by  Z,  CoBina  Lee  and  Southard,  for  the  defendant.  *■ 

Whipple  contended,  that  the  obligation  of  Joshua  Mauran,  as  oontuned 
in  Ue  letter  of  guaranty  of  9th  September  18S6,  to  Edward  Ballas,  was 
Molaed  to  aa  agreement  to  bear  him  harmless  in  regard  to  the  dosing  up 
and  settlement  of  the  ftwmer  business  of  Joshna  Mauran,  Jr.,  and  against 
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any  loaa  or  liability  be  might  austain  from  tfae  former  bouoess  of  Joebaa 
Maurun,  Jr.  It  did  not  contemplate  the  interference  ot  Josbaa  Maaran, 
Jr.,  in  the  closing  up  of  tbat  busineeB,  nor  that  any  money  of  the  firm 
of  Maaran  &  Ballus  sboald  be  taken  to  pay  the  former  debts  of  Joebaa 
Mauran,  Jr.  If,  contrary  to  this  understanding  of  bis  responsibility,  Mr. 
Bullus  had  acted  otherwise,  he  had  no  claim  nnder  the  letter  of  guaranty. 
That  the  said  letter  of  guaranty,  of  the  dtb  of  September,  contained  no 
authority  to  Manran  &  Bullae,  or  to  Edward  Bullue,  to  pay  any  part  of  the 
debts  of  Joshua  Maaran,  Jr.  ;  but  that  it  was  a  simple  indemnity  against 
any  damage  which  the  said  Edward  Ballus  might  anavoidably  sastain  from 
the  closing  np  of  the  former  basinesB  of  Joshua  Mauran,  Jr. 

The  construction  given  to  the  letter  by  the  court  below,  imposed  upon 
the  defendant  a  present  liability  for  the  whole  amoant  of  the  debts  of 
Joshua  Mauran,  Jr.,  whatever  the  amount  might  be.  Whereas,  the  case 
shows  that  such  a  liability  was  proposed  to  the  defendant,  by  Edward 
Bullus,  and  rejected  by  the  defendant  ;  this  simple  indemnity  against 
unavoidable  injury  being  substilated  in  its  stead.  The  letter  being  addressed 
to  Edward  Bullus,  before  the  copartnership  of  Mauran  &  Bullus,  and  in  con- 
templation thereof,  cannot  be  considered  as  a  contract  with  any  other 
person  than  Edward  Bollus.  That  the  plaintiff  so  considers  it,  by  bringing 
the  action  in  the  name  of  Bullus  ;  and  tbat  in  order  to  support  the  action, 
it  is  necessary  to  prove  a  payment  and  advance  of  money  by  said  Ballus, 
individaally.  Consequently,  that  a  payment  from  the  funds  of  Maaran  A 
Bullus,  by  the  authority  of  Mauran  &  Bullus,  wilt  not  support  said  action 
in  the  name  of  Edward  Bullus.  Story  on  Partnership,  p.  850-06,  and 
authorities  there  cited. 

,  ,  "Under  the  second  exception,  Mr.  Whipple  contended,  tbat 
'  Mauran  &  Bullus,  by  taking  the  whole  property  of  Joshua  Mauran, 
Jr.,  into  their  possession,  and  upon  their  failure,  assigning  the  uncollected 
debts  and  other  property  to  their  assignees,  instead  of  placing  it  under  the 
management  of  the  defendant,  had  assumed  the  ownership  of  the  dehta  and 
other  property,  and  discharged  the  defendant  from  any  liability,  if  any 
liability  ever  existed. 

Z.  CoUim  Xee  and  Southard,  for  the  defendants  in  error,  contended — 

1.  That  the  letter  of  guaranty  in  question  was  an  absolute  and  unequi- 
vocal indemnity  to  Edward  Bullus,  against  all  loss  and  damage  in  settling 
up  the  old  concern  of  Joshua  Manran,  Jr.;  and  ooald  be  construed  in  no 
other  way,  and  must  be  liberally  interpreted  according  to  the  fair  intentJODs 
of  tbc  parties  to  it. 

2.  That  being  a  guarantee  to  Edward  Bullus,  individually,  and  he  altme 
being  the  party  to  the  contract,  he  was  alone  injured,  and  therefore,  th6 
suit  was  properly  brought  in  his  own  name,  and  not  that  of  the  firm  ;  and  it 
made  no  difference  in  principle,  whether  he  paid  the  advances  out  of  the 
partnership  fund  or  not,  as,  in  point  of  fact,  he  had  famished  all  the  capital 
to  the  new  firm,  and  it  was,  therefore,  his  own  fund. 

Tbe  following  oases  as  to  the  first  point  (construction  of  letters  of 
guaranty)    were  cited  :    Mason  v.   Pritchard,   12  East  2S?  ;    Stagg  t. 
Upham,  10  Pick.  147  ;  DrvmmM^  v.  Brextmam,  12  Wheat.  61»  ;  Ihugkm 
T.  Beynoldt,  7  Pot.  117  ;  and  Lee  v.  Dick,  10  Ibid.  4M. 
342 


184>V  OP  THE  UNITKD  STATES.  «« 

HaoraD  t.  BuIIdb. 
Od  the  2d  point,  cited  Collyer  od  Part.  446-7  ;  Qow  on  Part.  138  ; 
Story  on  Part.  364.  Also  the  uases  of  Alexander  v.  Barter,  2  Cromp,  & 
Jerr.  188,  1S8  ;  Robaon  v.  Dmmmmid,  S  Bain,  ft  Adol.  303,  and  the 
aonnsel  referred  generally  to  the  oases  named  in  the  note  to  Story  on  Part- 
nership 364. 

MoLbas,  Jastioe,  delivered  the  opinion  of  the  coort. — After  stating  the 
facts,  he  said  :  The  questions  in  this  ease  arise  on  the  instractioas  of  the 
court ;  and  they,  very  properly,  as  we  think,  refer  the  jory  to  the  facta  and 
circomatanoee  under  which  the  guaraotee  was  given.     It  is  *only  by  . 


such  reference,  that  that  instrument  can  be  correctly  understood  and 
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condtnied.  In  the  construction  of  all  instrnments,  to  ascertain  the  intention 
of  the  parties  is  the  great  object  of  the  court ;  and  this  is  especially  the 
case  in  acting  upon  guarantees. 

The  guarantee  under  consideratioi],  !n  the  first  place,  refers  to  the  fact 
that  Bullns,  to  whom  it  was  addressed,  was  about  to  form  a  connection  in 
the  mercantile  business,  in  the  city  of  New  York,  with  the  eon  of  guarantor. 
And  from  the  evidence,  it  appears,  that  he  was  well  acquainted  with  the 
nature  and  extent  of  that  partnership,  for  ho  had  read  the  articles  of  co- 
partnership, or  the  numoran(/a  f  rom  which  they  were  drawn.  As  it  appears 
from  the  statement  of  Bonney,  that  the  articles  were  drawn  in  August,  and 
placed  in  the  bands  of  Bullus,  who  returned  them  with  the  blanks  filled  and 
some  alterations,  there  can  be  little  doubt,  that  the  defendant  below  read 
them  while  at  New  York.  That  he  was  well  aoquainted  with  the  conditions 
of  the  partnership,  bis  son  testifies. 

With  this  knowledge,  we  come  to  the  next  sentence  in  the  guarantee, 
which  is,  "  And  as  the  said  Joshua  Mauran,  Jr.,  having  been,  and  is  at  this 
time  prosecuting  mercantile  business  in  that  city  on  his  own  account."  It 
will  be  recollected,  that  in  the  articles  of  copartnership,  Joshua  Mauran,  Jr., 
covenanted,  that  ho  would  give  to  his  partner  satisfactory  security  that  he 
would  pay  all  the  debts  which  he  then  owed,  and  all  the  responsibilities  in- 
curred by  him  in  carrying  on  his  former  business,  without  drawing  upon 
the  partnership  fund.  Of  this  covenant,  the  defendant  below  not  only  had 
full  notice,  hut  it  was  proved,  that  on  his  return  from  New  York  to  Provi- 
dence, he  took  with  him  a  bond  drawn  by  the  person  who  drew  the  articles 
of  copartnership,  binding  him  to  pay  the  debts  of  his  son.  This  bond  he 
did  not  execute,  but  wrote  to  Bullus  the  letter  of  gQaranty.  With  these 
facts  in  view,  after  stating  the  fact  that  his  son  had  been  in  business  in 
Now  York  as  above,  and  that  Bullus  was  abont  oommenoing  a  partnership 
with  him,  the  defendant  says,  "  Now,  therefore,  in  consideration  of  the 
Bame,  and  at  the  request  of  Joshua  Mauran,  Jr.,  I  hereby  agree  to  bear  you 
harmless,  in  regard  to  the  closing  up  and  settlement  of  the  said  Joshua 
Mauran,  Jr.'s  former  hnsiness.  And  I  hereby  guaranty  yon  against 
*any  loss  you  may  sustain  from  the  former  business  of  said  Joshua  r^.q. 
Mauran,  Jr.  *- 

Now,  looking  at  the  facts  connected  with  the  guarantee,  and  the  oironm- 
stanoes  under  which  it  was  given,  there  would  seem  to  be  no  doubt  of  the 
□nderstanding  and  intention  of  the  parties.  Bullus,  having  a  capital  of 
nearly  (30,000,  was  unwilling  to  advance  it  as  the  stock  of  the  new  firm, 
nnless  he  should  be  indemnified  against  the  debts  which  had  grown  out  of 

348 


CSS  SUPREMK   COURT  lJm*y 

Xaunui  T.  BnHiii. 
tbe  former  bnainees  of  bis  partner.  And  Joshaa  Manran,  Sen.,  with  the 
view  of  seoaring  so  ooDsiclerable  a  capital,  and  bo  advantageoaa  a  conneo- 
tion  in  bnsiness  for  bis  son,  was  willing  to  indemnify  Bnllus  against  tbeM 
debts.  And  be  preferred  the  gaarantee  to  the  bond  which  was  prepared. 
'  The  latter  would  have  imposed  an  nnconditional  obligation  to  pay  these 
debts,  whilst  the  former  only  required  him  to  pay  Bollns  the  sum  advanoed 
by  him  in  discharge  of  them. 

Bnt  it  is  earnestly  contended,  that  as  these  debts  were  paid  by  the  firm, 
and  not  by  Ballue  only,  he  cannot  maintain  an  action  in  bis  own  name  on 
the  guarantee.  It  is  very  clear,  that  the  firm  conld  not  maintain  an  action 
on  this  instmment.    The  indemnity  was  personal  and  limited  to  Bnllns. 

But  the  best  answer  to  this  argument  is  the  finding  of  the  jury,  under 
the  instruction  of  the  court.  They  werti  instructed,  "  that  if,  from  the 
evidence,  they  should  find,  tbatat  the  time  of  signing  the  letter  of  guaranty, 
it  was  understood  both  by  the  plaintiff  and  the  defendant,  that  the  plaintiff 
was  to  be  at  liberty  to  pay  the  debts  of  Joshua  Manran,  Jr.,  either  out  of 
his  own  private  funds,  or  out  of  the  partnership  funds  ;  and  in  either  case, 
the  plaintiff  was  to  be  entitled  to  indemnify  therefor,  under  the  letter  of 
guaranty,"  Ac,  they  should  find  for  the  plaintiff.  They  did  so  find,  and 
consequently,  the  facts  hypothetteally  stated  in  the  instruction  are  estab- 
lished. And  the  only  question  that  can  arise  on  this  part  of  the  iiistructioD 
is,  whether  the  facts  fonnd  vere  properly  submitted  to  the  jury. 

Now,  out  of  what  fund  these  debts  were  to  be  paid,  oould  not  be  a  matter 
of  any  importance,  it  would  seem,  to  the  guarantor.  The  objection  that 
BnlluH  cannot  recover,  because  the  debts  were  paid  with  the  partnership 
funds,  under  the  circum stances,  is  purely  technical.  Every  dollar  of  the 
,,,-->  money  thus  paid,  though  used  in  "the  partnership  name,  was  in  fact 
-'  the  money  of  BuUus.  To  meet  this  technical  objection,  and  carry 
out  the  indention  of  the  parties,  we  think  the  instmotion  was  proper.  The 
facta  on  which  it  was  founded  did  not  contradict  the  written  agreement, 
nor,  in  any  degree,  affect  the  liability  of  the  party  beyond  the  clear  import 
of  the  guarantee.  By  the  articles  of  copartnership,  either  partner,  with  th« 
consent  in  writing  of  the  other,  might  withdraw  from  the  firm  any  amount 
of  mouey.  This  was  known  to  the  guarantor.  And  also  the  fact  that  the 
whole  capital  of  Bnllus  was  paid  into  the  firm.  If  this  be  admitted,  it  fol- 
lowed, that  any  payments  made  by  Bnllns,  in  discharge  of  the  debts,  oould 
only  be  paid  out  of  the  firm.  The  jury  also  found,  in  pnrsnance  of  the 
latter  part  of  the  same  instruction,  that  Bullus  was  a  creditor  of  the  firm 
to  the  full  amount  of  its  capital  stock.  These  faots,  fonnd  by  the  jury,  dis- 
embarrass the  case  from  the  technicalities  thrown  around  it  by  the  counsel 
of  the  guarantor.  They  show  that  it  was  the  understanding  of  the  guar- 
antor, that  BuUuB  should  be  indemnified  against  the  previous  debts  of  his 
pertner,  whether  he  paid  them  out  of  the  partnership  fund,  or  otherwise. 

The  construction  that  the  guarantor  is  only  bound  to  indemnify,  in  oa«e 
payment  of  these  debts  had  been  enforced  against  BuUus  by  legal  measures, 
is  not  sustained  by  the  words  of  the  instrument.  In  the  first  place,  he  was 
not,  and  oould  not  be  made,  legally  responsible  for  these  debts.  The  guu^ 
antor  then  must  have  contemplated  a  voluntary  payment,  or  at  least,  not  a 
payment  by  legal  compulsion.  The  guarantor  agrees  to  bear  Bnllus  "  barm- 
less,  in  regard  to  the  losing  up  and  settlement  of  the  said  Joshaa  Manran, 


184*3  OP  THE   UNITED  STATES.  5M 

Prigg  T.  PsiiDl;Iraltl». 
Jr.'s  foimer  bnainesa."  Here  is  a  strong  recognition  of  an  agency  by  Bnllas 
in  the  settlement  of  these  debts.  To  Bastain  the  credit  of  the  firm,  it  was 
DeceSBsry  to  pay  the  debts  in  question  ;  and  we  find  that,  in  a  very  short 
time  after  the  firm  commenced  business,  the  payment  of  these  debts  wad 
commenced,  and  such  payments  were  made,  from  time  to  time,  by  the  Grmf 
natil  near  the  time  of  itd  failure.  The  moneys  reoeived  from  the  debts  due 
to  the  previous  concern  were  credited  on  the  books  of  the  firm,  and  the  pay- 
ments made  by  it  on  the  *Bame  account  were  charged.  But  the  mode  rt.a^ 
of  keeping  the  account  by  the  firm  can  have  no  bearing  in  the  case,  '- 
as  the  facts  found  by  the  jury  obviate  all  objections  on  this  ground. 

Suppose,  BuUns  bad  been  charged  on  the  books  of  the  firm,  with  tbe 
moneys  paid  in  discharge  of  the  debts  ;  the  objection  as  to  the  partnership 
interest  could  not  in  that  case  be  made.  But  the  money  thus  applied  would 
have  been  no  more  the  money  of  Bullus  than  Chat  which  was  paid  by  the 
firm.  The  facts  found  by  the  jary  present  the  case  in  its  true  character, 
and  give  a  strong  equity  to  the  plaintiff  below.  Qencrally,  all  instruments 
of  suretyship  are  construed  strictly,  as  mere  matters  of  legal  right ;  the 
rule  is  otherwise,  where  they  are  founded  on  a  valuable  consideration.  But 
in  the  present  oase,  the  relationship  of  Mauran,  the  partner,  and  the  guaran- 
tor, connected  wtlh  the  other  circumstances,  constitute  as  clear  a  case  for 
indemnity  as  oonid  well  be  imagined.  That  the  debts  of  Mauran,  Jr.,  were 
paid  by  Bullus,  or,  with  his  assent,  in  virtue  of  tbe  guarantee,  there  is  no 
reason  to  doubt.     Indeed,  this  fact  is  substantially  found  by  the  jury. 

The  assignment  by  the  firm  of  the  uncollected  debts  of  Joshua  Manraii, 
Jr.,  to  Robinson,  does  not  release  the  guarantor.  In  this  respect,  the 
instruction  of  the  court  was  correct.  The  jury  were  directed,  if  they  should 
find  for  the  plaintiff,  to  deduct  from  the  amount  thus  found  the  full  value 
of  the  debts  of  Joshua  Mauran,  Jr.,  which  had  been  assigned  by  the  firm, 
and  render  a  verdict  for  the  balance.  The  debts  of  Mauran,  Jr.,  osHigned 
by  the  firm,  were  proved  to  be  bad  with  but  one  exception  ;  and  that  ap- 
pears to  have  been  deducted  by  the  jury  from  the  sum  paid  hy  tbe  firm,  in 
discharge  of  those  debts. 

Upon  the  whole,  we  are  satisfied,  that  substantial  justice  has  been  done 
between  the  parties,  by  the  judgment  of  the  circuit  court ;  and  we  think 
there  is  no  principle  of  law,  arising  out  of  the  iurttruotions,  which  retjuire  a 
reversal  of  the  judgment.     It  is,  therefore,  affirmed. 

Judgment  affirmed. 


*Edwabd  Paioa,  Plaintiff  in  error,  o.  Tbe  OoiototrmA.LTB  or    [*68d 
Fbhkbtltamia,  Defendant  in  error. 

OotuUtutional  law. — FtigUwea  from  labor. — Powen  oftha  itat«$. 

Kdwud  Prigg^  ■  dUien  of  the  itaM  of  Uarjland,  »u  indioUd  for  kidiupping,  in  the  inaTt  of 
o*«r  RDd  tarmiDar  of  York  RoantT,  Pennijlvtoik,  for  haring  fonnblr  Ukn  kod  canted  «wa;, 
from  that  ooantj,  to  the  atate  of  Hurrland,  a  negro  woman,  namsd  Hai^rat  Xoigan,  with  the 
dsdgn  and  InteatJon  of  her  being  lield,  sold  and  diapoaed  of,  aa  a  alaTe  for  lifo,  contrary  to  % 
itatote  of  PanncTtTauU,  paaaed  on  the  SAth  daj  of  March  1889 ;  Bdward  Prigg  pleadwl  not 
giint7,and  tbe  jnr;  found  a  apecial  rerdict,  on  wbicb  judgmeot  ma  Tendered  for  tha  oManoii- 
wealth  of  FMiiu;lraDia ;  the  uata  wa*  remored  to  the  tupreme  Mart  of  tiie  atXe,  and  the 
JudeoBantoftliteoaTtaf  ojeraad  tenaineraas,/)ra/miNd,anraMd{  and  the  oaae  was  carried 


Ua  SUPREME  COURT  [Jui'r 

Pilgg  T.  PiDiiijlTuiia, 
to  tbc  ■apreow  court  of  tb«  United  States ;  the  conatitntioaalitj  of  the  Uw,  afuI«F  wbldi  tb« 
indjctmeat  vib  found,  being  denied  bj  tbe  counael  of  the  state  of  Merjlind ;  whloh  atate  had 
undenaken  the  defence  for  Edward  Frigg,  and  proseeaied  tbe  writ  of  error;  tbe  canaawas 
brought  to  the  aupreme  court,  with  tbe  sanctiua  of  bolh  the  acatea  of  Itaryland  and  Pou- 
RjlTania,  with  a  Tiew  to  have  the  que-tioa  in  tbe  case  settled.  Margaret  Moi^as  waa  tfa« 
bIkts  tar  life,  under  the  laws  of  Marjlaad,  of  Margaret  Aebmore,  a  eititen  of  that  Btate  ;  in 
ISUS,  ihe  escaped  and  Qed  from  (he  state,  into  Pennsjlrania;  Edward  Frig^  baring  been 
dalj  appoinied  the  agent  nnd  attome;  of  Uii^rei  Aahmore,  and  haying  obtained  ■  warrant 
from  a  justice  of  the  peace  of  York  coiintj,  caused  Uargaret  ICoigan  to  Im  taken,  aa  a  fn^- 
tive  from  labor,  b;  a  conatable  of  the  elate  of  PenuHjlranis,  before  the  magjatrala,  who  refoaed 
to  take  cogDisance  of  the  case ;  and  tbereupan,  Edward  Priggcarried  her  and  herchJIdrea  Into 
Uaryland,  and  delivered  them  to  Margaret  Asbmore.  Tlie  children  were  bom  la  PemujlvaQla ; 
one  of  them,  more  than  a  jear  after  Margaret  Morgan  hnd  fled  and  escaped  from  Marjland. 
Bv  the  firat  section  of  the  act  oF  assembly  of  Pecnsjlrania,  of  25tb  March  1SS6,  it  is  proVided, 
that  if  an;  person  shall,  by  force  and  violence,  take  and  carrr  awaj,  or  ahall,  by  fraud  or 
talae  pretence,  atUmpt  to  take,  carry  awa;  or  Deduce,  an;  ot^ro  or  tDulatto^  from  anj  part  of 
[he  commoDvealth,  with  a  design  or  intention  of  selling  and  dispoalng  of,  or  kee[dtig  or  detain- 
ing, such  negro  or  mnlatto,  aa  a  slave  or  servant  for  life,  or  for  any  other  term  whatsoeTer 
such  person,  and  all  persons  siding  and  abetting  him,  sball,  on  oonrictlon  thereof,  be  deemed 
guilty  of  a  felcuy,  and  ahsll  forfeit  and  pay  a  snm  not  less  than  tSOO  nor  more  than  tSOOO, 
and  ahalE  lie  sentenced  to  undergo  a  servitude  far  any  term  or  terma  of  years,  not  less  than 
seven  years,  nor  ezceedinR  twentv-one  years,  and  shall  be  cooflned  and  kept  at  hard  labor, 
4c.  Other  provisions  are  contained  Id  the  act ;  It  waa  passed  in  tSSS,  aa  declared  in  ita 
title,  to  aid  in  carrying  Into  effect  the  constitution  and  laws  of  the  United  States,  relating  to 
fugitives  from  labor ;  and  on  tbe  application  to  tbe  legislature,  by  commissioners  from  the 
state  of  Maryland,  'with  a  view  to  meet  the  snpposad  wlsbes  of  tbe  stale  of  Maryland, 
■I  on  the  Bubject  of  tagitive  slaves  i  but  it  hod  failed  to  prodoce  the  good  effscts  Intended. 
It  will,  probably,  be  fonnd,  when  we  look  to  the  character  o(  tbe  oonatitution  of  the  United 
States  itself,  tbe  objects  which  it  seeks  to  attain,  the  powers  wbiob  it  oonfers,  the  duties 
which  It  enjoins,  and  the  rights  which  it  secures ;  as  well  as  to  the  known  hlatorical  fool,  tbat 
man;  of  its  provlHiona  were  matters  of  compromiac  of  opposing  interests  and  opinions  ;  tbat 
no  uniform  rule  of  interp relation  con  be  applied,  which  may  not  allow,  eren  If  it  does  not 
positively  demand,  many  modiBcations  in  its  actual  application  to  particnlar  clsoses.  Ferbapa, 
the  safest  rule  of  interpretation,  after  all,  wilt  be  foond  to  be,  to  look  to  the  nature  and  objacta 
of  the  particular  powers,  duties  and  rights,  with  all  the  IlKfats  and  aids  of  contemporary  bialory  j 
and  to  give  to  the  words  of  each,  juHt  sui'b  operation  and  force,  consistent  with  their  legitimate 
meaning,  as  may  fairly  secure  ind  attain  the  ends  proposed. 
It  is  historically  well  known,  that  the  object  of  the  clause  in  the  constltn^on  of  the  United 
States,  relating  to  persons  owing  service  and  labor  in  one  slate,  escaping  into  other  statee,  waa 
to  securo  to  the  citliens  of  tbe  slave  holding  states  the  complete  right  and  title  of  owuer«btp 
In  thdr  slaves,  as  property,  in  every  state  in  the  Union,  into  which  they  might  escape  from  the 
state  whera  they  were  held  la  servitude.  The  full  rec<^nitK)n  of  thia  right  and  title  waa 
indiepcnssble  to  the  security  of  this  species  of  property,  In  all  the  slaveJiolding  atatea ;  and 
indeed,  was  so  vital  to  the  preservation  of  their  domestic  intereata  and  institntions,  that  ii 
cannot  be  doubted,  that  it  constituted  a  fundamental  article,  without  the  adoption  of  wblcb, 
the  Union  could  not  have  been  formed.  Its  true  design  was,  to  guard  against  the  dootrines 
and  principles  prevailing  in  the  ncn-sluveholding  statea,  by  preventing  tbem  fromfntenneddling 
with,  or  obstructing  or  abolishing,  the  rights  of  the  ownera  of  slaves. 
By  the  general  law  of  nationn,  no  naiion  Ih  bound  to  recognise  the  state-of  slavery,  aa  to  fortign 
slaves  within  ild  territoriul  dominions,  when  It  is  opposed  to  ita  own  policy  and  Institutions, 
in  favor  of  the  subjects  of  other  nations  where  slavery  is  roct^nised.  If  It  does  it.  It  is  m  a 
matter  of  comity,  and  not  as  a  matter  n(  international  right ;  the  state  of  slavery  is  deemed  to 
be  a  mere  municipal  regulation,  founded  npon,  and  limited  to,  the  range  of  the  territorial  iawa. 
Tbe  clause  iu  the  constitution  of  the  United  Stntes,  relating  to  fngilives  from  bbor,  manifeetly 
contemplatea  the  existence  of  a  positive,  unqualified  right,  on  the  part  of  the  owner  of  the 
alave,  which  no  state  taw  or  regulation  can  In  any  way  qualify,  regulate,  control  or  restrain. 
Any  state  Uw  or  regulation,  which  interrupts,  limits,  delays  or  postpones  the  rights  of  tbe 
owner  to  the  immediate  command  of  his  service  or  labor,  operates,  pro  (ants,  a  diwdiarge  of 
the  slave  therefrom ;  tbe  question  can  never  be,  bow  much  be  is  discharged  from,  bat  whether 
be  is  discharged  from  any,  by  the  natural  or  neuesBary  operation  of  tbe  state  lawa^  or  atat* 
340 
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ngnkdou  [  the  qtuttloB  is  not  one  of  qoMitlt;  or  degne,  but  of  witUwUIng  or  eontroIHng 
the  ioekkot*  of  »  poiitlve  ri(^t. 

Th«  ownar  of  k  foglUTe  bIit«  hu  tbe  Mme  right  to  seiia  and  take  him  In  a  itate  (o  whioh  he 
bM  eiciped  or  fled,  that  he  had  in  the  atate  froia  which  be  eeoaped ;  and  it  ia  veil  known  that 
thia  right  to  aeiiure  or  recaptare  ia  uniTeraallj  acknowledged  In  all  tbe  sliTeJioldiiig  atatea. 
Tbe  coDct  haTe  oat  the  alighleat  heaitation  in  bolding,  that  onder  and  in  Tirtne  ot  the  con- 
Btitntion,  tbe  owner  of  the  bUtb  ia  clothed  with  *the  latborit;  io  ever;  K«te  of  tbe  •■,,„, 
Union,  to  acixe  and  reeapture  bia  slave,  whererer  be  can  da  it,  without  anj  bieaob  of  >■ 
the  peace  or  illegal  riolence.  In  thia  aenae,  and  m  tbia  extent,  thia  claaaa  in  the  conatitotion^ 
maj  properly  be  a*id  to  exrvute  itself,  and  to  reqaire  no  aid  from  iegialation.atata  or  national. 

The  coDBtitotion  does  not  atop  at  a  mere  annunciation  o(  tbe  rigbta  of  tho  owner  to  aeiie  hie 
abeeonding  or  fagitive  alBve,  in  the  stale  to  whieh  he  niaj  hare  fled ;  it  it  had  dona  so,  it 
would  hare  left  the  owner  of  the  alare,  Id  manj  cues,  utterlj  without  anj  adequate  redress. 

The  conatitation  declaree,  that  tbe  fugitive  slaTs  ahail  be  dellTered  up,  on  claim  of  the  partj  to 
whom  aerrice  or  l«bor  ma;  be  dne.  It  is  eiceedinglj  diffluult,  if  not  Impracticable,  to  read 
Ibis  language,  and  not  to  feel  that  it  eonlemplated  some  further  ratnedial  redress  than  that 
which  might  be  administered  at  the  hand  of  the  owner  himself — "  a  claim  "  is  to  be  made. 

"  A  claim,"  in  ■  just  Juridical  aenae.  Is  •  demand  of  some  matter,  as  of  right,  made  by  one  person 
upon  another,  to  do  or  to  forbear  to  do  some  act  or  tbing,  as  a  matter  of  dntj. 

It  cannot  well  be  doubted,  thai  the  oanatltntion  requires  the  delivery  ot  the  fngitire,  on  the 
claim  of  tbe  master;  and  the  natnral  inference  certainly  is,  that  the  national  goverment  la 
clothed  with  the  appropriate  authority  and  tDuctious  to  enforce  it.  The  fuadamental  prin- 
ciple applioatile  to  all  casea  of  this  sort  would  seem  to  be,  that  where  tbe  end  Is  required,  the 
meana  are  given ;  and  where  the  datj  is  enjoined,  the  ability  to  perrorm  it,  la  oontempiated 
to  eisist  on  the  part  of  tbe  functionaries  to  whom  it  is  intrusted. 

Tbe  chose  relsdng  to  togitire  slaTss  is  found  ia  the  nallonal  constitution,  and  uot  in  that  of 
any  state.  It  might  well  be  deemed  an  anconstitutlonal  exercise  ot  the  power  of  Inter- 
pretation, to  insist  that  the  statea  are  boond  to  provide  means  to  carry  into  effect  the  datiei 
of  tbe  natioiuJ  govenuncot,  nowhere  delisted  or  intrusted  to  them  by  the  conslitnlion ;  on 
the  contruy,  the  natural,  if  not  the  necessary,  oonclosion  is,  that  the  nstional  government, 
iDtbeabeeneeot  allpoeitiveproviwonsto  the  contm7,ia  bound,  through  Itaown  proper  dapari- 
meota,  legliltUve,  eiecntive  or  jadiciary,  as  the  case  may  require,  to  carry  into  ettect  all  tbe 
rights  and  duties  impoeed  upon  it  by  the  constitution. 

A  elaim  to  a  tagitive  slave  is  a  controveraj  In  a  case  "  anaing  under  the  constitution  ot  the 
Unhed  States,''  under  the  eipiese  delegation  ot  Judicial  power  given  by  that  inatramenl 
Otrngrees,  then,  may  call  that  power  into  activity,  tor  the  very  purpose  of  giving  ettect  to  tbe 
right ;  and  It  so,  then  it  may  prescribe  the  mode  and  extent  to  which  it  shall  be  applied  ;  and 
how,  and  nnder  what  circumstances,  the  proceedings  shall  afford  a  complete  protection  and 
guarantee  ot  the  right 

Hm  proviaions  of  the  sectiona  ot  the  act  ot  oongrese  ot  ISth  February  ITHS,  on  the  anhject  ot 
furtive  slaves,  as  well  as  relative  to  tugitivei  from  justice,  cover  both  the  aubjecla;  not 
tiecauae  they  eihaaat  the  remedies,  which  may  be  applied  by  congress  to  enforce  tbe  rights 
it  tbe  provisions  shall  be  found.  In  practice,  not  to  attain  the  object?  of  the  oonstitution;  but 
beoanse  they  point  out  all  the  humIcs  ot  attaining  those  objects  which  oongreei  have  as  yet 
denned  expedient  and  proper.  It  thia  is  so,  it  would  seem,  upon  just  priacipies  of  oonstruc- 
ttoo,  that  tha  legislation  of  coogreea,  it  constitutional,  niuat  supersede  all  stale  legislation 
npon  the  same  subject ;  and  by  neoeesary  implication,  prohibit  ii  ;  lor  it  oongressluiTeAOon- 
stttntlonal  power  to  regulate  a  particular  aubject,  and  thoy  do  iii;tually  regulate  It  in  a  ^veo 
manner,  *and  In  a  oertala  form.  It  cannot  be,  that  the  state  legislatures  have  a  right  ragj., 
to  interfere.  This  doctrine  was  fully  recogoiwd  in  the  ouse  ot  Bouaton  v.  Xoore,  •■ 
0  Wheat.  1, 31,  a.  Where  congress  have  excluaive  power  over  a  aubject,  it  Is  notoompetent 
for  aUte  legliUtion  to  add  to  the  provisiona  of  congresa  on  that  subject. 

Oongreaa  have,  on  various  oeoasions,  exercised  powera  which  were  neoeesaTy  and  proper,  as 
mesne  to  carry  into  effect  rlghta  expreealy  given,  and  duties  eipreeely  enjoined,  by  the  con- 
stitnUon.  Tbe  end  being  required,  it  has  been  deemed  a  just  and  necessary  Implication,  thnt 
tbe  means  to  aoeompllah  it  are  given  also;  or,  in  other  words,  that  the  power  flows  s*  a 
naoasMry  means  to  accomplish  the  enda. ' 

'  This  case  In  effect  decides,  tiiat  where  con-    not  competent  tor  state  legation  to  add  to 
grees  has  exeluaive  power  over  a  anbject,  it  is    its  provisions.     It  waa  one  ot  those  poUtloal 
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Rm  MtiBUtDllona]it7  of  the  act  of  congress  relating  to  fagitlrM  from  libor,  bsa  been  sBnned 
by  the  adjadicstions  of  the  atala  tribunals,  and  bj  those  of  ibe  oonrta  ot  tbe  UBiled  Ststw. 
It  tbe  qnestioD  ot  the  conititationality  ot  the  law  ««ra  one  of  doabtfnl  Gooitroctlon,  sncti 
long  aoqnieBuence  in  it,  sacb  con  tern  poransoua  eipoeitloos  ot  It ;  anil  sudi  axtenBlve  and 
uDiform  reoogaitions,  would,  in  the  judf^ent  of  Ibe  court,  eatltls  the  qaesUon  to  be  oonsid- 
ered  at  rest.  Congreas,  the  eiecuti*e,  and  the  jndidsrj  haro,  apoa  rarioos  occasions,  acted 
npoQ  this  al  a  sound  and  reasonable  doctrine.  Stuart  «.  Lafrd,  1  O»noh  KW ;  Kartin  r 
Hunter,  I  Wheat  flOij  Gobens  e,  ComaiOD wealth  of  Titginls,  «  Ilnd.  8»4,  ciied. 

The  proriaions  of  the  act  of  lath  February  1798,  relatiTe  to  fugitlTe  sIbtc*,  is  clnrlT  ooneUtu- 
tionai  in  all  its  leading  profisioDS ;  and  Indeed,  with  tbe  eioepllon  of  tbat  part  wbioh  oaafera 
■uthoritj  on  state  Enagistnites,  Is  free  trom  reasonable  doubt  or  difBcalt]'.  At  to  the  aatboritf 
BO  cottterred  oa  slate  ma^Blrates,  while  a  difference  of  opInloD  ailats,  and  may  eiiat,  on  this 
point,  In  dittereat  states,  whether  ftate  migiatratea  are  bound  to  act  under  It,  none  is  enter- 
tained bj  the  court,  that  etate  ma^strates  may,  IF  tbey  choose,  eiendse  the  aathoritT,  unless 
prohibited  by  state  Itgialation. 

The  power  ot  Ugitlation  iu  relation  to  fugitiTes  from  Uior,  is  eiclnsire  fn  the  natioaal  legislature 
BturgM  IT.  OrowniDshield,  4  VTbeat.  1S2,  IBS,  cited. 

The  right  to  Mixe  and  retake  fugitive  siaTes,  and  tbe  dnty  to  delirer  them  up.  In  wbatoTCr  state 
of  the  Union  they  may  be  found,  ia,  under  the  constitution,  recognised  as  an  absolute  posilivo 
right  and  doty,  pomdinz  tbe  whole  Union  with  an  equal  and  snprenie  forM,  uncontndled 
and  unoontroUable  by  state  soTereignty  or  state  l^slttion. 

Tbe  right  and  doty  are  coextensive  and  uniform  in  remedy  and  operation,  throughout  tbe 
whole  Daion.  The  owner  bas  the  same  security,  and  the  same  remedial  joatioe,  and  (he  uiihi 
exemption  from  slate  regulatlona  and  control,  dirou^b  bowerer  many  aUles  be  may  pass  with 
the  fngitl*e  slave  in  his  possession,  ht  traiuitS,  to  bis  domlcil. 

The  court  are  by  no  means  to  be  understood,  in  any  manner  whatever,  to  doabt  or  to  inlerTere 
with  the  police  power  belonging  to  tbe  statas,  in  virtue  of  their  gonerat  sorereignty.  That 
police  power  exlenda  over  all  aubjects  witbin  tbe  territorial  llmlu  ot  the  states,  ami  has  nerer 

Wanders  wUeh,  a*  Talleyrand  said,  are  worae  of  the  attention  heretofore  beetowed,  and  the 

than  crimes.    And  the  more  to,  beMuse  inch  simple  nature  of  ths  queetioa  to  be  daeided 

deoi^n   wsa    totally  imiieceBsary ;    the  sole  induce  me  to  give  my  decWoo  now.    Taking 

qnesUoD  before  tbe  court  being  that  of  tbe  the  words  ot  the  clause  of  the  oonatltatian, 

ooofliet  ot  the  sute  law  with  tbe  federal  con-  and  those  of  tbe  set  ot  ISfiO  alone,  there  can 

Btitution.     This  case  resulted   in  the  passage  be  no  difllculty — the  words  are,  '■  peraoM  licht 

of  the  fugitive  ilaveUwot  ISBO,  tbe  repeal  of  loserrice  or  labor  In  ooeatale,  under  the  taw; 

the  Usaonri  oompromisc,  and  ultlmaloly.  the  thereof."    Now,  I  know  of  no  worda  tbat  could 

eiril  war  and  the  entire  aboliljon  of  slavery,  mote  cleariy  Inclnde  apprentices   than  ihoee 

wltbont  even  ciMnpensatlon  to  the  owners  of  I  have  qnoted,  for  the  plain  effeut  ot  the  very 

slaTe  property  in  tboae  states  which  remained  words  ot  every  indeutare  ot  apprentjceslnp  is 

loyal  to  tbe  Union.     11  was  subsequently  do-  to  bold  the  party  to  Venice ;  and  if  I  ooold  ga 

dded,  that  whilst  the  states  bad  no  power  to  b^ond  tbe  wonts  of  tbe  act  of  congress,  and 

embuTSH  tbeownerot  a  fugitive  stave  In  the  those  of  the  article  of  the  conatitntloa,  I  should 

assertion  of  bis  rights,  they  might  legislate  in  say,  that  every  oonuderation  of  poli^  would 

aid  ot  Boeh  dahusnt.    It  la  gttterally  supposed,  dictate  inoh  a  oonatrHCtiao ;  beoauae,  to  decide 

that  tbe  act  of  ISSO,  in  relation  to  tngitives  the  contrary,  would    be  to  dis^arge  every 

trom  labor,  Is  virtually  repealed  by  the  con-  apprentice  in  Fennaylvania  thai  obese  to  cross 

etitational  amendnent  sboliahlag  slavery ;  but  the  Delaware,  and   every  one  elaewbare  that 

this  Is  uot  so  ;    it  is  still  In  force  as  to  ran-  repaired  to  this  stale  and  refused  to  retvrn  to 

sway  apprentioea,  wtw  are  fugitives  from  labor,  bia  dnty.  The  ttfation  created  by  an  indenture 

within  the  meaningof  its  provisions,  ss  waade-  of  sppr«itioeabip  is  nt   soch  character,  thnt 

tided  in  tbe  district  court  for  tbe  eMlem  district  minora  and   orphans,   instead    ot    rewtainlDg 

of  Fennaylvania  in  July  18GS,  in  tbe  case  of  ignorant  and  unprotected,  beooms  aeqnalnlMl 

James  M .  Boaler  v.  Willhim  Cumnilnci,  Jr.  witli  the  arts  and  seleaoes,  and  an  fitted  for 

Can,  J. — I  have  bad  niy  attention  called  to  the  dntieaof  life)  and  to  preaeiTewash  astaie 

the  cUnse  ot  the  constitution,  and  tlie  acts  of  of  usefulness    tbe    priw^plas   of  extradition 

oongresa  of  110S  and  ISDO,  providing  for  the  should  be  ap|riled.     It  is  true,  tbat  no  case  has 

rendition  of  persons  held  to  labor,  aud  tbe  been  died  In  which  a  Uniled  Stales  oonrt  or 

mode  of  so  ddng,  very  often  i   and  the  result  Judge  baa  decided    this  very   qneKknt;    bol 
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bcMi  concttM  U>  the  United  States;  It  iB  whollj  diitiDgaighable  from  the  right  and  dutf 
NMured  bf  the  proviilon  of  the  constllation  relating  to  fugitive  alnvea,  which  ii  etalnfivel* 
derived  from  the  oonatilutitni,  and  obtains  iU  whole  efflciencj  therefrom. 
The  court  entertain  no  doabt  (rbataoerer,  that  the  ataiex,  in  virtue  of  their  geoentl  police  power, 
poaawt  fall  jurkdictkKi  to  arrest  aad  reetraia  runavaj  slaves,  and  to  remove  them  [rom  tbair 
borders,  and  otherwise  to  aecnre  themaelvea  ugainBt  tbeir  depredfttions,  'and  evil  |. 


example,  aa  the;  certainlf  may  do,  in  cane  of  idlers,  vagabooda  and  paupers.    The 


[•M» 


rights  o(  the  ownere  of  fugitive  slavea  are  in  no  juel  acnBe  interfered  with  or  regulated  b; 
invh  a  ooune;  and  In  manj  oaaea,  they  maj  be  promoted  bj  the  exercise  of  the  police  power. 
Such  regulacions  can  never  be  permitted  to  iulerfere  with  or  obstruct  the  jnat  rights  of  the 
owner  to  reclaim  his  slave,  derived  from  the  comiiitution  of  the  United  Sules,  or  with  tbe 
retnediea  prescribed  by  ccmgrees  to  aid  and  enforce  the  aanie. 
The  act  of  the  legislalnre  of  Peansjlvaaia  upon  which  the  indictment  agaioat  Edward  Prigg  ia 
foaoded,  ia  nnoonatltutional  and  void  ;  it  purports  to  punish  as  a  public  otfeDce  against  the 
stale,  the  very  act  of  aelxing  and  retnoving  a  alave  bj  hia  master,  which  the  constitution  of 
the  Uidted  Butes  wo*  designed  to  Jastir;  and  uphold. 

Brbob  to  the  Supreme  Conrt  of  PennsylvaDia.  The  defendant  in  error, 
Edwsrd  Prigg,  with  Nathan  S.  BemU,  Jacob  Forward  and  Stephen  Lewix, 
Jr.,  were  indicted  by  the  grand  jury  of  York  county,  Pennsylvania,  for 
that,  on  the  first  dny  of  April  1837,  upon  a  certain  negro  woman,  named 
Margaret  Morgan,  with  force  and  vioknoe,  they  made  an  aasault,  and  with 
force  and  violence,  feloniously  did  take  and  carry  her  away  from  the  county 
of  York,  within  the  commouwealth  of  Pennsylvania,  to  tJie  state  of  Mary- 
land, with  a  design  and  intention  there  to  sell  and  dis|>08e  of  the  naid  Mar- 
garet Morgan,  as  and  for  a  slave  and  servant  for  life.  Edward  Prigg,  one 
of  the  defendants,  having  been  arraigned,  pleaded  not  guilty.    The  cause 

perhaps.  It  b  becanae  the  master  baa  enforead  of  him  under  the  municipal  rq^latloDS  of  the 

his  rights  b;  seiiing  hia  apprentice  and  ooa.  state  In  which  he  ia  deserted,  is   lunding  ou 

vejing  him  home,  that  this   law  and   that  of  him,  and  his  parents  too.     It  cannot,  however, 

1798  has  not  been  resorted  to,  and  the  want  be  said,  that   in   this  caae   the  binding   was 

of  use,  or  non-nsn-,  hia  no  influence  upou  the  agafnat   the  father's   will,  for   It   ia  in  proof 

construction  of  a  plainlv  eipreaiied  statute.  before  me.  that  it  was  with  the  consent  of  the 

It  la  eqnall;  clear,  that  though  a  judge,  in  father,  who  aent  bis  son  to  Delaware  on  trial, 

considering  the  case  of  a  fugitive  slave,  in  to  be  bnnnd  if  he  was  IDced,  and  aenthim  baok 

connection  with  tbe  statute,  might  speak  onl;  to  that  state,  after  he  was  bound,  when,  on  one 

of  a  alave  aa  within  its  purview,  and  another,  occasion,  he  had  nbsconded.      The  qiicaiion, 

in  a  case  like  the  preaent,  might  speak  only  of  therefore,  is  between  the  father  and  master  on 

apprentices;   yet  each  might  wiih   proprietj  tbla  proof;   and   it  cannot  be,  that  the  filbcr 

use  the  words,  "a  person  held  to  labor."    It  ia  shall  stand  bv,  and  tee  hia  son  bound  in  an- 

equally  to  be  observed,  that  no  dedrioa  has  otber  stale,  to  receive  education  and  nurture, 

been  had,  in  which  it  has  been  held,  that  the  and  just  when  he  becomes  valuable  to  a  master, 

words  of  the  constltntlon  apply  only  lo  alavea.  Ui  take  him  away ;  such  o  course  would  amounl 

Host  certainly,  this  lad  la  held  by  a  btndlDg  to  poaiUve  fraud.     The  cooaent  ia  ao  material, 

□nriei-  a  local  proceeding,  within  the  authority  that  It  ia  not  going  too  far  to  say,  that  If  a  slave 

of  any  atate  lo  provide,  and  thereby  lo  affect  ahould  oome  here,  with  hia  maater'a  consent, 

persona  within  Iker  limits  and  auliject  to  her  and   hind  himaalf  apprentice,  or,  being  hers, 

jurisdlcUon.      The    marriage  of    a   minor  In  ahoold  so   bind   himaalf,   wlib    tbe    master's 

Delaware,  good  by  the  law  of  that  state,  would  oonsent,  in  the  first  case,  he  would  not  be  a 

be  good  ererywhere  else.     How,  one  of  the  fugitive  slave,  within  the  meaning  of  the  act  of 

objects  of  sppmitioeBblp  Is  to  prevent  paoper-  congress,  and  in  tbe  seoond,  the  master  would 

ism ;  and  a  child  whose  parenia  are  in  another  not  be  allowed  to  question  the  validity  of  the 

and  a  distant  slate,  and  who  have  deaerted  indenture.    Thia  caae,  llierefore,  rt-luma  lo  the 

him.  Is  a  pauper,  notwithatanding  the  fact  of  commiasloner  for  adjudication,  ha  being  now 

his  having  lawful  protectors  who  do  not  dis-  In  poMeasion  of  ony  views   on   the   subject, 

charge  their  duty  to  him,  and  the  diapoaldon  Relator  remanded  lotiie  custody  of  the  mar  hsi. 
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waa  tried  before  the  oonrt  of  quarter  eeasioDa  of  York  connty,  on  tbe  2Sd 
day  of  May  1839  ;  and  tbe  jary  found  tbe  following  epeoial  verdict : 

"  Tbat  at  a  seaaioa  of  tbe  general  assembly  of  tbe  oommonwealtb  of 
Pennsylvania,  bolden  at  tbe  city  of  Pbiladelpbia,  on  the  first  day  of  Harob 
1180,  tbe  following  law  was  passed  and  enacted,  to  wit,  "  An  act  for  tbe 
gradaal  abolition  of  slavery : 

g  3.  All  persons,  as  well  negroes  and  mnlattoes,  as  otbers,  wbo  sball  be 
bom  within  this  state,  shall  not  be  deemed  and  oonaidered  as  servants  for 
life  or  slaves ;  and  all  servitude  for  life,  or  slavery  of  children,  in  conse- 
qnenoe  of  slavery  of  their  mothers,  in  the  osse  of  all  children  born  within 
this  state,  from  and  after  the  passing  of  this  aot  as  aforesaid,  shall  be  and 
hereby  is  utterly  taken  away,  extinguished  and  for  ever  abolished. 
,- .^1  g  4.  Provided  always,  that  every  negro  and  mulatto  *ehild,  bom 
-'  within  this  state,  after  tbe  passing  of  this  aot  as  aforesaid  (wbo 
would,  in  case  this  aot  had  not  been  made,  have  been  bom  a  servant  foi 
years,  or  life,  or  a  slave),  shall  he  deemed  to  be,  and  shall  be,  by  virtue  of 
this  aot,  the  servant  of  saoh  persons,  or  her  or  his  assigns,  who  woald,  in  such 
case,  have  been  entitled  to  like  relief,  in  case  be  or  she  shall  be  evilly 
treated  by  his  or  her  master  or  mistress,  and  to  like  freedom  dues  and  other 
privileges,  as  servants  boand  by  indenture  for  four  years  are  or  may  bo  enti- 
tled ;  unless  tbe  person  to  whom  tbe  service  of  any  such  child  shall  belong, 
sball  abandon  his  orber  claim  to  the  same ;  in  which  case  the  overseers  of  the 
poor  of  the  city,  or  township  or  district,  respectively,  where  such  child  shall 
be  ao  abandoned,  sball,  by  indenture,  bind  out  every  child  so  abandoned,  as 
an  apprentice,  for  a  time  not  ezoeeding  the  age  hereinbefore  limited  for  tbe 
service  of  such  children. 

g  S.  Every  person  who  is,  or  shall  be,  tbe  owner  of  any  negro  or  mulatto 
slave  or  servants  for  life,  or  till  tbe  age  of  thirty-one  years,  now  within  this 
State,  or  his  lawful  attorney,  shall,  on  or  before  the  first  day  of  ITovombcr 
next,  deliver  or  cause  to  be  delivered  in  writing  to  tbe  clerk  of  the  peace 
of  the  county,  or  to  the  clerk  of  the  court  of  sessions  of  the  city  of  Phila- 
delphia, in  which  he  or  she  shall  respectively  inhabit,  tbe  name  and  airname, 
and  occupation  or  profession,  of  snch  owner,  and  tbe  name  of  tbe  county  and 
township,  district  or  ward  wherein  he  or  she  reaideth  ;  and  also  thu 
name  and  names  of  any  such  slave  and  slaves,  and  servant  and  servants  for 
life,  and  till  the  age  of  thirty-one  years,  within  this  state,  wbo  shall  he  such 
on  tbe  said  first  day  of  November  next,  from  all  other  persons ;  which  par- 
tionlsrs  shall,  by  said  clerk  of  the  sessions  and  clerk  of  tbe  said  city  court, 
be  entered  in  books  to  be  provided  for  that  purpose  by  the  said  clerks  ;  and 
no  negro  or  mulatto  now  within  this  state  shall,  from  and  after  the  said  first 
day  of  November,  be  deemed  a  slave  or  servant  for  life,  or  till  the  age  of 
thirty-one  years,  unless  bis  or  her  name  shall  be  entered  as  aforesaid  on  such 
records,  except  such  negro  or  mulatto  slaves  and  servants  as  are  hereinafter 
excepted ;  the  said  clerk  to  be  entitled  to  a  fee  of  two  dollars  for  each  slave 
or  servant  so  entered  as  aforesaid,  from  the  treasury  of  tbe  county,  to  be 
sallowed  to  faim  in  bis  accounts. 

*iuiil        S  *"  P"^'^^®^  always,  that  any  person  in  whom  tbe  'ownership  or 

-'  right  to  tbe  service  of  any  negro  or  mulatto  shall  be  vested  at  thd 

pMsing  of  this  aot,  other  than  such  as  are  hereinbefore  excepted,  his  or  her 

titan,  exeoutors,  administrators  and  assigns,  and  all  and  every  of  them,  sev- 
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eratly,  shall  be  liable  to  the  overBcers  of  the  poor  of  the  city,  township 
or  district  to  which  any  auch  negro  or  mulatto  shall  become  chargeable,  for 
such  necessary  expense,  with  costs  of  suit  thereon,  as  such  overseers  may  be 
put  to,  through  the  neglect  of  the  owner,  master  or  mtstress  of  such  negro  or 
mulatto,  notwithstanding  the  name  and  other  descriptions  of  such  negro 
or  ranlatto  shall  not  be  entered  and  recorded  as  aforesaid,  unless  his  or  her 
master  or  owner  shall,  before  such  slave  or  servant  obtain  his  or  her  twenty- 
eighth  year,  execute  and  record  in  the  proper  county,  a  deed  or  instrnmeat 
Bccnring  to  such  slave  or  servant  his  or  her  freedom. 

%  8.  In  all  oases  wherein  sentence  of  death  shall  be  pronounced  against 
a  slave,  the  jury  before  whom  he  or  she  shall  be  tried,  shall  appraise  and 
declare  the  value  of  such  slave ;  and  in  case  such  sentence  be  executed,  the 
court  shall  make  an  order  on  the  state  treasurer,  payable  to  the  owner  for 
the  same,  and  for  the  costs  of  prosecution  ;  bat  in  case  of  remission  or 
mitigation,  for  the  costs  only. 

§  9.  The  reward  for  taking  up  runaway  and  absconding  negro  and 
mulatto  slaves  and  servants,  and  the  penalties  for  enticing  away,  dealing 
with,  or  harboring,  concealing  or  employing  negro  and  mulatto  slaves  and 
servants,  shall  be  the  same,  and  shall  be  recovered  in  like  manner,  as  in  oase 
of  servants  bonnd  for  four  years. 

g  10.  No  man  or  woman,  of  any  nation  or  color,  except  tbe  negroes  or 
mulattoes  who  shall  be  registered  as  aforesaid,  shall,  at  any  time  hereafter, 
be  deemed  adjudged  or  holden,  within  the  territories  of  this  commonwea  1th 
as  slaves  or  servants  for  life,  but  as  free-men  and  free-women  ;  except  the 
domestic  slaves  attending  upon  delegates  in  congress  from  the  other  Ameri- 
can states,  foreign  ministers  and  consuls,  and  persons  passing  through  or 
sojourning  in  this  state,  and  not  becoming  resident  therein,  and  seamen 
employed  in  ships  not  belonging  to  any  inhabitant  of  this  state,  nor 
employed  in  any  ship  owned  by  any  such  inhabitant ;  provided,  such  domes- 
tic slaves  shall  not  be  alienated  or  sold  to  any  inhabitant,  nor  (except  in  the 
case  of  members  of  congress,  *foreign  mininters  and  consuls)  retained  r^,  . . 
in  this  state  longer  than  six  months.  ^ 

g  12.  And  whereas,  attempts  may  be  made  to  evade  this  act,  by  intro- 
dooing  into  this  state  negroes  and  mulattoes  bound  by  covenant  to  serve 
for  long  and  unreasonable  terms  of  years,  if  the  same  be  not  prevented  ; 
Therefore — 

§18.  No  covenant  ot  personal  servitude  or  apprenticeship  whatsoever, 
shall  be  valid  or  binding  on  a  negro  or  mulatto,  for  a  longer  time  than  seven 
years,  unless  such  servant  apprentice  were,  at  the  oommenccment  of  such 
servitude  or  apprenticeship,  under  the  age  of  twenty-one  year;  ;  in  which 
case,  such  negro  or  mulatto  may  be  holden  as  a  servant  or  apprentice, 
respectively,  according  to  the  covenant,  as  the  case  shall  be,  until  he  or 
she  shall  attain  the  age  of  twenty-eight  years,  but  no  longer. 

§  14,  That  this  act,  or  anything  herein  contained,  shall  not  give  any 
relief  or  shelter  to  any  absconding  or  runaway  negro  or  mulatto  slave  or 
servant,  who  has  absconded  himself,  or  shall  abscond  himself,  from  his  or 
her  owner,  master  or  mistress,  residing  in  any  other  state  or  country  ;  bat 
such  owner,  master  or  mistress,  shall  have  like  right  and  aid  to  demand, 
claim  and  take  away  his  slave  or  servant,  as  he  might  have  had,  in  case  this 
aot  bad  not  b«en  made  :  and  that  all  negro  and  mulatto  slaves,  now  ownei^ 
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and  heretofore  resident  in  other  Btatoa,  who  have  absconded  themsclvca,  or 
been  olandestiiiely  carried  away,  or  who  may  be  employed  abroad  as  seamen, 
and  have  not  absconded  or  been  brought  back  to  their  owners,  masters  or 
raiatress&s  before  the  passing  of  this  act,  may,  within  fire  years,  l>e  registered 
an  effectually  as  is  ordered  by  this  act  concerning  those  who  are  not  within 
this  state,  on  producing  such  slave  before  any  two  justices  of  the  peace,  and 
satisfying  the  said  jasticee,  by  due  proof,  of  his  former  residence,  absconding, 
running  away  or  absence  of  snch  slaves  as  aforesud,  who  thereupon  shall 
direct  and  order  the  said  slaves  to  be  entered  on  the  record  as  aforesaid. 

And  the  jurors  further  found,  that  at  a  session  of  the  general  assembly 

of  the  commonwealth  of  Pennsylvania,  holden  at  the  city  of  Philadelphia, 

•mil   ""  ^^°  ^^^^  ^*y  **'  March  1788,  the  *following  law  was  passed  and 

■I  enaoted,  "An  act  to  explain  and  amend  'an  act  for  the  gradual 

abolition  of  slavery,'" 

g  1.  For  preventing  many  evils  and  abuses  arising  from  ill-disposed 
persons  availing  themselves  of  certain  defects  in  the  act  for  the  gradual 
abolition  of  slavery,  passed  on  the  first  day  of  March,  in  the  year  of  our 
Lord  1780,  be  it  enaoted  : — 

g  2.  The  eiceptioo  contained  in  the  tenth  section  of  the  act  of  the  first 
of  March  1760,  relative  to  domestic  slaves,  attending  upon  persons  passing 
through  or  sojourning  in  this  state,  and  not  becoming  resident  therein,  shall 
not  be  deemed  or  taken  to  extend  to  the  slaves  of  such  persons  as  are  in- 
habitanta  of,  or  resident  in,  this  state,  or  who  shall  come  here,  with  an 
intention  to  settle  and  reside ;  but  all  and  every  slave  or  slaves  who  shall 
be  brought  into  this  state,  by  persons  inhabiting  or  residing  therein,  or 
intending  to  inhabit  or  reside  therein,  shall  be  immediately  considered, 
deemed  and  taken  to  be  free,  to  all  intents  and  purposes. 

§  9.  l^o  negro  or  mulatto  slave,  or  servant  for  term  of  years  (except  as 
in  the  last  exception  of  the  tenth  section  of  the  said  act,  is  excepted),  sball 
bo  removed  out  of  this  state,  with  the  design  and  intention  that  the  place 
of  abode  or  residence  of  such  slave  or  servant  shall  be  thereby  altered  oi 
changed,  or  with  the  design  and  intention  that  such  slave  or  servant,  if  a 
female  and  pregnant,  shall  be  detained  and  kept  out  of  this  state  till  ber 
delivery  of  the  child  of  which  she  is  or  shall  be  pregnant,  or  with  the  design 
and  intention  that  such  slave  or  servant  shall  be  brought  again  into  this 
state,  after  the  expiration  of  six  months  from  the  time  of  suoh  slave  or 
servant  having  been  first  brought  into  this  state,  without  his  or  her  consent, 
if  of  full  age,  testified  upon  a  private  examination,  before  two  jnstioes  of 
the  peace  of  the  city  or  county  in  which  he  or  she  shall  reside,  or  being 
under  the  age  of  twenty-one  years,  without  his  or  her  consent,  testified  in 
manner  aforesaid,  and  also  without  the  consent  of  his  or  her  parents,  if  any 
such  there  be,  to  be  testified  in  like  manner  aforesaid,  whereof  the  said 
justices,  or  one  of  them,  shall  make  a  record,  and  deliver  to  the  said  slave  or 
servant  a  copy  thereof,  containing  the  name,  age,  ooudition  and  the  place 
uf  abode  of  such  slave  or  servant,  the  reason  of  such  removal,  aud  the  place  to 
^  ,  which  he  *or  she  is  about  to  go  ;  and  if  any  person  or  persons  what- 
-I  soever  shall  sell  or  dispose  of  any  stinh  slave  or  servant,  to  _any  per- 
son out  of  this  state,  or  shall  send  or  carry,  or  cause  to  be  sent  or  carried, 
any  such  slave  or  servant,  out  of  this  state,  for  any  of  the  purposes  afore- 
said, whereby  BQob  slave  or  servant  would  lose  those  benefits  and  privil^ea 
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which  by  the  Uwb  of  this  state  are  secured  to  him  or  her,  and  Bball  cot  have 
obtained  all  sach  oonsent  as  by  this  act  is  required,  testified  in  the  manner 
before  mentioned,  every  such  person  and  persons,  his  and  their  aiders  and 
abettors,  shall  severally  forfeit  and  pay,  for  every  such  offenoe,  the  sum  of 
seventy-five  pounds,  to  be  recovered  in  any  court  of  record,  by  an  action  of 
debt,  bill,  pliunt  or  information,  at  the  suit  of  any  person  who  will  sue  for 
the  same  ;  one  moiety  thereof,  when  recovered,  for  ihe  ase  of  the  plaintiff, 
the  other  moiety  for  the  use  of  the  poor  of  the  city,  township  or  plaoe  from 
which  such  slave  or  servant  shall  be  taken  and  removed. 

§  4.  All  persons  who  now  are,  or  hereafter  shall  be,  poBsessed  of  any  child 
or  children,  born  after  the  first  day  of  March  1780,  who  would,  by  the  said 
act,  be  liable  to  serve  till  tbe  age  of  twenty-eight  years,  shall  on  or  before 
the  first  day  of  April  1789,  or  within  six  months  next  after  the  birth  of  any 
such  child,  deliver  or  cause  to  be  delivered,  in  writing,  to  the  olerk  of  the 
peace  of  the  county,  or  the  clerk  of  the  court  of  record  of  the  city  of  Pbila* 
delphia,  in  which  they  shall  respectively  inhabit,  the  name,  sirname,  and 
occupation  or  profession  of  sach  possessor,  and  of  the  county,  township, 
district  or  ward  in  which  they  reside,  and  also  the  age  (to  the  best  of  his  or 
her  knowledge),  name  and  sei  of  every  such  child  or  children,  under  the 
pain  and  penalty  of  forfeiting  and  losing  all  right  and  title  to  every  such 
child  and  children,  and  of  biro,  her  or  them  immediately  becoming  free  ; 
which  said  return  or  account  in  writing  shall  be  verified  by  the  oath  or 
affirmation  of  the  party,  which  the  said  clerks  are  hereby  respectively 
authorized  and  required  to  administer,  and  the  said  clerks  shall  make  and 
preserve  records  thereof,  copies  and  extracts  of  which  shall  be  good  evi- 
dence in  all  courts  of  justice,  when  certified  under  their  hands  and  seals  of 
office  ;  for  which  oath  or  affirmation,  and  entry  or  extract,  the  said  clerks 
shall  be  respeotivly  entitled  to  one  shilliDg  and  six-pence,  and  no  more, 
*to  be  paid  by  him  or  her,  who  shall  so  as  aforesaid  make  such  entry,  >■«..„ 
or  demand  the  extract  aforesaid.  *■ 

And  whereas,  it  has  been  represented  to  this  house,  that  vessels  have  been 
fitted  out  and  equipped  in  this  port,  for  the  inir|uitou8  purpose  of  receiving 
and  transporting  the  natives  of  Africa  to  places  where  they  are  held  in 
bondage,  and  it  is  just  and  proper  to  dlsconrage,  as  far  as  possible,  such 
proceedings  in  future : 

§  6.  If  any  person  or  persons  shall  build,  fit,  eqnip,  man  or  otherwise 
prepare  any  such  ship  or  vessel,  within  any  port  of  this  state,  or  shall 
aause  any  ship  or  other  vessel  to  sail  from  any  port  of  this  state,  for 
the  purpose  of  carrying  on  a  trade  or  traffic  in  slaves,  to,  from  or  be- 
tween Europe,  Asia,  Africa  or  America,  or  any  place  or  ooontries  what- 
soever, or  of  transporting  slaves  to  or  from  one  port  or  plaoe  to  another, 
in  any  part  or  parts  of  the  world,  such  ship  or  vessel,  her  tackle,  fnrni- 
tnre,  apparel  and  other  appurtenances,  shall  be  forfeited  to  tbe  common- 
wealth, and  shall  be  liable  to  be  seized  and  prosecuted  by  any  officer  of 
the  cnstoms,  or  other  person,  by  information  in  rem,  in  the  supreme  court, 
or  in  the  county  court  of  common  pleas  for  the  county  wherein  snob  wiz- 
ore  shall  be  made  :  whereupon,  such  proceedings  shall  be  bad,  both  unto 
and  after  judgment,  as  in  and  by  tbe  impost  laws  of  this  commonwealth  in 
case  of  seizure  is  directed.  And  moreover,  all  and  every  person  and  persons 
so  building,  fitting  out,  manning,  equipping  or  otherwise  preparing  orsend- 
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iug  away  any  sbip  or  vessel,  koowing  or  iotending  that  tbe  same  sh^  be 
employed  in  aaob  trade  or  business,  contrary  to  the  true  intent  and  mean- 
ing of  this  act,  or  in  any  wise  aiding  or  abetting  tberein,  Hhall  severally 
forfeit  and  pay  the  sum  of  one  thousand  pounds,  one  moiety  thereof  to  the 
use  of  the  commonwealth,  and  tbe  other  moiety  thereof  to  the  use  of  him 
or  her  who  will  sue  for  the  same,  by  action,  debt,  bill,  plaint  or  infor- 
mation. 

And  whereas,  the  praotioe  of  separating,  which  is  too  often  exercised  by 
the  masten  and  mistresses  of  negro  and  mulatto  slaves,  or  servants  for 
term  of  years,  in  separating  husbands  and  wives,  and  parents  and  children, 
requires  to  be  checked,  so  far  as  the  same  may  be  done  without  prejudice  to 
such  masters  or  mi  stresses  : 

§  6.  If  any  over  or  possessor  of  any  negro,  mulatto  slave  or  slaves,  or 
*HKn1  ^*'^*°*  **'  servants  for  term  of  years,  shall,  from  and  *after  the  first 
■I  day  of  July  next,  separate  or  remove,  or  cause  to  be  separated  or 
removed,  a  husband  from  his  wife,  or  wife  from  her  husband,  a  child  from 
his  or  her  parents,  or  a  parent  from  a  child,  or  any  or  either  of  the  descrip- 
tions aforesaid,  to  a  greater  distance  than  ten  miles,  with  the  design  and 
intention  of  changing  the  habitation  or  place  of  abode  of  such  husband  or 
wife,  parent  or  child,  unless  such  child  shall  be  above  the  age  of  four  years, 
without  the  consent  of  such  slave  or  servant  for  life  or  years  shall  have  been 
obtained  and  testified  in  tbe  manner  hereinbefore  described,  such  person  or 
persons  shall  severally  forfeit  and  pay  the  sum  of  fifty  pounds,  with  costs  of 
suit,  for  every  such  offence,  to  be  recovered  by  action  of  debt,  bill,  plaint  or 
information,  in  the  supreme  conrt  or  in  any  court  of  common  pleas,  at 
the  suit  of  any  person  who  will  sue  for  the  same  ;  one  moiety  thereof, 
when  leoovered,  for  the  use  of  the  plaintiffs,  ihe  other  moiety  for  the  use  of 
the  poor  of  the  city,  township,  or  place  from  which  said  husband  or  wife, 
parent  or  child,  shall  have  been  taken  and  removed. 

And  the  jarora  further  found,  that  at  a  session  of  tbe  general  assembly  of 
the  commonwealth  of  Pennsylvania,  holden  at  Harrisbni^,  on  the  26th  day 
of  March  1826,  the  following  law  was  passed,  "An  act  to  give  effect  to  the 
provisions  of  the  constitution  of  the  United  States  relative  to  fugitives  from 
labor,  for  the  protection  of  free  people  of  color,  and  prevent  kidnapping." 

g  1.  If  any  person  or  persons  shall,  from  and  after  the  passing  of  this 
act,  by  force  and  violence,  take  and  carry  away,  or  cause  to  be  taken  or 
oarried  away,  and  shall,  by  fraud  or  false  pretence,  seduce,  or  cause  to  be 
seduced,  or  shall  attempt  so  to  take,  carry  away  or  seduce,  any  negro  or 
mulatto,  from  any  part  or  parts  of  this  commonwealth,  to  any  other  place 
or  places  whatsoever,  out  of  this  commonwealth,  with  a  design  and  inten- 
tion of  selling  and  disposing  of,  or  of  causing  to  be  sold,  or  of  keeping  and 
detaining,  or  of  causing  to  be  kept  and  detained,  such  negro  or  mulatto,  as  a 
slave  or  servant  for  life,  or  for  any  term  whatsoever,  every  such  person  or 
persons,  his  or  their  aiders  or  abettors,  shall  on  conviction  thereof,  in  any 
ooort  of  this  commoowealtb  having  competent  jurisdiction,  be  deemed 
guilty  of  a  felony,  and  shi^l  forfeit  and  pay,  at  the  discretion  of  the  court 
*KKi1  *P"^S  ^^^  sentence,  a  sum  not  less  than  five  hundred,  nor  more 
J  than  one  thousand  dollars,  one-half  whereof  shall  be  paid  to  tbe  person 
or  persons  who  shall  prosecute  for  the  same,  and  the  other  half  to  this 
commonwealth  ;  and  moreover,  shall  be  sentenced  to  undergo  a  servitude 
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for  aof  term  or  terms  not  less  than  seven  years,  nor  exoeeding  twenty-one 
years,  and  shall  be  confined  and  kept  to  bard  labor,  fed  and  clothed  in  the 
manner  as  is  directed  by  the  penal  laws  of  this  commonwealth  for  persons 
convicted  of  robbery. 

§  2,  If  any  person  or  persons  shall,  hereafter,  knowingly  sell,  transfer  or 
assign,  or  shall,  knowingly,  purchase,  take  or  transfer  an  asBignment  of  any 
negro  or  mulatto,  for  the  purpose  of  fraudulently  removing,  exporting  or 
carrying  said  negro  or  mulatto  out  of  this  state,  with  the  design  or  intent, 
by  frand  or  false  pretenceB.  of  making  him  or  her  a  slave  or  servant  for  life, 
or  for  any  term  whatsoever,  every  person  bo  offending  shall  be  deemed 
guilty  of  a  felony,  and  on  conviction  thereof,  shall  forfeit  and  pay  a  fine  of 
not  less  than  five  hundred  dollars,  nor  more  than  two  thousand  dollars,  one- 
half  whereof  shall  be  paid  to  the  person  or  persons  who  shall  proBeoute  for 
the  same,  and  the  other  half  to  the  commonwealth  ;  and  moreover,  shall  be 
sentenced,  at  the  discretion  of  the  court,  to  undergo  a  servitude  for  any 
term  or  time  not  less  than  seven  years,  nor  exceeding  twenty-one  years,  and 
shall  be  confined,  kept  to  bard  labor,  fed  and  clothed  in  the  same  manner  as 
is  directed  by  the  penal  laws  of  this  commonwealth  for  persona  convicted  of 
robbery. 

g  S.  When  a  person  held  to  laljor  or  servitude  in  any  of  the  United 
States,  or  in  either  of  the  territories  thereof,  under  the  laws  thereof,  shall 
escape  into  this  commonwealth,  the  person  to  whom  such  labor  or  service  is 
dae,  his  or  her  duly  authorized  agent  or  attorney,  constituted  in  writing, 
is  hereby  authorized  to  apply  to  any  judge,  justice  of  the  peace  or  alderman, 
who,  on  Buch  spplication,  supported  by  the  oath  or  affirmation  of  such 
claimant,  or  authorized  agent  or  attorney  as  aforesaid,  that  the  eaid  fugitive 
hath  escaped  from  his  or  her  service,  or  from  the  service  of  the  person  for 
whom  he  is  duly  constituted  agent  or  attorney,  shall  issue  bis  warrant, 
under  his  hand  and  seal,  and  directed  to  the  sheriff,  or  any  constable  of  the 
proper  city  or  county,  authorizing  and  empowering  said  sheriff  or  constable, 
to  'arrest  and  seize  the  said  fugitive,  who  shall  be  named  in  said  (■»,,« 
warrant,  and  to  bring  said  fugitive  before  a  judge  of  the  proper  I- 
connty,  which  said  warrant  shall  be  in  the  form  or  to  the  following  effect : 

"  State  of  Pennsylvania, county,  ss. 

The  Commonwealth  of  Pennsylvania,  to  the  sheriff  or  any  ooDSlable  of 

county,  greeting :     Whereas,   it   appears  by  the   oath,  or  solemn 

affirmation,  of- ,  that ,  was  held  to  labor  or  service 

to ,  of county,  in  the  state  of ,  and   the    said 

hath  escaped  from  the  labor  and  service  of  the  said 

:  Tou  are  therefore  commanded,  to  arrest  and  seize  the  body  of  the 

said ,  if  he  be  found  in  your  county,  and  bring  him  forthwith 

before  the  person  issuing  the  warrant,  if  a  judge  (or  if  a  justice  of  the  peace 
or  alderman)  before  a  judge  of  the  court  of  common  pleas,  or  of  the  district 
conrt,  as  the  case  may  be,  of  your  proper  county,  or  recorder  of  a  city,  so 
that  the  truth  of  the  matter  may  be  inquired  into,  and  the  said   '  - 

be  dealt  with  as  the  constitution  of  the  United  States,  and  the  lawa 

of  this  commonwealth  direct.     Witness  our  said  judge  (or  alderman,  or 

justice,  as  the  case  may  he),  at  this day  of ,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and . 
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By  virtue  of  snoli  warrant  the  person  named  thereio  may  be  arrested  by 
the  proper  sheriff  or  oonntable  to  whom  the  same  shall  be  delivered,  within 
the  proper  city  or  county. 

§  4.  No  judge,  jastiub  of  the  peace  or  alderman  shall  issue  a  warrant  on 
the  application  of  any  agent  or  attorney,  as  provided  in  the  said  third  sec- 
tion, nnless  the  said  agent  or  attorney  shall,  in  addition  to  his  own  oath  or 
affirmation,  produce  the  affidavit  of  the  claimant  of  the  fngitive,  taken 
before  and  certified  by  a  justice  of  the  peaoe  or  other  magistrate  auUiorized 
to  administer  oaths,  in  the  state  or  territory  in  which  such  claimant  shall 
reside,  and  accompanied  by  the  certificate  of  tbe  authority  of  such  justice  or 
other  magistrate,  to  administer  oaths,  signed  by  the  clerk  or  prothonotary, 
and  authenticated  by  tbe  seal  of  a  court  of  record,  in  such  state  or  territory; 
which  affidavit  shall  state  the  ^said  claimant's  title  to  the  service  of 

'  J  such  fugitive,  and  also  the  name,  age  and  description  of  the  person 
of  Buoh  fugitive. 

g  6.  It  shall  be  the  duty  of  any  judge,  justice  of  the  peaoe  or  alderman, 
when  he  grants  or  issues  any  warrant  under  the  provisions  of  the  third  sec- 
tion  of  this  act,  to  make  a  fair  record  on  his  docket  of  the  same,  in  which 
be  shall  enter  the  name  and  place  of  residence  of  the  person  on  whose  oath 
or  affirmation  tbe  said  warrant  may  be  granted  ;  and  also,  if  an  affidavit 
shall  have  been  produced  under  the  provisions  of  the  fourth  section  of  tbia 
act,  tbe  name  and  place  of  residence  of  the  person  making  such  affidavit, 
and  the  age  and  description  of  the  person  of  the  alleged  fugitive  contained 
in  such  affidavit,  and  shall,  within  ten  days  thereafter,  file  a  certified  copy 
thereof  in  the  office  of  the  clerk  of  tbe  court  of  general  quarter  sessions  of 
the  peace,  or  mayor's  court  of  the  proper  city  or  county  ;  and  any  judge, 
justice  of  the  peace  or  alderman  who  shall  refuse  or  neglect  to  comply  with 
the  provisions  of  this  section,  shall  be  deemed  guilty  of  a  misdemeanor  in 
office,  and  shall,  on  oonviotlon  thereof,  be  sentenced  to  pay,  at  the  discretion 
of  the  court,  any  sum  not  exceeding  one  thousand  dollars,  one-half  to  the 
party  prosecoting  for  the  same,  and  the  other  half  to  the  commonwealth. 
And  any  sheriff  or  constable,  receiving  and  executing  the  said  warrant,  shall, 
without  anneoessary  delay,  carry  the  person  arrested  before  the  judge, 
according  to  the  exigency  of  the  warrant.  And  any  sheriff  or  constable, 
who  shall  refuse  or  wilfully  neglebt  so  to  do,  shall,  on  conviction  thereof,  be 
sentenced  to  pay,  at  the  discretion  of  the  oonrt,  any  sum  not  exceeding  five 
hundred  dollars,  one-half  to  the  party  prosecuting  for  the  same,  and  th« 
other  half  to  the  oommonwealtb,  or  shall  also  be  sentenced  to  imprisonment, 
at  hard  labor,  for  a  time  not  exceeding  six  months,  or  both. 

g  0.  The  said  fugitive  from  labor  or  service,  when  so  arrested,  shall  b» 
brought  before  a  judge  as  aforesaid,  and  upon  proof,  to  the  satisfaction 
of  such  judge,  that  the  person  so  seized  or  arrested  doth,  under  the  laws  of 
the  state  or  authority  from  which  she  or  he  fled  from  service  or  labor,  to  the 
person  claiming  him  or  her,  it  aliall  be  the  duty  of  such  judge  to  give  a  eer< 
tificate  thereof  to  such  claimant,  his  or  her  duly  authorized  agent  or  attorney, 
which  shall  be  sufficient  warrant  for  removing  the  said  fugitive  to  ths  stat* 
,  1  or  territory  from  which  she  or  he  fled  :  *Provided,  that  the  oath  of 
'  the  owner  or  owners,  or  other  person  interested,  shall  in  no  case  b* 
received  in  evidence  before  the  judge,  on  the  hearing  of  the  case. 

g  7.  When  tbe  fugitive  shall  be  brought  before  the  judge,  agre«ftbly  to 
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the  prorisioiia  of  this  art,  and  either  party  allege  and  prore  to  the  satisfM- 
tkn  of  the  uid  judge,  that  he  or  she  is  not  prepared  for  trial,  and  have 
teatimony  material  to  the  matter  in  controversy,  that  oan  be  obt^ned  in  a 
reaaonable  time,  it  shall  and  may  be  lawful,  unleee  aecnrity,  satisfactory  to 
tbo  said  judge,  be  given  for  the  appearance  of  the  said  fugitive,  on  a  day 
certain,  to  commit  the  said  fugitive  to  the  common  jail  for  safe-keeping 
there  to  be  detained  at  the  expense  of  the  owner,  agent  or  attorney,  Sot  snoh 
time  M  the  judge  shall  think  reaaonabla  and  just,  and  to  a  day  certain,  when 
tbe  said  fugitive  shall  be  bronght  before  him  by  habeat  corpus  in  the  court- 
hoQae  of  the  proper  county,  or  in  term-time,  at  the  chamber  of  the  said 
judge,  for  final  hearing  and  adjudication  :  Provided,  that  if  the  adjournment 
of  the  hearing  be  requested  by  the  claimant,  his  agent  (ur  attorney,  snob 
adjournment  shall  not  be  granted,  uoless  the  said  claimant,  his  agent  or 
attorney,  shall  give  security,  satisfactory  to  the  jadge,  to  appiear  and  prose- 
cute hia  claim,  on  the  day  to  which  the  hearing  shall  be  adjourned  :  Pro- 
Tided,  that  on  the  hearing  last  mentioned,  if  tbe  jodge  committing  the  said 
fugitive,  or  taking  the  security  as  aforesaid,  should  be  absent,  sick,  or  other- 
wise nnable  to  attend,  it  shall  be  the  duty  of  either  of  tbe  other  judges,  on 
notice  gives,  to  attend  to  the  said  hearing,  and  to  decide  thereon. 

§  6.  The  officer  which  may  or  shall  be  employed  in  the  exeontion  of  the 
duties  of  this  aet  shall  be  allowed  the  same  feea  for  servioe  of  process  that 
sherifb  within  this  commonwealth  are  now  allowed  for  serving  process  in 
criminal  cases,  and  two  declare  and  fifty  cents  per  day  for  each  and  every 
day  necessarily  spent  in  performing  the  duties  enjoined  on  them  by  this  acts 
to  be  paid  by  the  owner,  agent  or  attorney,  immediately  on  the  performance 
of  the  duties  aforesaid. 

g  9.  Ko  alderman  or  jnstiee  of  the  peace  of  this  commonwealth  shall 
have  jurisdiction  or  take  oognisanee  of  the  case  of  any  fugitive  from  labor 
from  any  of  the  United  States  or  territories,  under  a  certain  act  of  con- 
gress, passed  OB  the  tenth  day  of  February  i19H,  'entitled  "an  set  -^ 
respecting  fugitives  from  justice,  and  persons  escaping  from  the  ser-  I- 
vice  of  their  masters  ;"  nor  shall  any  alderman  or  justice  of  the  peace  of  this 
Rommon wealth  isene  or  grant  any  certificate  or  warrant  of  removal  of  any 
such  fugitive  from  tabor  as  aforesaid,  except  in  the  manner  and  to  the  effect 
provided  in  the  third  section  of  this  act,  upon  the  application,  affidavit  or 
testimony  of  any  person  or  persons  whatsoever,  under  the  said  act  of  con- 
gress, or  under  any  other  taw,  authority  or  act  of  the  congress  of  the  United 
States  ;  and  if  any  alderman  or  justice  of  the  peace  of  this  oommoowealtb 
flball,  contrary  to  the  provision  of  this  act,  take  cognisance  or  jnrisdiotion 
of  the  case  of  any  sueh  fugitive  as  aforesaid,  except  in  the  manner  herein- 
before provided,  or  shall  grant  or  issue  any  certificate  or  warrant  of  removal 
as  aforesaid,  then  and  in  either  case,  he  shall  be  deemed  gnilty  of  a  mis. 
demeimOF  in  office,  and  ahall,  on  conviction  thereof,  be  sentenced  to  pay,  at 
the  discretion  of  the  court,  any  sum  not  less  than  five  hundred  dollars,  nor 
exceeding  one  thousand  dollars,  one-half  thereof,  to  the  party  prosecuting 
for  the  same,  and  the  other  half  to  the  use  of  the  commonwealth. 

g  to.  Il  shall  be  the  duty  of  the  judge  or  recorder  of  anyoourt  of  record 
in  t^ts  commonwealth,  when  ho  grants  or  issues  any  certificate  or  warrant 
of  removal  of  any  negro  or  mulatto  claimed  to  be  a  fugitive  from  labor  to 
tba  state  or  berrifory  from  which  he  or  she  fied,  in  paranaoee  of  an  act  of 
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congress  passed  tbe  12th  day  of  February  1793,  entitled  "au  act  respecting 
fugitives  from  justioe  and  persons  escaping  from  the  service  of  tbeir  mas- 
tors,"  and  of  this  act,  to  make  a  fair  record  of  the  game,  in  which  he  shall 
enter  the  age,  name,  sex  and  general  description  of  the  person  of  the  negro 
or  mulatto  for  whom  he  shall  grant  such  certificate  or  warrant  of  removal, 
together  with  the  evidence  and  the  name  of  the  places  of  residence  of  the 
witnesses,  and  the  party  claiming  Hoch  negro  or  mulatto,  aDd  shall,  within 
ten  days  thereafter,  file  a  certified  copy  thereof  in  the  office  of  the  clerk  of 
the  court  of  general  quarter  sessions  of  the  peace,  or  mayor's  court  of  the 
city  or  connty  in  which  he  may  reside. 

g  11.  Nothing  in  this  act  contained  shall  be  construed  as  a  repeal  or 
alteration  of  any  part  of  an  act  of  assembly  passed  the  first  day  of  March, 
♦kbrI   '  '^^^'  '^••''i*'*"^  "  *°  **'*  ^'^^  ^^^  gradual  abolition  of  slavery,"  except 

^  the  eleventh  section  of  said  act,  which  is  hereby  repealed  and  sup- 
plied nor  of  any  part  of  an  act  of  assembly  passed  on  the  28th  day  of 
March  1786,  entitled  "an  act  to  explain  and  amend  an  act  for  the  gradual 
abolition  of  slavery,"  except  the  7th  section  of  this  last- mentioned  act, 
which  is  hereby  supplied  and  repealed. 

And  the  jurors  further  found,  that  the  negro  woman,  Mai^aret  Morgan, 
in  the  within  indictment  mentioned,  came  into  the  state  of  Pennsylvania 
from  the  state  of  Maryland,  some  time  in  the  year  18.12  ;  that  at  that  time, 
and  for  a  long  period  before  that  time,  she  was  a  slave  for  life,  held  to 
labor,  and  owing  service  or  labor,  under  and  accordingtothe  laws  of  the  said 
state  of  Maryland,  one  of  the  United  States,  to  a  certain  Margaret  Ash- 
more,  a  oitiEen  of  the  state  of  Maryland,  residing  in  Harford  county  ;  and 
that  the  said  negro  woman,  Margaret  Morgan,  escaped  and  fled  from  the 
state  of  Maryland,  without  the  knowledge  and  consent  of  the  said  Margaret 
Ashmore  ;  that  in  the  month  of  February  1837,  the  within-named  defend- 
ant, Bdward  Prigg,  was  duly  and  legally  constituted  and  appointed  by  the 
said  Mai^aret  Ashmore,  ber  agent  or  attorney,  to  seize  and  arrest  the  said 
negro  woman,  Margaret  Morgan,  as  a  fugitive  from  labor,  and  to  remove, 
take  and  carry  her  from  this  state  into  the  state  of  Maryland,  and  there 
deliver  her  to  the  said  Margaret  Ashmore  ;  that  as  such  agent  or  attorney, 
the  said  Edward  Prigg,  afterwards,  and  in  the  same  month  of  February 
1837,  before  a  certain  Thomas  Henderson,  Esquire,  then  being  a  justice  of 
the  peace  in  and  for  tbe  county  of  Tork,  in  this  state,  made  oath  that  the 
said  negro  woman,  Margaret  Morgan,  had  fled  and  escaped  from  the  state 
of  Maryland,  owing  service  or  labor  for  life,  under  the  laws  thereof,  to  the 
said  Margaret  Ashmore  ;  that  the  said  Thomas  Henderson,  so  being  such 
justice  of  the  peace  as  aforesaid,  thereupon  issued  his  warrant,  directed  to 
one  William  MoCleary,  then  and  there  boing  a  regularly  appointed  constable 
in  and  for  York  connty,  commanding  him  to  take  the  said  negro  woman, 
Margaret  Morgan,  and  her  children,  and  bring  them  before  the  said  Thomas 
Henderson,  or  some  other  justice  of  the  peace  for  said  county ;  that  the 
^.K>j-\  ^i^  McCleary,  in  obedience  *to  said  warrant,  did  accordingly  take 

^  and  apprehend  the  said  negro  woman,  Margaret  Morgan,  and  her 
ohildren,  in  York  county  aforesaid,  and  did  bring  ber  and  tbem  before  the 
•aid  Thomas  Henderson ;  that  the  aaid  Henderson  thereupon  refused  to 
take  further  cognisance  of  said  case,  and  that  the  said  Prigg  afterwards, 
and  without  oomplyiog  with  the  provisions  of  the  said  act  of  the  general 
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assembly  of  the  oonnnonweaUh  of  PennsylvaDia,  passed  ibe  26tli  of  Maroh 
182G,  entitled  "  an  act  to  give  effect  to  the  provisioiiB  of  the  oonatitution  of 
the  United  States  relative  to  fugitives  from  labor,  for  the  protection  of  fiee 
people  of  color,  and  to  prevent  kidnapping,"  did  take,  remove  and  oarry 
away  the  B»id  negro  woman,  Margaret  Morgan,  and  her  children,  mentioned 
in  Bsid  warrant,  out  of  this  state,  into  the  state  of  Maryland,  and  did  there 
deliver  the  said  woman  and  children  into  the  onatody  and  possession  of  the 
said  Margaret  Ashmore.  And  farther  say,  that  one  of  the  said  children  so 
taken,  removed  and  carried  away,  was  born  in  this  state,  more  than  one 
year  after  the  said  negro  woman,  Margaret  Morgan,  had  fled  and  escaped 
from  the  state  of  Maryland  as  aforesaid. 

But  whether  or  not,  upon  the  whole  matter  aforesaid,  by  the  jurora 
aforesaid  in  form  aforesaid  found,  the  said  Edward  Prigg  be  guilty  in  man- 
ner and  form  as  he  stands  indioted,  the  jurors  aforesaid  are  altogether  igno- 
rant, and  therefore,  pray  the  advice  of  the  court ;  and  if,  npon  the  whole 
matter  aforesaid,  it  shall  seem  to  the  said  court,  that  the  said  Edward  Prigg 
is  guilty,  then  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  say  that 
the  said  Sldward  Prigg  is  guilty  in  manner  and  form  as  he  stands  indicted. 
Bnt  if,  upon  the  whole  matter  aforesaid,  it  shall  seem  to  the  said  court, 
that  the  said  Edward  Prigg  is  not  guilty,  then  the  jurors  aforesaid,  upon 
their  oaths  aforesaid,  say  that  the  said  Edward  Prigg  is  not  guilty  in  man- 
ner  and  form  as  he  stands  indicted. 

This  speoial  verdict  was,  under  an  agreement  between  Messrs.  Meredith 
and  Nelson,  connael  for  Edward  Prigg,  and  Mr.  Johnson,  Attomey-Gieneral 
of  Pennsylvania,  taken  nnder  the  provision  of  an  aot  of  the  assembly  of 
Pennsylvania,  passed  22d  of  May  1839  ;  and  by  agreement,  the  court  gave 
judgment  ^against  Edward  Prigg,  on  the  finding  of  the  jury  and  r,.,B 
the  indictment.  The  defendant  proseouted  a  writ  of  error  to  the  I- 
supreme  court  of  Pennsylvania,  to  May  term  1840.  On  the  23d  May  1840, 
the  following  errors  were  assigned  before  the  court,  by  Mr.  Meredith  and 
Mr.  Nelson,  who  represented  the  state  of  Maryland,  as  well  as  the  defend- 
ant. The  plaintiff  in  error  soggests  to  the  supreme  court  here,  that  the 
judgment  rendered  in  the  court  of  oyer  and  terminer  or  Tork  connty  in  this 
case,  should  be  reversed  for  the  reason  following,  viz  ;  That  the  aot  of 
assembly  of  the  oommonwealth  of  Pennsylvania,  set  oat  Jo  the  record  in 
the  said  cause,  is  repugnant  to  the  provisions  of  tbe  oonstitntion  of  the 
United  States,  and  is  therefore  void.  The  supreme  court  affirmed,  pro 
formd,  the  judgment  of  the  court  of  oyer  and  terminer ;  and  the  defend- 
ant, Edward  Prigg,  prosecnted  this  writ  of  error. 

The  case  was  argued,  for  the  plaintiff  in  error,  by  Mandiih  and  JfeUon, 
under  authority  to  appear  in  the  case  for  the  state  of  Maryland  ;  and  by 
Jo/m»on,  Attorney-General  of  Pennsylvania,  and  Sambly,  for  tbe  oommon- 
wealth of  Pennsylvania. 

The  arguments  of  all  the  counsel,  with  the  exception  of  that  of  Hr.  "Sel 
son  (which  has  not  been  received),  have  been  by  them,  respectively,  famished 
to  the  reporter. 

The  counsel  for  the  plaintiff  in  error  contended : — That  the  law  of 
Pennsylvania,  on  which  the  indictment  of  the  defendant  fonnded,  wa« 
unconstitutional: — 1.  Because  congress  has  the  exclusive  power  of  legislar 
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tion  npon  tbe  anbjeot- matter  of  tbe  said  oonBtitntional  proviuon,  tMoIi 
power  has  been  ezeroised  by  the  act  of  the  12th  Febraar;  1783.  8,  That 
if  this  power  is  not  ezclusive,  Btill  the  concurrent  power  of  the  state  legisla- 
tares  issospended,  by  the  actual  exercise  of  the  federal  power.  3.  That  if 
not  BUBpended,  still  the  atatste  of  Pennsylvaoia,  in  all  its  proTtsions  applic- 
able to  this  case,  is  in  direct  oollisioo  with  the  act  of  con^resB ;  it  Is,  there- 
fore, nnooostitatioiiat  and  void. 

,  -l  *Mer«dith,  for  the  state  of  Maryland,  interposing  in  behalf  of  the 
■  ■*  plaintiff  in  error,  adverted  to  the  special  act  of  the  legislature  of 
PenQBylvania,  of  the  22d  of  May  1839,  as  tbe  result  of  a  negotiation 
between  that  state  and  Maryland,  the  object  of  which  was,  to  settle,  by  the 
autboritative  decision  of  the  supreme  court  of  tbe  Union,  the  power  of  Btate 
legislation,  over  that  provision  of  the  constitution  of  the  United  States 
which  relates  to  fugitive  slaves.  He  then  briefly  stated  the  facts  of  the 
particular  case,  as  found  by  the  special  verdict ;  and  referring  to  the  pro- 
visions of  the  act  of  congress  of  the  ]2lh  of  February  I7ft3,  respectiog 
fugitives  from  justice,  and  persona  escaping  from  the  service  of  their  mas- 
ters, and  to  the  several  sections  of  tbe  Pennsylvania  law  of  tbe  26th  of 
March  ISSff,  which  have  given  riue  to  the  controversy  between  the  two 
states,  he  remarked,  that  the  validity  of  tbis  law  depended  entirely  upon 
the  coDstitntionality  of  the  act  of  congress.  If  that  act  was  constitutionally 
passed,  he  argued,  that  it  was  wholly  immaterial  to  inquire,  whether  it  was 
passed  in  the  exercise  of  an  excluaive  or  of  a  concurrent  power  of  legista* 
tion  ;  beoanse,  in  either  case,  the  conclusion  would  be  the  same.  The  Penn- 
sylvania law  must  be  declared  inoperative  and  void,  and  the  judgment 
oif  her  courts,  which  he  was  about  to  examine,  uLuat  necessarily  be  reversed. 

If  this  should  appear  to  be  a  proper  view  of  tbe  question  presented  by 
the  record  ;  if  it  depended  solely  upon  tbe  constitutionality  of  the  act  of 
oongreaa  ;  the  whole  matter,  as  he  believed,  would  be  found  to  lie  within 
very  narrow  limits.  But,  undoubtedly,  the  cause  itself,  looking  to  the  oon- 
seqnencea  of  its  decision  by  the  tribunal  he  addressed,  was  one  of  deep  and 
prevading  interest.  It  involved  matters  of  high  concernment,  not  only  to 
the  two 'sovereign  states,  which  stood  before  the  court  as  the  immediate 
parties  to  the  controverHj  ;  but  to  those  other  states  of  the  Union,  which, 
with  reference  to  the  questions  at  issue,  occupied  the  same  relative  position. 
Indeed,  it  would,  perhaps,  be  not  too  much  to  say,  that  the  case  was  one 
:of  vital  intereat  to  the  peace  and  perpetuity  of  the  Union  itself.  For  he  be- 
lieved, that  to  the  interference  of  state  legislation,  might  justly  be  aaoribed 
MBob  of  that  exasperation  of  public  sentiment,  which  unhappily  prevailed 
upon  a  sabject  tbat  seemed  every  day  to  assume  a  more  malignant  and 
*S601  ^'^^t'^Q^S  aspect.  It  waa  fit,  therefore,  that  such  *a  cause  should 
-'  receive  not  only  a  careful,  but  a  thorough  examination,  before  it  was 
finally  passed  upon  by  tbe  conclusive  judgment  of  the  court. 

Tbat  he  might  render  what  assistance  was  in  bis  power  to  this  end,  he 
proposed  to  consider  the  case,  with  a  view  of  maintaining  tbe  three  follow- 
ing propositions :  I.  That  congress  has  the  exclusive  power  of  legislation 
upon  tbe  subject-matter  of  the  constitutional  provision  in  question.  2.  Tbat 
if  the  power  is  not  exclusive,  still,  from  its  very  nature,  the  concurrent 
power  of  the  state  legislatures  is  suspended  by  tbe  actual  exercise  of  ths 
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federal  power.  3.  That  if  the  power  is  not  suspended  over  th(^  wbole 
sabject-matter  of  the  provision,  still  it  cannot  be  oonstitntionally  ezeroieed, 
BO  as  to  conflict  with  federal  legislation  ;  and  consequently,  that  the  law 
of  Pennsylvania,  so  far  as  it  was  applied  npon  the  indictment  to  the  case  of 
the  plaintifF  in  error,  is  voi]  and  inoperative  ;  because  its  provisions  arc  in 
direct  collision  with  those  of  the  act  of  congress. 

Before  proceeding  to  discass  these  propositions,  he  observed,  that  there 
was  a  preliminary  inquiry  on  which  it  wonld  be  proper  to  bestow  a  brief 
attention.  And  that  was,  whether  this  constitutional  provision  required 
legislation  ;  whether  proprio  vigore,  it  was  not  autbcient  of  iiself,  and  by 
itself,  to  effectuate  the  object  it  contemplated,  He  did  not,  it  was  true,  an- 
ticipate such  a  construction  from  the  learned  counsel  for  the  state  of  Penn- 
sylvania ;  for,  if  successfully  maintained,  it  would  be  fatal  to  their  case. 
Beoaase  it  was  clear,  beyond  all  doubt,  that  if  the  legislation  of  congress  is 
inhibited,  on  the  ground  that  the  constitution  neither  intends  nor  requires 
legislative  regulation,  the  same  reason  must  necessarily  exclude  the  legisla- 
tion of  the  states  ;  and  therefore,  in  reference  to  the  present  case,  if  the 
constitution  effects  its  own  purposes,  by  its  own  unassisted  strength,  the 
law  of  Pennsylvania  which  professes  by  its  title  "  to  give  efEect  to  the  pro- 
visions of  the  constitution  of  the  United  States,  relative  to  fugitives  from 
labor,"  is  at  beet  a  mere  work  of  legislative  supererogation,  wholly  futile  and 
inoperative.  It  was  not,  therefore,  he  said,  in  its  direct  bearing  npon  the 
case,  that  he  deemed  the  inquiry  important ;  but  because,  elsewhere,  in  leg- 
islative assemblies,  as  well  as  in  judicial  forums,  this  construction  had 
*beeD  so  gravely  insisted  on  as  to  deserve,  at  least,  a  passing  rt-ai 
notice.  *■ 

A  very  brief  examination  of  the  provision  in  the  constitution  would,  he 
thought,  make  it  manifest,  that  it  looks  to  subsequent  legislative  enactments. 
The  first  clause  prohibits  the  states  from  passing  any  law,  or  adopting  any 
regulation,  by  which  fugitives  from  labor  may  be  discharged  from  service. 
If  the  provision  had  stopped  there,  he  admitted,  that  legislation  would  have 
.  been  nnneoessary  ;  because  a  state  law,  in  violation  of  so  express  a  prohibi- 
tion, would  be  ipso  faelo  void  ;  and  the  judicial  power,  extending  to  all 
oases  arising  under  the  constitution,  would  be  unquestionably  competent  so 
to  declare  it.  But  the  next  clause  of  the  provision  is  of  a  different  char- 
acter. It  guaranties  a  right ;  and  enjoins  a  duty  ;  it  declares,  that  the 
fugitive  shall  be  delivered  up,  on  claim,  lo  the  party  to  whom  his  service  or 
labor  may  be  due.  Here,  tlicn,  are  two  acts  to  be  done.  A  claim  is  to  be , 
made  ;  but  the  mode  in  which  it  is  to  be  made,  and  the  forms  to  be  observed 
in  making  it,  are  not  provided  for.  Again,  a  delivery  is  required  ;  but 
from  whom,  and  in  what  manner,  and  on  what  condition,  the  constitution 
does  not  prescribe.  Regulations  upon  these  points  were  indispensable  to 
effectuate  the  object,  and  they  were  left  to  legislative  enactments.  And 
very  properly  so,  because  it  is  the  office  of  a  written  constitution  to  estab- 
lish general  principles  only,  leaving  them  to  be  carried  out  by  fntnre  legis- 
lation. 

Hr.  Meredith  then  adverted  to  the  history  and  origin  of  the  aot  of  oon- 
gresB,  of  the  12th  of  February  1793,  as  the  strongest  illustration  of  the 
necessity  of  such  legislation  ;  and  for  this  purpose  referred  to  the  firat  vol- 
amc  of  State  Papers,  title  Miscellaneous,  page  38,  «1  uq.    It  appeared  from 
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these  dootinients,  that  in  the  year  1191,  bat  two  years  after  the  organization 
of  the  j[ovemiiieiit,  the  governor  of  Pennsylvania,  under  the  analogous  pro- 
vision in  the  constitatiou  relative  to  fugitives  from  justice,  made  a  demand 
npon  the  governor  of  Virginia  for  the  surrender  and  delivery  of  three  per- 
sons, who  had  heen  indicted  in  Pennsylvania  for  kidnapping  a  negro,  and 
carrying  him  into  Virginia.  The  governor  of  Virginia  hesitated  upon  the 
coarse  to  be  pursued,  and  referred  the  matter  to  the  attorney- general  of 
that  state,  w!io  advised  that  the  demand  onght  not  to  be  complied  with. 
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In  an  elaborate  opinion,  to  which   *the  court  was  referred,  he  took 


'  several  objections ;  and  among  them,  the  one  most  strenuously  insistc  d 
on  was,  that  the  constitution  had  provided  no  means,  and  prescribed  no 
method,  for  carrying  the  provision  into  effect.  And  that  congress  bad 
not  supplied  such  means  by  any  law  upon  the  subject.  "  If,"  he  said, 
"  the  delivery  and  removal  in  qnoHUon  can  be  effected,  it  must  be  under  the 
anthority  only  of  the  constitution  of  the  United  States.  By  that,  the  deliv- 
ery is  required,  and  the  removal  authorised  ;  hut  the  manner  in  which 
either  shall  be  effected  is  not  prescribed."  And  again,  "  the  demand  cannot 
be  complied  with  by  the  governor  of  Virginia,  without  some  additional  pro- 
vision by  law,  to  enable  him  to  do  so."  The  governor  adopted  this  view  of 
the  subject,  and  expressed  a  hope,  in  communicating  his  refusal,  that  the 
case  would  furnish  an  indacempnt  to  congress  to  legislate  at  once  npon  the 
constitutional  provision.  Upon  this  refusal,  the  governor  of  Pennsylvania 
addressed  a  oommunicatiou  to  the  president  of  the  United  States,  in  which 
ho  says,  "As  the  attorney -general  of  Virginia  has  suggested  another  diffi- 
culty with  respect  to  the  mode  of  arresting  persons  as  fugitives  from  justice, 
I  have  thought  the  present  a  proper  occasion  to  bring  the  subject  into  your 
view  ;  that  by  the  interposition  of  the  federal  legislature,  to  whose  coo- 
sideration  yon  may  be  pleased  to  submit  it,  snob  regulations  may  be  estab- 
lished, as  will  in  future  obviate  all  doubt  and  embarrassment  npon  a  con- 
stitutional question  so  delicate  and  important."  The  president,  it  appears, 
laid  these  proceedings,  with  the  opinion  of  the  attorney -general  of  the 
United  States,  before  congress  ;  and  the  resnlt  was,  that  at  the  same  ses- 
sion, the  act,  as  it  now  stands  upon  the  statute  book,  was  reported  by  a 
committee ;  and  was  finally  passed  without  opposition,  ou  the  12th  of 
February  1793. 

The  origin,  then,  of  this  act  of  congress,  so  strongly  illustrative  of  the 
difficulties  and  embarrassments  which  would  continually  have  arisen,  if 
the  article  of  the  constitution  referred  to  had  been  left  to  exeonte  itself,  dis- 
penses with  the  necessity  of  all  further  argnment  npon  this  part  of  the 
subject.  For  it  is  scarcely  necessary  to  remark,  that  the  same  difficulties  and 
embarrassments  would  have  arisen  in  reference  to  the  provision  regarding 
fugitives  from  labor,  but  for  the  enactments  of  the  law  of  1793.  Indeed, 
.  in  looking  to  both  provisions,  it  would  be  found,  that  the  "necesHity 
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of  legislation  is  obviously  much  less,  in  that  whioh  concerns  fugi- 


tives from  justice,  than  in  the  one  now  more  immediately  under  considera- 
tion. The  act  of  congress  had  never  been  questioned  npon  this  ground, 
till  the  case  of  Jizck  v.  Martin  came  before  the  court  of  errors  of  the  state 
of  New  York.  And  even  in  that  oase,  it  was  a  mere  intimation  thrown  out 
by  the  chancellor,  but  neither  reasoned  out,  nor  relied  on.  Id  every  other 
case,  it  has  been  taken  for  granted,  that  legislation  was  neoesaarj  to  effect- 
1102 
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uate  the  object  of  the  fntmers  of'  tfae  conHtitution.  In  Wriffht  v.  Deacon, 
C  Serg.  &  Bawle  6!1,  Chief  Jaetice  Tilghmaiv,  after  quoting  tbc  provision, 
says,  "Here  is  the  principle  ;  the  fugitive  is  to  bo  delivered  on  claim  of  his 
master.  But  it  reqnired  a  laiv  to  regulate  the  manner  in  which  this  princi- 
ple shonld  he  rednoed  to  practice.  It  was  necessary  to  establisb  some  mode 
in  which  the  claim  sbonld  be  made,  and  the  fugitive  be  delivered  np."  So 
also,  in  the  case  of  the  CommonvieaUh  v.  Griffith,  2  Pick.  II,  Pabkbb, 
Chief  Justice,  says,  "  The  conatitntion  does  not  prescribe  the  mode  of 
reclaiming  a  slave,  bnt  leaves  it  to  be  determined  by  congress.  It  is  very 
clear,  that  it  was  not  intended  that  a[iplioation  should  be  made  to  the  ezecn- 
tive  anthority  of  the  state," 

It  being  then  indisputable,  as  the  counsel  thought,  that  the  constitution 
looks  to,  and  requires  the  aid  of  legislation  to  accomplish  its  purpose ;  he 
proceeded  to  argue,  that  this  legislation  was  intended  to  be  federal,  and 
exclusive  of  state  legislation.  Why,  be  asked,  was  the  provision  introduced 
into  the  constitution  P  The  colonial  history  of  the  country  would  show,  that 
at  one  period,  slavery  was  recognised  as  a  legal  institution  in  all  the  prov- 
inces ;  and  that  in  all  of  them,  a  customary  or  conventional  law  prevailed, 
which  conferred  upon  the  owner  of  a  fugitive  slave  the  right  to  reclaim 
him,  wherever  he  might  be  found.  Before  the  close  of  the  revolution,  how- 
ever, public  opinion  in  the  northern  section  of  the  country  had  materially 
changed,  with  regard  to  the  policy  and  humanity  of  a  system,  that  had, 
unfortunately,  been  fastened  upon  the  colonies  by  the  power  of  the  mother 
ooontry,  without  regard  to  their  interests,  and  in  defiance  of  repeated  pro- 
tests. In  1780,  Pennsylvania  passed  an  aot  for  the  gradual  abolition 
of  slavery.  In  the  same  year,  Massachusetts,  by  her  Declaration  of  Bights, 
emancipated  her  slaves.  And  in  a  short  time  'afterwards,  these  exam-  r«- . . 
pies  were  followed  by  all,  or  neariy  all  of  the  New  England  States.     ^ 

The  institution,  however,  still  continued  to  exist  in  the  south.  The 
clamate  of  tbatregion,  and  the  products  of  its  soil,  peculiarly  adapted  to 
this  species  of  labor,  bad  increased  tfae  slave  population  to  so  great  a  number, 
that,  at  the  close  of  the  revolution,  the  system  bad  so  intertwined  itself 
with  the  vital  interests  of  private  property,  and  with  the  maintenance  of  the 
public  safety,  aa  to  render  every  project,  even  of  gradual  abolition,  unsafe 
and  impracticable.  During  the  confederation,  the  southern  states  had  sus- 
tained great  inconveniences  and  loss,  by  the  change  that  had  been  effected 
by  the  abolition  laws  of  the  northern  states.  The  conventional  or  custom- 
ary law  was  no  longer  observed.  There  was  no  provision  upon  the  subject 
in  the  articles  of  confederation.  In  many  of  the  northern  states,  no  aid 
v.'batsoever  would  be  allowed  to  the  owners  of  fugitives  slaves ;  and  some- 
times, indeed,  they  met  with  open  resistance.  8  Story's  Com.  Const.  677. 
"  At  present,"  said  Mr.  Hadison,  in  the  Virginia  convention,  S  Elliot's  Deb, 
83«,  "if  any  slave  elopes  to  any  of  those  states  where  slaves  are  free,  ho  be- 
comes emancipated  by  their  laws  ;  for  the  laws  of  the  states  are  uncharitable 
to  one  another  in  this  respect."  And  in  the  North  Carolina  convention, 
Mr.  Iredell  observed,  that,"  in  some  of  the  northern  states  they  have  eman- 
cipated their  slaves  ;  if  any  of  our  slaves  go  there,  they  would,  by  the 
present  laws,  be  entitled  to  their  freedom,  so  that  their  masters  ooald  not 
get  them  again." 

It  was  during  this  conflict  of  law,  of  opinions  and  of  interests  betvee-  — 
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tbe  northern  and  southern  states,  that  the  conatitation  emhraoing  the  pro- 
vision in  qaeation  was  adopted.  That  provision,  it  is  well  known,  was  the 
result  of  mntaal  coDcessions  in  reference  to  the  whoie  enbject  of  slavery. 
On  the  one  hand,  the  sonth  agreed  to  confer  apon  congress  the  power  to 
prohibit  the  importation  of  slaves  after  the  year  180P  ;  on  (he  other,  tbe 
north  agreed  to  recognise  and  protect  tbe  existing  institutions  of  tbe  south  ; 
and  for  that  very  purpose,  the  clause  in  question  was  engrafted  upon  the 
constitution.  The  history  of  the  times  proves,  that  the  south  regarded  and 
relied  upon  it,  as  an  ample  security  to  the  owners  of  slave  property.  In  the 
Virginia  convention,  in  order  no  satisfy  tbe  minds  of  the  people,  that  prop- 
*rar1  ^^y  ^'  ^^'^  'description  was  abundantly  protected,  Gtovemor  Ban- 
'  dolph  held  this  language  :  "  Were  it  right  to  mention  what  passed  in 
convention  on  the  occasion,  I  might  tell  yon,  that  the  southern  states — even 
South  Carolina  herself — conceived  this  property  to  be  secured  by  these 
words."  Sach,  undoubtedly,  was  the  confidence  of  tbe  whole  south,  in  the 
intention  of  the  framers  of  the  constitution.  Such  was  their  intention  ;  and 
if  so,  it  would  seem  to  follow  as  a  necessary  conseqiienoe,  that  they  meant  to 
commit  all  legislative  power  over  the  subject  exclusively  to  congress.  The 
provision  was  manifestly  intended  to  restore  to  the  south  the  rights  which 
the  customary  law  had  formerly  extended  to  them,  in  common  with  the  other 
colonies.  Those  rights  had  been  disregarded  by  many  of  the  states.  And 
the  apprehension  must  have  forced  itself  upon  every  southern  mind  in  the 
convention,  that  if  the  provision  were  left  to  be  carried  out  by  state  legisla- 
tion, it  mast  prove  but  a  precarious  and  inadequate  protection.  The 
provision,  it  is  true,  yielded  the  right  of  the  owner  to  reclaim  the  fugitive, 
in  whatever  state  he  might  have  sought  refuge  ;  but  if  the  power  to  regu- 
late the  mode  in  which  this  provision  was  to  be  carried  into  practical  effect 
— if  the  power  of  enforcing  its  execution  were  left  to  the  states,  it  could 
not  but  have  been  foreseen,  that  its  whole  purpose  might  be  defeated.  That 
tbe  states  might  either  legislate  or  not ;  in  the  one  case,  leaving  the  owner 
without  legal  means  to  vindicate  bis  rights ;  in  tbe  other,  embarrassing  the 
prosecution  of  them,  so  as  to  delay  or  defeat  them.  In  a  word,  to  borrow 
tbe  language  of  Chief  Justice  NEL80N,wbose  whole  argument  upon  this  sub- 
ject, in  the  case  of  Jock  v.  Martin,  12  Wend.  SIl,  is  entitled  to  the  most 
attentive  consideration  of  the  court,  "the  idea  that  the  framers  of  the  coo- 
stitution  intended  to  leave  tbe  legislation  of  this  subject  to  the  states,  when 
the  provision  itself  obviously  sprung  out  of  their  fears  of  partial  and  unjust 
legislation  by  the  states,  in  respect  to  it,  cannot  be  admitted."  The  confi- 
dence of  the  south,  could  only  have  reposed  itself  in  congress,  "  where  the 
rights  and  interests  of  the  different  sections  of  the  country,  liable  to  be  in- 
fluenced by  local  and  peculiar  causes,  would  be  regulated  with  an  independ- 
ent and  impartial  regard  to  all." 

If  such  was  tbe  intention  of  the  framers  of  the  constitution,  the  next 
*K«A1  inquiry  is,  whether  it  can  be  effectuated  by  the  express  *or  implied 
-I  powers  granted  in  that  instrument.  Congress  has  legislated  upon 
the  subject.  But  bad  it  a  constitutional  authority  to  do  so  P  Is  the  power 
thuA  exercised  directly  or  impliedly  given  ?  In  conducting  this  inqnirj,  it 
is  proper,  in  the  first  place,  to  look  to  the  collateral  supports  on  which  this 
act  of  congress  rests  for  its  validity.  It  was  passed  only  four  years  after 
the  adoption  of  the  constitution.  In  that  congress,  were  many  of  tbe  lead* 
3fl4 
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iug  and  most  distiogniBhed  men  of  the  oonvention.  The  aot  wu  not  passed 
hastily  ;  for  it  was  reported  in  1791,  and  SDally  actt'd  on  in  1793.  It  wa« 
not  passed  withoat  full  consideration  ;  for  the  Virginia  case,  and  the  differ- 
ent opinions,  looking  to  federal  or  state  Icgifilaiion  upon  a  kindred  enhjeot, 
were  communioated  to  ooDgress  in  ITOl.  Here,  then,  ia  a  oontemporaneous 
eiposition  of  the  constitiitional  provision,  in  the  act  itself,  wbioh  has  been 
always  regarded  by  this  conrt  as  of  very  high  authority.  A  praotical  ex- 
position, which,  in  the  language  of  a  distinguished  commentator,  ap- 
proaches nearest  to  a  judicial  exposition.  1  Story's  Com.  Const.  392.  It  ia, 
indeed,  the  very  case  be  pats,  having  all  the  incidents  of  such  an  exposition. 
For  the  authority  of  congress  to  pass  this  law  was  determined  after  solemn 
consideration,  ;>ro  re  noM,  upon  a  donbt  raised— upon  a^M  mota,  in  the  face 
of  the  nation — with  a  view  to  present  action,  and  ia  the  midst  of  jealous 
interests.  To  this  sonrue  of  collateral  interpretation,  it  has  been  already 
said,  this  court  ia  in  the  habit  of  looking  with  great  respect.  Among  other 
cases,  those  of  Martin  v.  Hunter'a  Leasee,  1  Wheal.  351,  and  Cohens  v. 
State  of  Virginia,  6  Ibid.  418,  may  bo  referred  to ;  for  the  purpose  of  show- 
ing that  the  court  has  resorted  to  contemporary  construction — to  practical 
expositions  of  constitutional  powers — in  cases  of  much  more  doubt  and 
difGoulty  than  the  present. 

But  further,  from  the  period  of  its  enactment,  till  very  recently,  this 
act  of  coDgreBB  has  been  acquiesced  in — practically  applied  in  all  the  states, 
and  regarded  as  containing  judicious  and  salutary  regulations  in  reference 
to  both  the  subjects  to  which  it  relates.  Ought  a  construction,  time- 
honored  as  this  is,  to  be  lightly  disturbed  ?  This  conrt  has  already 
answered  the  question.  It  has  held  a  practice  and  acquiescence  for  a  mnoh 
shorter  period,  aa  fixing  the  construction  of  the  ooostitution  on  a  question 
of  at  least  quite  as  mnch  doubt.  In  the  case  of  Stuart  v.  Laird, 
*l  Cranch  308,  which  involved  the  oonstitationality  of  the  provision  ^ 
in  the  judiciary  act  of  1789,  giving  to  the  judges  of  the  supreme  court  cir- 
cnit  court  powers,  the  court  held  this  language  :  "  To  this  objeotion,  which  is 
of  recent  date,  it  is  sufficient  to  observe,  that  practice  and  acquiescence  nnder 
it  for  a  period  of  several  years,  commencing  with  the  organization  of  the 
judicial  system,  affords  an  irresistible  answer,  and  has,  indeed,  fixed 
the  coDStmotioD.  It  is  a  contemporary  interpretation  of  the  most  forcible 
nature.  This  practical  exposition  is  too  strong  and  obstinate  to  be  shaken 
or  controlled.  Of  course,  the  question  is  at  rest,  and  ought  not  now  to  be 
disturbed." 

But  in  addition  to  contemporaneone  exposition,  and  long  acquiescence, 
we  have  the  jodioial  decisions  of  the  three  great  non-slave-holding  states^ 
Massachusetts,  New  York  and  Pennsylvania ;  in  which  the  oonstitationality 
of  this  act  of  congress  was  challenged  and  BusUined.  VommonvMoUh 
V.  Qrigith,  2  Pick.  11  ;  Wright  v.  Deacon,  6  Serg.  db  Rawie  68  ;  Jack  v. 
Martin,  12  Wend.  312.  8o,  too,  in  every  case  before  the  circuit  court  of 
the  United  States,  the  provisions  of  this  act  of  congress  have  been  judicially 
dealt  with,  withoat  a  qaestion  as  to  its  constitutionality.  It  is  submitted, 
therefore,  that  a  very  clear  case  of  constrnotion  ought  to  be  made  out,  to 
shake  even  the  oolbteral  supports  on  which  this  law  resta. 

Bat  if  the  qaestion  can  still  be  considered  an  open  one,  there  is  no  diffi- 
culty in  showing  tbat  the  power  of  legislation  in  reference  to  this  subject  if 
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granted  by  the  eonetitution  to  coDgreHs.  It  would  be  strange,  if  it  were  not 
80  ;  Blrange,  if  upon  a  snbjt^t  of  such  intense  and  general  interest,  to  which 
the  mind  of  the  oonventiou  had  been  so  directly  called,  they  had  left  their 
work  unfinished — their  purpose  unaccomplished,  tt  has  been  said,  however, 
and  may  again  be  said,  that  the  legislative  power  of  the  federal  goveniment 
is  a  limited  one ;  that  the  constitution  enumerates  the  oases  in  which  it  may 
be  exercised,  but  that  this  is  not  among  the  number.  That  besides  these 
enumerated  cases,  a  general  power  is  given  to  congress  to  pass  all  laws 
necessary  and  proper  to  carry  into  execution  all  powers  granted  by  the  con- 
stitution to  the  government,  or  any  of  its  departments  or  officers  ; 
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there  is  no  power  so  granted  in  reference  to  *this  provision.  Is  this 
so  ?  The  bonstitution  declares,  that  slaves  esoaping  from  service  shall 
be  delivered  up,  on  claim,  to  the  person  to  whom  such  service  shall  be  due. 
What  is  the  meaning  of  these  words  "on  claim?"  They  look  to  a  proceed- 
ing of  a  judicial  character  ;  to  an  assertion  of  the  right  of  property,  to  be 
made  before  a  tribunal  competent  to  judge  and  decide  ;  and  to  execute  that 
decision,  by  a  delivery  of  the  property,  if  the  claim  be  established.  Is  not 
this,  then,  a  part  of  the  judicial  power,  which  extends  to  all  cases  at  law  and 
in  equity,  arising  nnder  the  constitution,  laws  and  treaties  of  the  United 
States  ?  Is  not  every  such  claim  a  legal  claim  ?  and  when  asserted,  is  it 
not  a  case  at  law  arising  under  the  constitution  ?  If,  then,  the  judicial  power 
extends  to  oases  falling  within  this  provision  of  the  constitution,  congress 
had  an  unqnestionable  right  to  vest  it.  It  was  a  duty  to  vest  it ;  because 
this  court  has  decided  that  the  language  of  the  constitution  in  regard  to  the 
impartment  of  the  judicial  power  is  imperative  upon  congress.  Martin  v. 
Eunter,  1  Wheat.  304,  ai6. 

The  judiciary  act  of  1789  does  not  cover  the  whole  judicial  power  under 
the  constitution.  Subsequent  legislation  has  supplied  many  omissions  in 
that  act,  of  which  the  act  of  1793  is  an  instance,  vesting  in  the  circuit  and 
district  courts  that  portion  of  the  judicial  power  which  is  embraced  by  the 
second  and  third  sections  of  the  fourth  article  of  the  constitution. 

It  is  true,  that  the  act  does  not  prescribe  a  judicial  proceeding  according 
to  the  forms  of  the  common  law.  But  in  the  same  case  of  Martin  v.  Hunter, 
this  court  has  said,  that  in  vesting  the  judicial  power,  congress  may  parcel 
it  out  in  any  mode  and  form  in  which  it  is  capable  of  being  exercised.  The 
act  contemplates  a  summary  proceeding,  but  still  of  a  judicial  character. 
It  provides  for  the  preliminary  examination  of  a  fact,  for  the  purpose  of 
autborixing  a  delivery  and  removal  to  the  jurisdiction  most  proper  for  the 
final  adjudication  of  that  fact ;  to  the  state  on  the  laws  of  which  the  claim 
to  service  depends.  But  this  examination  is  judicial  in  its  character.  The 
parties  (claimant  and  alleged  fugitive),  arc  brought  within  the  jariadio- 
tion  ;  the  case  is  to  be  heard  and  decided  upon  proof ;  the  certificate  is  not 
to  he  granted,  unless  the  judge  shall  be  satisfied,  upon  evidence,  that  the 
party  is  a  fugitive  owing  service  to  the  claimant.  He  aots,  therefore,  in  a 
judicial  character,  and  exercises  judicial  functions. 

*RAa1  ^^'  ^^'^"i  t^o^gress  possesses  this  legislative  power,  which  has  been 
-I  thus  exercised,  the  nature  of  that  power  requires  that  it  should  be 
exclusive.  It  can  only  be  efficacious  and  adequate  to  its  object,  by  being  ex- 
olosive.  And  if  exclusive,  either  expressly,  or  by  undeniable  implication, 
the  settled  principle  is,  that  the  states  are  as  absolutely  prohibited  from 
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legislation  ms  if  they  were  expresaly  forbidden  to  legislate.  Sturget  r. 
Crovminihield,  4  Wheat.  122.  What  is  the  natare  of  the  power  in  this 
case?  What  ia  the  object  of  this  coDBtitutional  proviHion?  It  is,  to  restore 
to  the  Blave-holding  states,  aubatantially,  the  right  which  the  conTentioual 
law  of  the  colonies  gave  tbem.  It  is  to  oonfer  upon  them  an  anthority  to 
reclaim  and  remove  their  f  agitive  slaves,  with  the  least  possible  inconveni- 
enoe,  expense  and  delay.  To  be  effectual  to  this  end,  it  is  obvious,  that  the 
mode  of  proceeding  ought  to  be  uniform.  And  in  order  to  its  being  uniform, 
the  power  to  prescribe  that  mode  ahonld  be  exclusively  vested  in  one  legisla- 
tive body.  If  there  be  a  concurrent  power  of  legislation  in  the  states,  with 
a  right  to  exercise  that  power,  then  it  follows,  that  the  fugitive  could  only 
be  reclaimed  according  to  the  forms  of  state  laws,  irrespective  of  tbe  regula- 
tions prescribed  by  congress.  Tbe  constitutional  guarantee  would  thus 
become  a  sounding  phrase,  signifying  nothing.  State  legislation,  upon  such 
a  subject,  would  become  the  sport  of  prejudice.  Different  tribunals,  forms 
of  proceeding,  and  modes  of  proof,  would  be  established  in  the  different 
states.  And  the  parsning  owner  would  find  it  ntterly  impracticable,  ignor- 
ant of  tbe  particular  state  into  which  tbe  fugitive  had  escaped,  to  meet  the 
requirements  of  the  local  law.  A  still  further  difficulty  would  be  insepar- 
able from  the  existence  of  a  concurrent  power.  State  laws  have  no  obliga- 
tory force  beyond  state  limits.  A  certificate  of  removal  would  carry  no 
authority  beyond  those  limits ;  and  consequently,  it  would  be  necessary  for 
the  owner  to  mahe  a  new  claim,  offer  new  proofs,  and  obtain  a  new  certifi- 
cate in  every  state  through  which  he  might  be  compelled  to  pass  fj  the 
state  of  his  own  residence.  Tbe  nature  of  tbe  power,  therefore,  and  the 
effect  of  its  aotnal  exercise  by  the  states,  raise  an  implication  snfSciently 
strong  to  render  it  exclusive. 

But  admit  it  to  be  concurrent ;  the  principle  ia  too  firmly  established, 
*to  admit  of  argument,  that  in  a  case  of  this  kind,  where  there  is  but  r^-wf. 
one  subject-matter  of  legislation,  the  concurrent  power  of  the  states  *■ 
ia  wholly  suspended  by  the  action  of  the  federal  power.  Tbe  doctrine  in 
Hoiuton  V.  Moore,  6  Wheat.  1,  is  this,  that  where  once  congress  has  exer- 
cised its  power  on  a  given  subject,  tbe  state  power  over  the  same  subject, 
which  has  before  been  concurrent,  is,  by  that  exercise,  absolutely  prohibited. 
In  other  words,  wherever  congress  exercises  a  concurrent  power,  it  is  made 
in  effect  an  exclusive  power,  over  the  particular  subject-matter  of  the  power. 
There  are,  it  is  true,  cases  of  concurrent  powers  on  which  both  federal  and 
state  legislation  may  act  at  the  same  time  ;  and  where  tbe  latter  is  not  sus- 
pended by  the  action  of  the  former.  Thus,  the  exercise  of  the  taxing  power 
by  congress  does  not  suspend  tbe  concurrent  power  of  the  states.  Because, 
although  the  same  power,  it  is  exercised  on  different  objects,  or  for  different 
purposes.  But  where  the  power  acts  on  tbe  same  subject-matter,  to  ao- 
complish  the  same  end,  as  in  this  case,  the  state  power  is  necessarily  sna- 
pended. 

But  if  the  principle  thus  adverted  to  were  not  applioable  to  this  oase^ 
there  is  another  which  would  be  conclusive,  and  that  is,  that  in  the  ezeroise 
of  ooQonrrent  powers,  if  there  he  a  conflict  between  federal  and  state  lej^a* 
lation,  the  latter  most  yield  to  tbe  constitutional  supremacy  of  the  formw. 
It  remains,  then,  only  to  show,  that  snoh  a  conflict  exists  in  the  present 
otie ;  and  a  very  oorsory  examination  and  comparison  of  the  two  laws  will 
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be  abundantly'  suffioient  for  tlie  parpose.  Thus,  tho  act  of  congreu  luthor- 
izee  tbe  claimant  to  arrest  the  fugitive,  without  a  warrant.  The  Pennsyl- 
vania law  peremptorily  requires  one.  The  act  of  congress  admits  the  oath 
of  the  owner  or  his  agent,  as  proof  of  the  claim.  The  PeDDsylvania  lav 
excludes  both,  and  requires  ihe  testimony  of  indifferent  witnesses.  The  act 
of  congress  protecta  the  claimant  from  all  unnecessary  delay  and  expense. 
The  Pennsylvania  law  authorizes  delay  upon  the  suggestion  of  the  fugitive  ; 
and  hardens  the  claimant  with  the  incidental  costs.  The  act  of  congress 
imposes  a  penalty  for  obstructing  or  hindering  the  claimant  in  the  prosecu- 
tion and  enforcement  of  his  rights.  Tbe  Pennsylvania  law  gives  him  no 
redress.     In  a  word,  tbe  regulations  which  the  two  laws  prescribe,  are  in  all 
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essential  respects  variant  from  each  other.  The  *object  of  both  may 
be  the  same,  but  the  means  of  attaining  it  are  entirely  different. 
In  conclusion,  then,  of  the  whole  niatter.  The  indictment  charges  tbe 
offence  of  kidnapping,  under  this  state  law.  The  special  verdict  expressly 
finds,  that  the  fugitive  was  a  slave  for  life,  owing  service  and  labor 
according  to  the  lawsof  Maryland.  The  judgmentof  the  court  was  against 
the  party  thus  im.icted.  It  follows,  that  in  the  judgment  of  the  court,  the 
offence  of  kidnapping,  in  Pennsylvania,  may  consist  in  seizing  and  carrying 
out  of  that  state,  an  acknowledged  slave,  if  the  provisions  of  the  state  law 
for  his  arrest  and  removal  are  not  ooraplted  with.  Tbe  special  verdict  finds 
that  fact,  and  the  judgment  of  the  court  ia  founded  on  it.  The  offence 
charged  is  not  that  tbe  fugitive  was  removed  from  the  state  of  Pennsylva- 
nia, without  complying  with  the  provisions  of  the  act  of  congress.  Sup- 
posing that  to  be  an  offence  punishable  by  state  authority  ;  which  it  clearly 
is  not  ;  it  is  not  aa  offence  provided  for  by  this  law  ;  nor,  according  to  the 
tenth  section,  would  an  exact  compliance  with  tbe  act  of  congress  have  been 
any  protection  to  the  party  accnsed.  The  special  verdict  expressly  finds, 
that  the  slave  was  carried  out  of  the  state,  without  complying  with 
the  requirements  of  this  law  of  Pennsylvania.  That  is  the  gravamen  of  the 
charge.  And  consequently,  if  the  state  of  Pennsylvania  has  no  constitu- 
tional power  to  legislate  at  all  upon  tbe  subject,  tbe  power  being  exclusively 
in  congress  ;  or,  if  having  originally  a  concurrent  power,  it  has  been  sus- 
pended by  its  actual  exercise  by  congress  ;  or  if  this  state  legislation  is 
found  to  be  in  conflict  with  the  federal  legislation  upon  the  same  subject- 
matter  ;  if  either  of  these  propositions  has  been  sncceesfully  maintuned,  tbU 
judgment  of  conviction  ought  to  be  reversed. 

Hambly,  for  the  defendant  in  error. — The  final  decision  of  a  great 
constitutional  question  should  at  all  times  be  regarded  aa  a  subject  for 
grave  consideration  and  reflection  ;  inasmuch  as  it  may  affect  tbe  happiness 
and  prosperity,  the  lives  and  liberties  of  a  whole  nation.  Among  the  people 
of  this  free  country,  there  is  nothing  which  should  be  guarded  with  more 
*B75il  ^"^"^f"!  jealousy,  than  the  charter  •of  their  liberties  j  which  being 
-'  the  fundamental  law  of  the  land,  in  its  judicial  oonstructton,  every 
one  is  immediately  interested,  from  the  highest  dignitary  to  the  meanest 
subject  of  the  commonwealth.  Any  irreverential  touch  given  to  this  ark  of 
public  safety  should  be  rebnked,  and  every  violence  chastised  ;  its  aanotity 
■liould  be  no  less  than  that  of  the  domestic  altar ;  its  guardians  should  he 
Argus-eyed ;  and  as  the  price  of  its  pnrchase  was  blood,  its  privilege* 
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and  immunities  BhonM  be  m^Dtained,  even  if  this  price  miut  be  paid 
again. 

In  all  the  solemn  oonatitutional  qaestions  which  have  been  adjadioated 
otifore  this,  the  highest  tribunal  in  the  land,  no  one  has  arisen  of  more  com* 
manding  import,  of  wider  scope  in  its  influeuoe,  or  on  which  hung  mightier 
results  for  good  or  ill  to  this  nation,  than  that  which  is  now  presented  to 
the  court  for  consideration.  An  all-absorbing  subject  is  incidentally 
involved  in  it — a  subject  which  is,  even  now,  heaving  the  political  tides 
of  the  country,  which  has  caused  enthusiasm  to  throw  her  lighted  torch  into 
the  temples  of  religion,  and  the  balls  of  science  and  learning,  whilst  the 
forum  of  justice,  and  the  village  bar-room  have  equally  resounded  with 
the  discussion.  Its  influences  have  been  calculated  by  political  economists  ; 
its  consequences  and  determinations  by  political  prophets  ;  until  all,  from 
the  statesman  in  the  hall  of  legislation  to  the  farmer  at  his  fireside,  are 
foand  arrayed  on  one  aide  or  the  other  of  this  great  question,  so  that,  whilst 
it  has  become  "sore  as  a  gangrene."  in  one*regioD,  it  is  the  football  of  the 
enthusiast  in  another. 

Prigg  having  been  convicted  in  the  state  courts  of  a  crime  which  the 
statutes  of  Pennsylvania  designate  as  "  kidnapping,"  the  state  of  Maryland, 
of  which  he  is  a  citizen,  now  raises  the  objeotion  that  the  laws  of  our  state 
are  unconstitutional ;  and  to  test  this  queBtioo,  we  are  this  day  here.  On 
the  25th  of  March  1S26,  the  general  assembly  of  Pennsylvania  passed  an 
act,  the  first  section  of  which  renders  it  a  felony  to  seduce  or  carry  away 
any  negro  or  mulatto  from  the  state  of  Pennsylvania,  to  make  them  slaves. 
Mr.  Hambly  cited  gg  2-10  of  the  act  of  1626.  All  the  provisions  of  this  act 
of  the  general  assembly  are  alleged  to  be  UDOonstitutional ',  and  the  plain- 
tiff in  error  says,  are  *in  contraveutiou  of  the  act  of  congress  and  the  r«,M~ 
constitution  of  the  United  States,  The  third  paragraph  of  the  second  I- 
sectiou  of  article  4th  of  the  constitution,  declares,  "  that  no  person  held  to 
service  or  labor  in  one  state,  under  the  laws  thereof,  escaping  into  another, 
shall,  in  consequence  of  any  law  or  regulation  therein,  be  discharged  from 
sacb  service  or  labor,  but  shall  be  delivered  up,  on  claim  of  the  party  to 
whom  such  service  or  labor  may  be  dae."  Under  this  section,  some  contend, 
that  the  owner  of  a  slave  has  a  right,  without  reference  to  tbe  municipal 
laws  of  the  state  or  territory  where  be  happens  to  be,  to  seize  and  carry  away 
any  alleged  slave.  That  no  legislation  is  necessary,  either  by  congress  or  the 
states  ;  that  the  clause  is  perfect  in  itself,  and  totally  independent ;  and  that 
the  word  "  claim  "  means  demand  and  surrender,  without  inquiry  or  investiga- 
tion !  That  if  legislation  be  necessary,  congress  has  exclusively  that  power, 
has  already  acted,  exercising  its  power  over  the  whole  matter,  and  therefore, 
all  state  legislation  is  valid. 

The  act  of  congress  was  passed  12th  of  February  1768  ;  and  authorizes 
the  arrest  of  a  fugitive  from  labor,  and  taking  him  before  a  judge  of  the 
circuit  or  district  courts  of  the  United  States,  or  before  any  magistrate 
of  a  city  or  town  corporate,  and  upon  satisfactory  proof,  the  judge  or 
magistrate  shall  give  a  certificate  wbioh  shall  be  sufficient  warrant  for 
tbe  removal  of  the  fugitive.  The  second  section  fixes  a  forfeiture  of  tfiOO 
on  any  person  who  sbatl  obstruct,  hinder,  rescue  or  harbor  such  fugitive,  Ao. 
In  the  argument  of  this  matter,  it  is  asserted,  that  no  legislation  is  needed  ; 
that  tbe  constitutional  provision  is  ample ;  and  that  under  the  phrase  "  shall 
16Pbt.— 24  Sf.B 
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bo  sumnderad,  on  olaim,**  everything  wfaioh  legislation  can  ^re,  ia  already 
secured  ;  and  that  nnder  this  claase,  a  power  is  cootained,  in  virtne  of  vbicl^ 
any  one  may  step  into  a  crowd  and  seize  and  carry  off  an  alleged  slave, 
"  jost  as  ha  would  a  stray  horse,"  or  any  other  article  of  personal  property. 
If  this  oonolnsion  be  oorrect,  it  is  surely  a  strange  dcduotion  from  tbo 
language  used  in  that  claase,  and  in  direct  Opposition  to  what  would  seem  to 
be  impliedly  its  meaning.  If  suoh  be  the  true  meaning  of  "  claim,"  why  does 
that  clause  *fiay,  that  no  state,  by  "  any  law  or  regulation  therein," 
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shall  discharge  from  eervice  P    Why  speak  of  "  law  or  regulation," 


if  none  be  allowed  ?  Why  allude  to  that  which  is  forbidden  and  nnlavful  F 
Why  speak  of  state  laws  or  regulations,  if  the  states  dare  not  pass  any  ? 
And  why  not  at  onoe  use  the  language  which  obviously  presented  itself, 
and  say,  that  "  escaping  into  another  state,"  shall  not  discharge  from  ser- 
vice or  labor,  without  adding  a  word  about  "  laws  or  regulations  f  "  The 
GODclusion  is  unsound,  and  altogether  unwarranted.  The  language  of  the 
constitution  not  only  pre-suppoacs  legislation,  but  that  this  legislation  not 
only  is  to  be,  or  may  be,  but  will  be,  by  the  states.  It  was  just  as  much  assay- 
ing to  the  states  :  You  may  pass  laws  upon  the  subject — yon  may  make  regu- 
lations— you  may  prescribe  the  time  and  manner  of  seisure,  the  authorities 
before  whom  the  parties  shall  come  for  adjudication — but  yon  shall  not  dis- 
cbarge a  bond  Jide  fugitive  from  labor  from  that  servioe  which  he  owes 
under  the  laws  of  the  state  from  whence  he  fled.  Tour  anthoritios  shall 
say,  whether,  under  the  laws  of  that  state,  he  owes  service,  and  if  he  do, 
you  shall  hand  him  over. 

This  constrnotion  is  likewise  contradicted  by  the  fact,  that,  not  only  the 
states,  but  congress,  legislated  upon  the  subject,  not  long  after  the  forma- 
tion of  the  constitution — congress  as  early  as  1703.  It  is,  therefore,  mani- 
festly an  argument  which  raises  a  strong  presumption  against  the  position 
contended  for  ;  that,  at  the  early  day,  when  the  framers  of  thst  instrument 
were  almost  all  in  full  public  life ;  when  the  debates  at  its  formation  and 
upon  its  adoption  were  still  fresh  in  the  memory  of  the  whole  country; 
congress  should  have  legislated  upon  this  very  point.  Had  the  publio 
men  of  the  day  forgotten  the  meaning  of  this  phrase  ?  Could  they  for- 
get that  "claim"  meant  peremptory  surrender — that  this  was  the  meaning 
intended  in  the  use  of  that  word  by  the  framers  of  the  constitution,  and 
should  go  to  work  to  legislate,  where  not  only  no  legislation  was  necessary, 
but  not  at  all  allowable  ?    Such  supposition  will  uot  be  indulged  a  moment. 

But  again,  if  they  bad  intended  that  neither  the  states  nor  congress 
should  legislate  upon  tbis  subject,  is  it  not  altogether  certain,  that  they  would 
not  have  used  the  term  "  olaim,"  but  would  have  selected  other  language 
better  fitted  to  carry  definitely  the  meaning  which  the;  intended  to  attach  ? 
•ktrI  ^hat  is  the  *meauing  of  " claim  ?"  "A  challenge  of  ownership," 
'  says  Plowden.  A  challenge  of  interest  in  a  thing  which  another  hath 
in  possession,  or  at  least  out  of  the  possession  of  the  claimant,  "  Claim" 
implies  that  the  right  is  in  dispute  or  in  doubt.  "  Claim"  may  be  made 
by  two  or  more  at  the  same  time.  "  Claim"  has  a  technical  legal  meaning  ; 
and  those  who  drew  this  instrument,  being  eminent  lawyers  and  well  versed 
in  tbo  Dse  of  language,  may  possibly  have  designed  to  point  the  meaning 
of  the  phraae,  and  for  that  reason  used  that  word.  This  impression,  too,  ta 
greatly  strengthened  by  the  recollection,  that  in  the  preceding  clause  renpect- 
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ing  f agitives  from  jnstice,  a  much  Rtronger  word  is  aaed.  "  Shall  be  deliv- 
ered np  on  demaad,"  is  the  language  uaed  in  reference  to  criminalB  ;  bat 
fugitives  from  labor  are  to  be  delivered  up  "  on  claim."  What  now  is  the 
difference  between  these  two  terms  1  Why,  evidently,  "  demand"  is 
peremptory.  It  will  not  admit  of  delay  ;  it  ineistB  upon  immediate  obedi- 
ence. "  Claim"  supposes  debate,  litigation  the  decision  of  a  right.  How  ia 
it,  when  one  seeks  aatisfaction  for  an  offence  ?  I  "  demand"  satisfaction  !  , 
I  require  it  immediately  I  You  shall  give  it  me,  or  I  will  force  it  from  you ! 
His  antagonist  sees  by  his  language  be  is  in  earnest,  and  he  must  reply. 
But  if  he  shoa'd  say,  I  "  claim"  satisfaction,  debate  springs  up,  negotiation 
ensues,  and  the  offence  most  likely  takes  another  shape.  This  word 
"demand,"  in  fact,  thrust  itself  upon  the  attention  of  the  framers  of  the 
constitution.  It  was  used  in  the  preceding  paragraph,  in  reference  to  crim- 
inals from  justice,  and  ia  eminently  better  fitted  to  express  unconditional 
surrender  than  *'  claim"  is. 

Bat  beside  this,  if  the  framers  of  this  paper  had  designed  snob  a  pur- 
pose as  that  imputed  to  them,  would  they  not  have  omitted  from  this  clause 
the  words  "in  consequence  of  any  law  or  regulation  therein;"  and  the 
clause  would  then  have  stnod  in  an  obvious  shape ;  and  every  one  would 
have  understood,  that  any  fugitive  from  labor,  escaping  into  another  state, 
should  not  thereby  bo  discharged  from  service,  ttc.  This  puts  the  matter, 
it  is  considered,  in  a  very  clear  and  strong  light ;  and  exceedingly  adverse 
to  the  construction  that  neither  the  Union  nor  the  states  oan  legislate  upon 
this  subject.  Another  reason  which  might  hero  be  noticed  is,  that  no  one, 
either  in  the  debates  upon  the  formation  of  the  constitution,  or  *at  r^.h« 
its  adoption  by  the  statee,  ever  asserted  that  to  be  the  meaning  of  '- 
this  clause.  Mr.  Hambly  here  referred  to  the  debates  in  the  Virginia  con- 
vention. 

Another  most  valid  and  substantial  reason  against  this  construction  ia, 
that  it  would  be  a  violation  of  the  very  spirit  of  the  inatmment.  If,  under 
this  term  "  claim,"  the  stretch  of  power  ia  so  very  great,  that  a  man  from  a 
neighbonng  state  can  venture  into  Pennsylvania  or  Maryland,  and  upon  his 
simple  allegation,  seize,  and  without  reference  to  state  authorities,  carry  off 
any  one  whom  he  may  choose  to  single  out  as  his  fugitive  from  labor,  it  is 
a  moat  unheard  of  violation  of  the  true  spirit  and  meaning  of  the  whole  of 
that  instrument.  The  same  power  that  oan,  upon  simple  allegation,  aeize 
and  carry  off  a  slave,  can,  on  the  allegation  of  service  due,  seiise  and  carry 
off  a  freeman.  There  ia  no  power,  if  neither  congresa  nor  the  states  can 
legislate,  to  dispute  the  question  with  the  seizing  party.  In  n  on -slave-hold  ing 
states  the  presumption  is,  that  every  man  is  a  freeman,  until  the  contrary  be 
proved.  It  is  like  every  other  legal  presumption,  in  favor  of  the  right. 
Every  man  is  presumed  to  be  innocent,  until  proved  guilty.  Every  defend- 
ant against  whom  an  action  of  debt  is  brought,  is  presumed  not  to  owe, 
until  the  debt  bo  proved.  Now,  in  a  slave-holding  state,  color  always  raleea  a 
presumption  of  slavery,  which  is  directly  contrary  to  thj  presumption  in 
a  free  or  non -slave-holding  state  ;  for  in  the  latter,  primd  fade,  every  man 
is  a  freeman.  If,  then,  under  this  most  monstrous  assumption  of  power,  a 
freeman  may  be  seized,  where  is  our  boasted  freedom?  What  says  the 
fourth  article  of  the  amendments  to  the  constit'ition  of  the  United  States  P 
"  The  right  of  the  people  to  be  secure  in  their  persons,  honsea,  papers  and 
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effeotB,  against  anreasonable  eearchea  and  seiEuren,  shall  not  be  violated." 
Art.  5  "  Ko  person  shall  bo  deprived  of  life,  liberty,  or  property,  without  due 
proceee  of  law." 

Bat  here  we  are  met  with  the  remark,  that  "  slaves  are  no  parties  to  the 
constitution  ;"  that  "  we,  the  people,"  does  not  embrace  them.     This  is 
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admitted,  but  we  are  not  arguing  the  want  of  'power  to  "  claim  " 
and  take  a  slave,  but  to  claim  and  take  a  freeman  !  Admit  the  fact, 
that  be  is  a  slave,  and  you  admit  away  the  whole  question.  Pennsylvania 
eaya  :  Instead  of  preventing  you  from  taking  your  slaves,  we  are  amicus 
that  you  should  have  them  ;  they  are  a  population  we  do  not  covet,  and  all 
our  legislation  tends  toward  giving  you  every  facility  to  get  them  ;  but  we 
do  claim  the  right  of  legislating  upon  this  subject  so  as  to  bring  you  under 
legal  restraint,  which  will  prevent  you  from  taking  a  freeman.  If  one  can 
arrest  and  carry  away  a  freeman,  "  without  due  process  of  law  ;"  if  their 
persons  are  not  inviolate  ;  your  constitution  is  a  waxen  tablet,  a  writing  in 
the  sands  ;  and  instead  of  being,  as  is  supposed,  the  freest  country  on  earth, 
this  is  the  vilest  despotism  which  can  be  imagined  I  Is  it  possible,  this 
'clause  can  have  such  a  meaning  ?  Can  it  be,  that  a  power  so  potent  of 
mischief  as  this,  could  find  no  one  of  all  those  who  had  laid  it  in  tbo  indict- 
ment against  the  king  of  Great  Britain,  as  one  of  the  very  chiefest  of  his 
crimes,  "  that  be  had  transported  our  citizens  beyond  seas  for  trial,"  whone 
jealousy  would  not  bo  aroused — whose  fears  would  not  be  excited,  at  a 
grasp  of  power  so  mighty  as  is  claimed  for  this  clause  ?  Think  you  not, 
that  some  one  of  those  ardent,  untiring,  vigilant  guardians  of  liberty,  would 
have  raised  a  warning  voice  against  this  danger  ?  And  that,  too,  when  only 
eighteen  months  after  the  formation  of  this  charter,  although  they  bad 
already  in  the  body  of  the  instrument  carefully  guarded  the  writ  of  habeas 
corjnu,  and  provided  for  the  trial  of  all  crimes  by  jury,  and  in  the  state 
where  committed,  yet,  as  if  their  jealousy  had  been  excited  to  fourfold 
vigilance.  In  their  amendments  provided  for  the  personal  security  of  the  sub- 
ject from  "  unreasonable  seizure,"  and  that  no  one  shonld  be  "  deprived  ot 
liberty,  without  due  process  of  law." 

Suppose  (by  no  means  an  impossible  case),  a  man  to  be  seized  in  the 
streets  of  Philadelphia,  simultaneously  by  a  citizen  of  South  Carolina  and  a 
citizen  of  Virginia,  each  claiming  him  as  their  slave  ;  under  the  construction 
contended  for,  each  would  be  entitled  to  oarry  him  off,  upon  mere  allegation  ! 
He  offers  satisfactory  evidence  to  show  that  he  is  entirely  free  ;  but  the 
State  authorities  cannot  interfere,  because  the  states  cannot  legislate  and 
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give  them  power  ;  and  congress  cannot  legislate,  and  *if  it  did,  could 


not  give  state  officers  judicial  power,  Martin  v.  Sitnler'a  Letaee, 
1  Wheat.  304.  What  is  to  be  done  ?  allow  these  parties  to  wrangle  it  ont 
in  the  streets,  to  settle  the  question  with  dirk  and  bowie  knife,  or  execute 
the  judgment  of  Solomon  ?  Ko  I  the  answer  will  be,  hand  them  over  to  the 
district  ooart,  and  there  let  them  settle  the  right  to  property.  Yes  1  but 
there  you  meet  an  unexpected  diflleulty.  The  district  court  can  try  the 
right  of  property  as  between  the  claimants,  but  not  the  right  of  liberty  as 
between  them  and  the  arrested  freeman  ;  therefore,  it  follows,  that  beoanifl 
the  party  ont  of  possession  of  the  alleged  slave  cannot  prove  bis  right  to 
take  him,  the  party  in  possession  retains  him,  and  carries  a  freeman  into 
slavery.     Possession  of  a  slave,  in  the  absence  of  proof,  is  sufficient  evidence 
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of  title.  2  Marsb.  S09.     Bat  in  exerciaing  the  power  of  oUim,  and  of  ezolnd- 
ing  the  arrested  party  from  tesliag  the  questioD  of  alave  or  free,  do  yi>anot 
Tiolate  the  first  clause  of  g  2,  art.  4?     "  The  citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  immnnitieB  of  citizens  in  the  several  states." 

In  iwine  states,  they  sell  oat,  for  jail  ieva,  the  personal  services  of  certain 
prisoners.  Now,  suppose  such  an  one,  not  a  negro,  to  be  seized  in  Pennsyl- 
vania, as  an  alleged  fugitive  from  labor  (and  undoubtedly  under  this  clause 
he  may  be  seised),  but  the  truth  comes  oat,  that  the  party  seized  is  not 
and  never  was  a  prisoner,  or  sold  ont  to  service.  Under  this  constrnction, 
you  cannot  try  the  qaestion  ;  and  a  free  oitisen  goes  promptly  and  withont 
redress  into  slavery  1  Aye  I  bnt  let  that  be  tried,  say  the  advocates  of 
this  doctrine,  in  the  state  to  whioh  be  goes.  There  are  two  answers  to  this 
remark  ;  first,  it  is  in  direct  violation  of  the  spirit  of  that  provision  in  the 
oonstitotion  wbiob  requires  trials  to  take  place  in  the  state  where  the  infrac- 
tion of  law  occnrred  ;  and  secondly,  what  chance  of  fair  trial  woald  any 
man,  under  snch  circumstances,  have  in  the  state  to  wfaich  he  is  taken, 
where  all  the  presumptions  are  against  him,  where  the  whole  public  opinion 
is  against  him,  where  he  is  entirely  separated  from  his  witnesses,  whilst  the 
whole  onus  probandi  is  tfaown  upon  him.  Better  a  thousand  slaves  escape, 
than  that  one  freeman  should  be  thus  carried  into  remediless  slavery  I 

It  is  true,  that  Chancellor  Wai.wokth,  in  the  case  of  Jack  v, 
•JforHn,  in  14  Wend.  607,  says,  that  the  right  of  recaption  existed  r«j.-u 
at  common  law,  and  "  is  guarantied  by  the  constitution."  Now,  '- 
with  the  greatest  deference  for  the  opinion  of  the  learned  judge,  we  are  not 
convinced  that  the  right  of  recaption  of  persons  ever  existed  here,  or  if  it 
did  exist,  it  is  taken  away  by  the  amendment  to  the  constitution.  The  open 
avowed  ground  is  taken,  that  in  a  free  state  every  man  is  primd  facie  a 
freeman  who  is  at  large.  If  so,  he  comes  under  that  class  called  "  people  ;' 
and  the  right  of  "  the  people  "  to  be  secure  in  their  persons  against  unreason- 
able seizures  is  guarantied  by  the  constitution.  Aye  I  bat  he  is  a  slave,  say 
the  opponents  of  this  doctrine.  But  that  is  not  admitted.  The  very  ques- 
tion at  issue  is,  slave  or  free.  Now,  so  long  as  he  is  not  proved  a  slave, 
he  is  presumed  free;  and  therefore,  if  yoa  seize  him,  it  is  a  violation  of  this 
constitutional  privilege. 

But,  it  is  said,  if  this  be  not  the  true  construction  of  this  clause,  and 
legislation  be  necessary,  tfaat  the  right  appertains  alone  to  congress ; 
and  tfaat  the  act  of  1798  covers  the  gvonnd,  and  leaves  no  room  for  the 
action  of  state  legislation.  That  no  power  to  legislate  upon  this  subject 
is  expressly  granted  "  in  terms  "  to  congress,  must  be  at  once  conceded.  It 
must  likewise  be  as  readily  conceded,  that  it  is  not  "prohibited"  to  the 
states.  Then,  if  congress  possesses  this  power,  it  must  be,  in  virtue  of  a 
concurrent  authority  of  acting  npon  the  subject  matter  ;  or  because  this  is 
a  faculty  whioh  is  necessary  to  the  exercise  of  some  power  already  granted. 
That  it  is  not  the  latter,  is  manifest ;  for  the  most  laborious  investigation, 
and  the  most  oarefal  search,  aided  by  the  most  critical  powers  of  mind,  can 
show  no  single  provision  of  the  instrument  to  the  exercise  of  whioh  this 
le^sUUve  power  would  be  necessary. 

There  are  two  kinds  of  concurrent  powers  embraoed  by  the  constitution : 
1,  Those  which  both  bodies  may  lawfully  legislate  upon  ;  and  2.  Those 
frhich  the  states  may  legislate  npon  antil  congress  acts  ;  when  the  latter, 
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being  the  eapreme  power,  exclaves  the  former.  'As  an  instance  of  the  for- 
mer, the  regulation  of  the  militia  may  be  cited.  Congress  can  "oi^anize, 
arm,  discipline  and  govern,"  whilst  to  the  states  is  reserved  the  right  of 
*580l  *PP°'"''i'ig  officers  and  *the  authority  of  training.  Art.  i,  g  8,  cl,  16  ; 
Sbutton  T.  Moore,  5  Wheat.  21.  An  illnstration  of  the  latter  clasa 
maybe  found  in  the  power  to  establish  bankrupt  laws ;  on  which,  it  baa 
been  decided  by  this  conrt,  that  the  states  might  legislate  until  congress 
did,  when  the  aota  of  the  former  would  cease  and  eipire.  Stttrffea  v.  Crown- 
ituhield,  4  Wheat.  193. 

In  order,  therefore,  to  ascertain  whether  this  power  of  legislation  be  con- 
current or  not,  we  must  inquire  :  1st.  Whether  it  were  possessed  by  the 
states,  previous  to  the  formation  of  the  constitution,  and  appertained  to 
sovereignty.  2d.  Whether  granted  in  express  terms  to  the  Union,  or  pro- 
hibited to  the  states.  3d.  Whether  it  be  an  exertion  of  sovereign  power  by 
operating  beyond  the  state  territory  ;  or,  4th.  As  necessarily  originating 
in  the  Union,  so  that  no  exercise  of  it  by  the  states  can  take  place,  without 
clear,  open  and  undisguised  conflict  with  the  constitution. 

Kow,  let  us  test  this  question  by  these  rules.  It  is  manifest,  that  slave* 
and  slavery  were  the  subjects  of  legislative  power  by  the  states,  before  the 
Union.  After  the  declaration  of  independence,  in  1773,  each  state,  at  least 
before  the  confederation,  was  a  sovereign  independent  body.  Each  had 
the  right  to  enact  laws  which  no  other  power  could  revise ;  each  oonld 
make  war  or  conclude  peace,  without  reference  to  the  other ;  each  could  raise 
armies  or  maintain  a  navy,  without  consulting  the  others  ;  and,  in  fine,  pos- 
sessed every  faculty  of  sovereign  power,  as  effectually  and  entirely  as 
either  France  or  England  or  any  of  the  kingdoms  of  the  old  world,  and 
equally  as  untrammelled.  Then,  this  being  the  case,  the  union  was  formed, 
by  taking  away  from  the  individual  states  portions  of  power,  and  vesting 
them  in  one  central  body,  known  as  "  the  Union,"  in  the  formation  of  which 
were  admitted  maxims :  IsL  That  it  possessed  nothing  by  implication, 
except  what  was  absolutely  necessary  to  its  existence  :  and  2d.  That  powers 
not  delegated  to  the  Union,  nor  prohibited  to  the  states  in  express  terms, 
were  reserved.  Art.  9  and  10  of  Amendments.  South  Carolina,  as  early 
as  1695,  passed  laws  upon  the  subject  of  slaves  and  slavery,  and  so  down  to 
the  present  time.      So  also,  Connecticut  in  171],  and  Maryland  in  litS. 
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These,  then,  *are  sufficient,  as  instances  of  the  exercise  of  this  power 


by  the  slates,  long  before  the  constitution  was  formed ;  and  this 
proves  the  first  position, — that  it  was  possessed  by  the  states,  previous  to 
the  formation  of  the  constitution.  And  it  will  not  be  controverted,  that  the 
power  is  not  "  expressly  "  granted  to  the  Union,  nor  prohibited  to  the 
states.  Thirdly,  the  exercise  of  this  power  by  the  states  is  merely  a  matter 
of  police  and  internal  regulation  ;  and  therefore,  does  not  operate  beyond 
the  state  territory  :  and  lastly,  the  power  does  not  originate  in  the  Union 
— that  is,  the  right  of  legislation  does  not  grow  out  of  the  Union ;  the 
power  itself,  the  subject-matter,  is  not  the  birth  of  the  Union ;  nor  is  its 
exercise  a  "dear,  open  undisguised  conflict  with  the  oonstitntion,"  w  the 
exercise  of  extra-territorial  power  would  be. 

it  is  inferred,  then,  from  all  this,  that  this  power  is  not  a  concurrent 
one ;  that  for  want  of  express  reservation  of  such  right,  it  has  not  the 
features  which  enable  it  to  be  exercised  at  the  same  time  by  both  parties 
87* 
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hs  IB  the  oa«6  with  tbe  mititia  laws.  "Sot  can  the  aotion  of  oongreas  sbeorb 
it  and  drive  the  states  from  it,  as  is  the  oaee  with  the  bankrupt  laws.  It  ia 
a  power  which  exists,  and  can  only  exist,  in  the  states.  Nor  is  it  any 
answer  to  all  this,  to  say,  that  a  variety  of  laws  and  regulations  will  be 
passed  by  different  states  ;  that  the  legislation  will  be  incoogruons  and  dis- 
similar. We  most  take  the  constitntion  aawe  find  it  1  Oar  duty  is  to  cod- 
Btrne,  Dotto  legislate  1  And  we  are  told  by  good  anthority,  that  in  the 
construction  of  constitntion s,  the  argwmentum  ab  ituMmvenientt  will  not 
answer ;  we  dare  not  nse  it.  The  ita  soripta  rule  is  enough  for  ns.  If  the 
constitntion al  provision  be  defective,  there  is  a  oonstil  Dlional  mode  to 
amend  it :  let  us  then  rather  apply  to  that,  than  violently  wrest  the  instru- 
ment by  oonstruotioD. 

It  IB  urged,  however,  that  the  passage  of  the  aet  of  oongress  of  17C3 
affords  a  very  strong  argument  in  favor  of  congressional  action  apoD  this 
subject ;  that  the  fact  of  ita  passage  at  so  early  a  day  evinoea  the  onder- 
standing  of  that  clause  of  the  constitution  to  have  been,  amongst  the  fram- 
ers  of  it,  tiiat  congrew  alone  had  the  right  to  legislate ;  and  hence,  by 
implication,  as  it  were,  they  would  convince  us,  that  it  was  one  of  those 
concurrent  *poweni  which  the  action  of  the  highest  legislative  body  .^ 
absorbs  and  takes  away  from  the  states.  This  argument,  if  it  prove  I- 
anything,  will  prove  too  much. 

The  aot  of  congress  authorises  the  arrest  of  the  fugitive,  and  requires 
him  to  be  taken  before  auy  judge  of  the  distriot  or  circuit  oourl^  or  before 
any  m^btrate  of  a  county,  city  or  town  corporate.  Now,  it  is  a  principle 
perfectly  settled  by  judicial  decision,  that  oongress  cannot  commutiioate  the 
exercise  of  judicial  power  to  any  person  who  does  not  hoM  the  oommiseion 
of  the  general  government.  Martin  y.  Sunter't  Leatee,  I  WheaL  330. 
"Congress  cannot  vest  any  portion  of  the  judicial  power  of  the  United 
States  except  in  courts  ordained  and  established  by  itself."  Const.  §  8, 
art.  2  :  "  The  jircsident  shall  commission  all  officers."  Now,  if  no  man  can 
be  an  officer  of  this  government,  without  bearing  the  commission  of  the 
president,  certainly,  no  "  magistrate  of  a  county,  city  or  town  corporate  " 
can  be  a  judicial  officer  of  the  general  government,  and  so  cannot  take 
anthority  under  the  act.  This  principle  is  necessarily  derived  from  art.  3, 
§  1,  which  provides,  "  that  the  judicial  power  of  the  tjoited  States  shall  be 
vested  in  one  supreme  court,  and  in  snofa  inferior  courts  as  oongress  shall,, 
from  time  to  time,  ordain  and  establish  ;"  and  of  coarse,  the  persons  hold- 
ing this  power  must  be  commissioned  by  the  power  which  establishes 
the  courts.  This  doctrine  has  long  been  held  by  both  the  supreme  and  state 
courts.  UnUad  StaUt  v.  Lathrop,  17  Johns.  4  ;  Ely  v.  Feck,  1  Conn.  239. 
The  former  was  a  case  in  which  an  aotion  of  debt  was  bronght  for  a  penalty, 
under  the  aot  of  181S,  for  selling  apiritaous  liquors^  and  gave  the  state 
courts  jurisdiotioD.  The  last  case  was  an  action  against  a  deserting  mariner, 
in  which  the  state  court  had  jurisdiction  given  it  by  an  act  of  congress ; 
but  the  judges  in  both  oases  declined  exercising  it.  1  Kent's  Com.  402-3. 
This,  th«i,  b«iog  tbe  oase,  that  the  act  of  oongress  of  1799  gave  to  "  mi^ia- 
trates  of  a  oonnly  "  an  authority  which  it  oould  not  give,  Ui«  oondnaion  ia 
irresistible,  that  tfaey  did  not  at  that  day  understand,  in  the  legislative  hril, 
tbe  ooDstmetioB  of  the  oomtitution,  as  well  as  we  do  now,  after  an  interval 
of  half  a  century  ;  and  therefore,  the  argument  above  cited  ia  of  no  avail, 
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iBMmoflh  as  it  ezpljdcB  itself.     Besides  which,  w«  might  add,  that  the 
*fiS37  "^^^  'have  claimed  the  power  just  as  openly  and  avowedly  as  con- 
-*  gresB  has  done. 

It  is  supposed,  however,  that  the  weight  of  jndicial  authority  from  the 
state  oourta,  is  in  favor,  very  decidedly,  of  the  exercise  of  this  power  by 
the  national  legislature.  Let  us,  therefore,  examine.  In  5  Serg.  &  Rawle 
62,  is  contained  the  oase  of  Wright  v.  Deacon.  This  was  a  writ  de  hotnine 
repUgiando.  The  oaae  had  already  been  tried  on  habeas  corpus,  and  adjud- 
icated against  the  party,  and  upon  that  point  decided  ;  whilst  it  was  taken 
for  granted,  that  the  Gonetitution  and  act  of  Gongrem  gave  warrant  for  his 
removal.  The  quention  was  not  agitated  as  to  the  oonstitntionality  of  the 
law  of  congress,  or  that  of  Pennsylvania ;  and  the  case,  therefore,  gives  no 
authority  for  this  construction.  Commonwealth  v.  Griffith,  2  Pick.  II, 
was  an  indictment  for  an  aaault  and  battery  upon  a  negro,  and  the  defence 
made  was,  that  he  was  a  slave,  and  had  fled  from  servitude.  The  court 
say,  "  This  brings  the  case  to  a  single  point,  vii!.,  whether  the  statute  of  the 
United  States  is  constitutional  or  not.  The  constitution,  say  they,  does  not 
prescribe  the  mode  of  reclaiming  a  slave,  but  leaves  it  to  be  determined  by 
congress."  Here  is  taken  for  granted,  that  which  is  far  from  appearing. 
One  leap  reaches  the  conclusion  ;  wtthont  showing  how  congress  attains 
this  power,  whether  expressly,  by  implication,  or  how.  In  fact,  one  of  the 
judges  dissents,  saying  that  be  thought  the  fugitive  should  be  seized  in 
conformity  to  state  laws.  Further,  the  unconstitutionality  of  the  law  was 
not  attacked  on  the  grouod  that  congress  had  no  right  to  legislate  at  all ; 
but  merely  because  in  conflict  with  other  parts  of  the  iostrtimeDt.  This 
case,  therefore,  it  la  respectfully  conceived,  proves  nothing  for  the  plaintiff 
in  error. 

In  12  Wend.  814,  is  found  the  case  of  Jack  v.  JUartin.  This  was  a  writ 
de  homine  replegiando  ,■  and  Judge  Nelson,  in  the  court  below,  decided,  that 
the  legislative  power  was  concurrnnt,  and  therefore,  the  action  of  congress 
excluded  the  states  from  legislating,  and  that  the  object  being  palpable — 
i.  e.,  to  secure  the  slaves  of  the  south — it  should  have  a  construction  that 
would  operate  most  effectually  to  attain  the  end.  We  contend,  that  we  are 
giving  that  construction  to  this  clause  most  likely  to  prodtice  the  desired 
,^1  end.  If  excited  argument  and  ^'an  interested  withdrawal  of  the  whole 
'  snbjeot-matter  from  the  hands  of  the  states  could  be  effected  by  the 
south,  will  it  not  produce  oonstriction  and  oollision  with  the  iree  states  ? 
Which  is  most  likely  to  keep  the  peace  f  A  tone  of  oonfidenoe  and  concilia- 
tion, or  of  defiance  and  the  attempted  exercise  of  illegal  power?  We  must 
negotiate  and  legislate  upon  this  and  every  other  subject  with  the  calumet 
of  peace,  rather  than  the  tomahawk ;  with  the  conciliatory  spirit  of  a  band  of 
brothers,  instead  of  the  animosity  of  deadly  foes.  The  case  of  Jack  was 
taken  up  before  the  court  of  errors  and  appeals,  and  the  decision  below 
sustained — not  the  question  of  constitutionality,  but  the  question  of  fugitive 
or  not,  because  Jack  had  admitted  he  was  a  slave  by  his  pleas.  But  the 
question  of  constitutionality  was  debated,  and  in  my  judgment  not  a  single 
solid  reason  was  given  for  that  construction,  but  on  the  contrary.  Chancellor 
Wjxwobtb  says,  "  I  have  looked  in  vain  among  the  delegated  powers  of 
congress  for  authority  to  legislate  upon  the  snbjeot,"  and  conolndes  that 
•tate  legislation  is  ample  for  the  purpose. 
8» 
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"Sow,  tbcD,  npOD  reoapitalating  these  cases,  what  have  weP  1.  We 
have  one  case  where  the  coDslitatiocality  of  the  law  is  taken  for  granted, 
by  Chief  Jastico  Tilohman,  3.  We  have  argument  of  Jndge  "Smuaoin  and 
Senator  Bishop,  in  favor  of  it,  and  the  cane  in  Pickering  :  and — Jt.  We  have 
the  decisive  opinion  of  Chancellor  Wjxwosth,  and  the  dissenting  judge 
in  the  case  in  Pickering.  For,  naltber  in  Jib;  parte  Simmons,  tried  by  Jadge 
Washington,  and  reported  in  4  W.  C.  C.  S9S,  nor  in  the  case  of  Johnion 
V.  Thmpkina,  Bald.  671,  was  the  question  of  constitntionality  at  all  mooted 
or  spoken  of,  but  both  judges  speak  in  the  same  breath  of  state  laws  and 
laws  of  congress  ;  without  once  impugning  the  right  of  either  party  to  legis- 
late, or  for  one  moment  intimating  a  doubt  as  to  the  oonstitational  right  of 
cither  party  to  pass  them. 

It  may,  however,  be  contended,  that  this  authority  to  legislate  is  ^ven 
to  congress  by  the  18th  olan.se  of  §  8,  art.  1,  of  the  constitution  :  "And  to 
make  all  laws  which  shall  be  necessary  and  proper  for  carrying  into  ezeou- 
tton  the  foregoing  powers  and  all  other  powers  vested  by  this  constitution 
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in  the  government  *of  the  United  States,  or  in  any  department  or 
officer  thereof,"  Judge  Stort  says,  in  his  Commentary,  §  1288 : 
"  T^e  plain  import  of  tfais  clanso  ia,  that  congress  shall  have  all  the  incidental 
and  instrumental  powers  necessary  and  proper  to  carry  into  execution  all 
the  express  powers.  It  neither  enlarges  any  power  specifioally  granted,  nor 
is  it  a  grant  of  any  new  power  to  congress."  This  case,  then,  is  not  embraced 
by  the  first  part  of  the  section,  because  it  is  not  one  of  the  "foregoing" 
enumerated  powers.  Kor  is  it  included  under  the  other  term,  "  all  other 
powers  vested,"  because  there  ia  no  power  vested,  for  the  learned  commen- 
tator just  alluded  to,  says  it  means  express  powers. 

Speaking  of  the  constitution,  we  are  told  in  Martin  v.  SutUer't  JJesaee, 
1  Wheat.  326,  the  government  of  the  United  States  can  claim  no  powers 
which  are  not  granted  to  it  by  the  constitution,  and  the  powers  actually 
granted  must  be  snoh  as  are  expressly  given  or  given  by  necessary  iraplioa- 
tion.  On  the  other  hand,  tfais  instrnment  Ih  to  have  a  reasonable  construc- 
tion, according  to  the  import  of  its  terms.  The  words  are  to  be  taken  in 
their  natural  and  obvious  sense ;  not  in  a  sense  unreasonably  restricted  or 
enlarged.  Certainly,  then,  this  phrase,  "  powers  vested,"  means  express 
powers  ;  any  other  mode  of  constrnction  would  do  violence  to  the  whole 
instrument,  and  overturn  a  whole  series  of  decisions.  If,  then,  it  means 
express  power,  there  is  none  such  in  this  case ;  and  therefore,  under  this 
clause,  congress  cannot  exercise  the  authority  claimed.  1  Kent's  Com. 
388-90.  "  The  correct  principle  is,  that  whenever  the  terms  in  whioh  the 
power  was  granted  to  congress,  or  the  nature  of  the  power  required  that 
it  should  be  exclusively  exercised  by  congress,  the  subject  was  as  com- 
pletely taken  away  from  the  state  legislature  as  if  they  had  been  expresily 
forbidden  to  act  on  it."  Bat  is  that  the  case  here? — the  power  is  not 
granted  in  terms  at  all,  and  the  nature  of  the  power  is  such,  that  the  states 
can  as  easily  and  usefully  exercise  it  as  congress.  The  truth  is,  the  power 
is  one  of  police  and  internal  regulation,  as  much  as  ferries,  turnpikes  and 
health-laws  ;  and  in  Gibbons  v.  Ogden,  Q  Wheat.  303,  we  are  told,  that  "  no 
direct  power  is  granted  over  these  objects  to  congress,  and  consequently, 
they  remain  subject  *to  state  legislation.  If  the  legislative  power  of  r^.o* 
the  Union  oan  reach  them,  it  most  be  for  national  purposes."    How  '■ 
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COD  legislation  reepeoting  alavea  become  national  when  only  a  part  of  the 
states  hold  them  f    Saoh  legislation  cannot  aasome  a  national  aapeot,  or 
attain  a  "  national  parpoee." 

If,  then,  this  power  be  not  ezpressly  in  congress,  nor  ooncarrently,  nor 
neoessarily  appurtenant  to  any  other  pover,  wbat  is  the  meaning  of  this 
clause  ?  "  No  person  held  to  service  or  labor  in  any  state,  under  the  lawa 
thereof,  escaping  into  another,  shall,  in  conseqnenoo  of  any  law  or  regnla* 
tion  therein,  be  discharged  from  such  service,  bnt  shall  be  delivered  np,  on 
claim  of  the  party  to  whom  such  service  or  labor  is  due."  It  simply  means 
this — nothing  more  nor  less  ;  Yon  may  legislate  ;  you  may  regulate  ;  bot 
this  one  point  alone  you  shall  not  touch  :  Tou  shall  not  diachai^e  the  fngi- 
tive  from  service,  if  he  were  a  slave  by  the  law  of  the  state  from  wbenoe 
he  fled. 

The  result  is,  that  no  power  being  given  to  congress  to  legislate,  it  is 
reserved  to  the  states,  under  the  10th  article  of  the  amendments.  "The 
powers  not  delegated  to  the  United  States  by  the  oonstitntioD,  nor  prohib- 
ited by  it  to  the  statee,  are  reserved."  Federalist,  No.  32.  The  state  gov- 
ernments clearly  retain  all  the  rights  of  sovereignty  which  they  bad  before 
the  adoption  of  the  constitution,  and  which  were  not  by  that  constitution 
exclusively  delegated  to  the  Union.  1  Wheat.  335.  Suppose,  art.  4,  g  1, 
is  read  thus  :  "  Full  faith  and  credit  shall  be  given,  in  each  state,  to  the 
public  acts,  records  and  judicial  proceedings  of  every  other  state  ;"  and  then 
stopped.  Is  it  not  apparent,  that  the  states  could  by  law  regulate  the  kind 
and  qtsantum  of  proof,  the  manner  in  which  their  courts  should  reobive  it ; 
and  if  it  was  thought  they  could  not,  why  in  express  terms  reserve  to  con- 
gress "  the  right  to  preacribe  the  manner  in  which  they  shall  be  proved,  and 
the  effect  thereof."  Under  art.  1,  g  4,  ol.  1,  the  times,  places  and  manner 
of  holding  elections  for  senators  and  representatives  shall  be  prescribed  by 
the  state  legislatures ;  bnt  the  framers  of  the  constitution  cautiously  add, 
that  coDgrees  may  make  or  alter  such  regulation,  except  as  to  place. 
,  "Art  I,  %  8,  cl.  B,  the  power  to  coin  money,  one  of  the  highest  attri- 
^  butes  of  sovereign  power,  is  expressly  given  to  congress  ;  and  yet, 
in  g  10,  cl.  1.  of  art.  I,  the  states  are  cautiously  and  expressly  prohibited 
from  coining  money.  This  has  always  been  the  highest  mark  of  sovereigu 
power. 

It  is,  however,  supposed  by  some,  that  because  congress  has  legislated  on 
the  surrender  of  criminals,  that  therefore,  there  is  stronger  gronnd  for 
claiming  tbo  right  of  legislating  here.  Mr.  Hambly  cited  the  Madiaoo 
Papers,  and  Debates  in  Convention,  that  this  matter  was  expected  to  be 
left  to  state  legislation  ;  and  that  the  south  was  not  united  itself  upon  the 
subject.  Madison  Papt-rs,  p.  1447.  As  if,  however,  to  remove  all  donbt  upon 
this  subject,  we  have,  in  the  oonNtitution  itself,  an  open  admission  that  the 
whole  subject  of  slaves  and  slavery  was  left  in  the  hands  of  the  states. 
Art.  1,  §  9 :  "  The  migration  or  importation  of  such  persons  as  any  of  the 
states  now  existing  shall  think  proper  to  admit,  shall  not  be  prohibited 
by  congress  prior  to  1&08,"  Now,  what  is  the  meaning  of  this?  Why,  that 
congress  shall  leave  the  slave-trade,  and  all  its  operations,  to  state  legisla- 
tion entirely,  with  the  exception,  that  After  1808,  they  may  stop  it,  if  they 
choose  ;  but  if  they  do  not  choose,  it  will  always  remain  in  the  hands  of  t)ra 
states,  until  tbey  do  see  fit  to  close  it.  This,  to  my  mind,  with  any  other 
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eonsideraUoQ,  ia  Boffioiently  oonTinoing  that  every  body  at  that  day  rightly 
nndentood  this  whole  matter  to  be  the  subject  of  state  legislation. 

The  use  of  the  terms  "legally"  and  "joatly,"  in  the  formatiOD  of  the 
GODBtitDtion,  shows  that  the  right  was  to  be  asoertained  by  oompeteot 
authority,  not  taken  for  granted  ;  aod  that  legialative  power  somewhere 
was  to  exercise  itself  upon  the  matter,  and  by  none,  more  probably,  than 
the  same  power  whioh  then  had  it  in  control, — the  state  legislatures. 

It  DOW  only  remains  to  examine  two  arguments  urged  on  behalf  of 
the  plaintiff  in  error.  It  is  alleged,  that  the  jadioiary  act  of  1 7811  vests  in  the 
courts  of  the  United  States  the  whole  judicial  power  of  the  government ; 
and  that  this  being  judicial  power,  which  is  sought  to  be  atiaobed  to  the 
general  government,  it  is  impliedly  embraced  by  that  act.  *One  ., 
word  will  be  a  sufficient  answer  to  that  argument.  The  power  asked,  '■ 
or  rather  claimed,  is  not  judicial,  but  legislative  ;  and  therefore,  can  by  no 
pOBsibility  be  claimed  by,  through  or  under  the  judiciary  act.  Antrtber 
argument  is,  that  legislative  construction  has,  with  this  ooort,  almost  the 
authority  of  judicial  deciaion.  And  because  oongresB  has,  in  its  reports 
upon  slavery,  admitted  or  asserted  this  right,  their  claim,  therefore,  should 
be  regarded  almost  as  a  judicial  constractiou.  It  is  answered,  that  if  there 
be  any  one  thing  in  this  country  entirely  loose,  uncertain  and  vasoillating, 
it  is  legislation  ;  and  whenever  the  judicial  exposition  of  our  highest  courts 
becomes  so  wavering  and  uncertain  as  to  bear  comparison  with  our  legisla- 
tion, we  shall  truly  be  the  pity  and  oontempt  of  all  civilized  nations. 

It  has  been  shown  :  1.  That  "claim"  does  notmean  peremptory  demand 
and  unconditional  surrender.  2.  That  legislation  is  oontemplated  by  the  lan- 
guage of  the  clause ;  and  that  both  congress  and  the  states  have  legislated. 
3.  That  this  oonstrnction  was  never  asserted  by  the  framers  of  the  oonstitti- 
tion.  4.  That  it  would  violate  its  spirit.  6.  That  the  power  of  recaption  of 
persons  never  existed,  or  If  it  did,  is  restrained  by  the  amendments.  0.  That 
this  power  is  neither  expressly  granted  to  congress  nor  prohibited  to  the 
states  ;  nor  is  it  necessary  to  the  exorcise  of  any  granted  power,  nor  impli- 
edly reserved.  "J,  lliat  the  states  possessed  this  power  before  the  constitu- 
tion was  formed.  8.  That  it  is  a  mere  regulation  of  police,  and  does  not 
suppose  the  exercise  of  national  power  ;  and,  6.  That  the  oonstitation,  in 
arL  1,  g  9,  gives,  or  rather  leaves  the  whole  subject  in  the  hands  of  the 
states,  where  it  originally  found  it. 

JbAnaon,  Attomey-deneral  of  Pennsylvania,  stated,  that  he  appeared 
before  the  court  in  obedience  to  the  directions  of  the  act  of  assembly,  paased 
in  1839,  to  which  reference  had  been  made,  to  maintain  the  oonatitutional 
authority  of  Pennsylvania  to  enact  the  Bcveral  laws  set  out  in  the  paper- 
book  in  the  bands  of  the  court ;  and  oonstituting  the  ground-work  of  the 
indictment  and  prooeedings  in  the  present  case.  He  said,  he  occupied  « 
position  of  great  *delieacy  and  embarrassment ;  he  stood  before  the  . 


court  not  only  as  the  oounsel,  but  as  the  official  representative  of  the 
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Commonwealth  of  Pennsylvania ;  and  was,  as  such,  bound  by  an  oath  as 
solemn  as  that  taken  by  their  honors,  to  support  the  constitution  of  the 
United  States.  It  was  made  his  duty  to  vindicate  the  right  of  Pennsyl- 
vania to  adopt  the  laws  in  question  against  the  allegation  of  tbe  learned 
gentleman,  who  so  ably  represented  the  interests  of  Muyland,  that  they 
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conflicted  with  the  constitution  and  lavs  of  the  genersl  gorernment.  In 
performing  this  dut^,  he  felt  the  responsibility  to  be  almost  as  binding  aa 
if  he  were  pronoancing  a  judicial  decision,  to  advance  no  doctrines  that 
were,  ID  his  judgment,  inoompstible  with  the  true  oonstmotion  of  the  fed- 
eral constitution. 

It  was  gratifying  to  him,  to  be  able  to  asanre  the  oonrt,  that  this  official 
duty  and  his  own  conscientious  conviotions  of  right,  aa  a  citizen  of  tbe 
Union,  were  in  perfect  harmony  on  this  subject ;  he  should  not  hesitate  to 
speak  in  earnest,  for  he  spoke  with  sincerity.  He  desired  to  place  Pean- 
ByWania  reettig  in  curice,  on  her  proper  footing,  before  the  conrt.  She  came 
there  volnntarily.  She  was  not  dragged  sallenly  to  that  high  bar,  defiying 
the  jurisdiction  of  the  court  and  disclaiming  its  authority.  This  proceed- 
ing was  one  of  amity,  of  concord,  on  the  part  of  Pennsylvania  and  of 
Maryland,  which  were,  as  the  learned  counsel  bad  told  the  oonrt,  the  real 
and  substantial  parties.  They  came  into  that  court  to  try  a  great  qnestion 
of  constitutional  law,  to  terminate  disputes  and  contentions  which  were 
arising,  and  bad  for  years  arisen,  along  the  border  line  between  them,  on 
this  subject  of  the  escape  and  delivery  itp  of  fugitive  slaves.  Keither  party 
sought  the  defeat  or  humiliation  of  the  other.  It  was  for  the  triumph  of 
law,  they  presented  themselves  before  the  conrt.  Tbey  were  engaged, 
under  an  imperative  sense  of  duty,  in  the  work  of  peace ;  and  he  hoped  he 
would  be  pardoned,  if  he  added,  of  patriotism  also. 

The  difiicultieB  which  resulted  in  the  present  case  bad  been  previonsly 
felt,  and  made  the  subject  of  negotiation  between  these  states.  And  it  was 
a  curious  fact,  that  this  very  act  of  25th  March  1 820,  the  unoonstitntionality 
of  which  is  alleged  in  this  case,  was  the  joint  fruit  of  such  negotiation.  It 
was  passed,  as  be  believed,  at  the  instance  and  with  the  entire  approval  of 
«R0n7  <^'>i°^iBBioners  appointed  by  the  constituted  authorities  of  the  state 
-'  *of  Maryland,  to  wait  upon  the  legislature  of  Pennsylvania  to  obtain 
the  passage  of  some  law  of  the  kind.  At  the  time  of  its  passage,  it  waa 
loudly  condemned  by  that  portion  of  the  citizens  of  Pennsylvania  who  favored 
the  abolition  of  slavery.  And  now,  a  singular  change  of  places  is  exhibited 
— the  state  of  Maryland  repudiates  what  she  then  sanctioned  ;  and  the 
adversaries  of  slavery  sustain,  though  not  very  cordially,  what  they  then 
condemned.  One  of  these  parties  thinks  this  act  of  1626  is  too  indulgent  to 
slave-holders  ;  the  other,  that  it  deprives  them  of  their  just  rights.  The 
considerate  and  enlightened  citizens  of  Pennsylvania,  with  few,  if  any, 
exceptions,  were,  he  believed,  of  the  opinion  that  this  lav  was  precisely 
what  it  should  be — alike  warranted  by  the  federal  oonstitntion,  and  carefnl 
to  protect  the  rights  of  aU.  As  snob,  it  would  be  bis  dnty,  as  it  waa  his 
pleasure,  to  maintain  it  against  every  assaalt  upon  its  constitntionslity,  let 
it  proceed  from  whatever  source  it  may. 

By  the  act  of  1780,  Pennsylvania  began  the  great  work  of  philanthropy 
in  regard  to  her  slaves.  She  has  pursued  the  policy  there  indicated,  until 
slavery,  with  only  here  and  there  a  time-stricken  relic  of  former  policy,  has 
vanished  from  the  soil  She  did  not  trench  on  the  rights  of  oUier  states. 
She  did  not  impugn  the  prinoiplcs,  or  the  condnct  of  their  citizens — deeply 
as  she  abhorred  slavery  herself.  She  performed  her  own  daty,  and  left  to 
others  the  glory  or  the  shame  of  performing  or  of  neglecting  thein.  In 
this  act  of  1780,  there  is  a  saving  of  the  rights  of  slave-holden  in  other 
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sUtes.  So,  in  tbe  act  of  I82e.  Its  very  title  speaks  its  object.  It  is  "  an 
act  to  give  effect  to  the  provisioDS  of  the  coustitntion  of  the  United  States, 
velative  to  fugitives  from  labor,  for  the  protection  of  free  people  of  color, 
and  to  prevent  kidnapping."  Thas  is  ibis  very  nnconstitational  act  found 
to  be  an  act  to  give  effect  to  the  oonstitntion.  The  history  of  the  legislation 
of  Pennsylvania  on  this  subject  vill  prove,  that  though  she  has  been  ever 
found  in  the  vangaard  of  the  f  rionds  of  liberty  and  humanity,  she  never  has 
forgotten  what  is  due  to  her  sister  states ;  she  never  has  wavered  in  her 
loyalty  to  the  conetitntion  of  the  Union  ;  and  oome  what  may,  she  never 
will  depart  from  this  coo  me. 

That  Pennsylvania  had  the  right,  then,  to  enact  the  law  in  qaestion,  she 
Bolemnly  avers  to  have  been  accorded  to  her  by  'the  state  of  Mary-  „ 
lard  herself,  iShe  will  not  consent  to  surrender  it,  until  this  court,  ^ 
by  its  deoisioD,  strips  her  of  that  valued  attribute  of  sovereignty.  Nona 
will  deny,  that  the  main  questions  involved  in  this  case  are  delicate,  in  some 
respects  intricate,  and  in  any  point  of  view,  important  to  all  sections  of 
the  Union,  Sabstantially  they  are  these  :  1.  Is  the  power  of  prescribing  the 
mode  of  delivering  up  fugitives  from  service  or  labor,  under  the  2d  section 
of  the  4th  article  of  the  constitution,  exclusively  vested  in  the  general  gov- 
ernment ?  2.  If  it  is  not,  is  it  concurrently  vested  in  the  state  and  general 
governments,  to  be  exercised  on  particular  terms  ?  or  is  it  solely  vested  in 
the  state  governments  ?  S.  Have  the  states  the  right  to  inflict  penalties,  as 
in  cases  of  crimes,  npon  those  who  seize  and  remove  fugitive  daves  out  of 
their  territories,  without  pursuing  the  mode  prescribed,  either  by  the  act 
of  congress  of  1793,  or  by  the  acts  passed  on  the  same  8nb]*ect,  by  the  states 
themselves?  The  last  of  these  three  questions  is  the  most  material  in  the 
present  case  :  perhaps,  it  is  the  only  real  question  in  this  case,  npon  vhich 
the  court  is  imperatively  called  npon  to  pronounce  its  judgment. 

It  ia  to  be  extremely  regretted,  that  we  have  no  judicial  guides  to  aid  ub 
in  the  argument  of  this  cause,  which  are  of  higher  authority  than  the  mere 
opinionsof  individual  judges,  whohave,  incidentally,  often  hastily,  expressed 
them.  The  cases,  auofa  as  they  are,  unfortunately,  are  few,  conflicting  and 
contradictory.  They  have,  it  is  true,  all  occurred  in  states  where  slavery 
has  been  abolished,  for  such  questions  must  rarely,  indeed,  happen,  in  states 
where  slavery  exists.  It  is  obviously  the  interest  of  all  parties  in  such 
states,  to  determine  the  question  in  one  way.  Without  pretending  to  trouble 
the  court  with  a  detailed  and  critical  examination  of  the  following  casee,  he 
would  refer  to  them  as  exhibiting  a  most  striking  illustration  of  the 
'*  uncerUinty  of  the  law,"  Deacon't  Cote,  B  Serg.  &  Rawle  62  ;  Johnson 
v.  Tompkint,  Bald.  5Vi ;  Commonwealth  v.  SoUoteay,  2  Serg.  Sa  Rawle 
306  ;  a.  c.  3  Ibid.  4  ;  CommotiteealtA  v.  Griffiths,  2  Rck.  18  ;  Jack  v.  Martin, 
12  Wend.  922  ;  s.  c.  14  Ibid.  610.  In  the  cases  in  the  New  York  and 
Masaaohnsetts  reports,  the  courts  were  divided  in  opinion.  Id  *the  n.^o 
_  cases  in  the  Pennsylvania  reports,  the  question  did  not  properly  arise,  >■ 
and  the  ooart,  withont  examination,  declared  its  opinion  on  the  constitution- 
ality of  the  act  of  congress  of  17SS.  This  subject  has  been  incidentally 
noticed  in  a  few  other  instances,  but  not  in  such  a  manner  as  to  be  deemed 
essential. 

The  questions  are  thas  perfectly  open  and  free  from  all  embarrassmeDt 
on  the  score  of  authority,     Decisionsof  this  court  on  other  provisions  of  the 
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oonetitation  will  supply  na  with  oaefal  analogies ;  bat  we  are  tbrown  back 
(m  the  elementary  principles  of  the  conBtitntion  itself,  for  the  fouojation  of 
the  present  argnment.    Let  as  then  recur  to  these  principles,  as  the  source 
of  the  power  we  are  in  quest  of,  and  trace  it  up  to  its  fonntain-head. 

The  times  call  for  a  full  and  frank  exposition  of  this  Hnbject ;  and  he 
rejoiced  that  it  had  been  presented,  at  this  juncture,  before  this  tribunal,  and 
in  the  friendly  spirit  that  actuated  the  parties  now  at  the  bar.  He  begged 
leave  to  make  one  further  preliminary  suggestion,  before  he  opened  the  con- 
BtitutioD.  It  was  this  :  that  the  state  and  national  governments  were  too 
often  viewed  aa  hostile  and  repugnant  to  each  other  in  their  relations. 
Powers  granted  to  one,  were  regarded  as  if  withdrawn  from  the  other  ;  and 
it  seemed  to  be  the  effort  of  aome  who  were  called  upon  to  judge  between 
them,  to  treat  them  as  if  they  mutually  approached  each  other  aa  belligerents, 
with  swords  drawn.  This  was  not  bis  opinion,  nor  would  it  be  his  course. 
He  thought,  with  the  fathers  of  the  republic,  that  both  were  essential  to 
each  other ;  both  formed  one  consistent,  harmonious,  beautiful  systcfn  of 
government— complete  when  united — imperfect  when  divided  :  combined, 
stronger  than  linlcs  of  iron — dissevered,  weaker  than  a  rope  of  sand.  It 
would  be  his  purpose,  therefore,  to  contend  for  such  a  construction  of  the 
federal  constitution  as  would  place  the  state  and  national  governments  ou 
this  solid  and  impregnable  basis. 

L  In  regard  to  the  firat  question  he  had  suggested,  he  would  proceed  to 
read  and  comment  on  the  second  section  of  the  fourth  article  of  the  con- 
etitntion,  which  was  in  these  words,  "no  person  held  to  service  or  labor  in 
one  state,  under  the  laws  thereof,  escaping  into  another,  shall,  in  consf^ 
qnenoo  of  any  law  or  regulation  therein,  be  discharged  from  such  service  or 
labor,  but  shall  be  delivered  up,  on  claim  of  the  party  to  whom  such  service 
*BB3l  **'  l*lwr  may  be  due."  This  provision  certainly  gives  no  authority  *to 
■'  the  general  government,  in  terms;  none,  even  by  implication.  It 
simply  enjoins  a  duty  on  the  states,  and  prohibits  them  from  passing  laws  or 
regnlations  liberating  fugitive  slaves.  It  recognises  the  general  right  to 
legislate  on  this  subject,  for  it  restricts  its  exercise  in  a  particular  manner. 
If  they  could  not  legislate  at  all,  it  was  futile  and  absurd,  to  say  they  should 
not  pass  laws  of  a  particular  description.  But  it  enjoins  that  the  fugitives 
shall  be  "delivered  up,"  "on  claim,"  This  duty  is  made  incumbent  on  the 
states,  without  prescribing  the  exact  mode  of  its  performance.  The  agency 
of  the  general  government  is  in  nowise  concerned  or  invoked  ;  the  obliga- 
tion is  on  the  states,  and  for  the  states  ;  their  power  is  left  perfectly  free 
and  untrammelod,  with  this  single  restriction — that  they  cannot  discharge 
the  fugitives  from  the  claim  of  their  masters  or  owners.  The  authority 
vested  in  the  states,  is  in  the  nature  of  a  negative  pregnant ;  it  denies  and 
admits — denies  the  particular  power  of  liberating  fugitives,  and  admits  the 
general  power  to  prescribe  how  they  shall  be  delivered  np.  Should  the  states 
transoend  their  authority,  by  enacting  laws  impairing  the  right  of  the  slave- 
holder, the  remedy  is  by  judicial  instrumentality.  It  is  here  :  this  court 
will  pronounce  the  acts  unconstitutional  and  void.  But  this  power  of  the 
general  government  is  preventive — not  active  ;  it  is  solely  the  right  to 
restrain,  not  the  right  to  compel.  There  are  varions  restrictive  clauses  in 
the  federal  constitution  ;  but  do  one  ever  supposed,  that  a  prohibition  of 
legislation  npoD  the  states  gave  the  positive  right  to  congress  to  legislate ; 
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much  less  oao  it  be  preteodcd,  that  a.  prohibitioD  of  a  particalar  epeoies  of 
legislation  divested  the  states  of  all  general  aatbority  on  the  subject,  and 
transferred  the  right  to  the  national  government.  This  conHtrnction  of  the 
poweni  of  the  general  government  wonld  annihilate  the  state  sovereignties 
at  a  blow.  See  on  this  snbjectof  the  general  powers  of  the  general  govern- 
ment, the  letters  of  the  Federalist,  Nos.  41,  42  and  43  ;  but  especially  42. 
In  this  letter,  the  subjeet  of  the  4th  article  of  the  constitution  ia  diatinotly 
and  elaborately  considered.  Every  line,  and  every  word,  is  noticed  ;  but 
this  very  identical  provision,  in  regard  to  fugitive  slaves,  is  entirely  omitted. 
Had  it,  at  that  day,  been  supposed  to  have  conferred  any  power  on  the 
general  government,  could  it  thus  have  been  passed  silently  by  ?  Does  the 
tremendous  power  arrogated  for  the  national  government,  in  *this  ,^ 
case,  lurk  in  this  provision,  without  having  been  discovered  by  the  *- 
keen  eyes  of  Hamilton,  Madison  or  Jay?  These  letters  of  the  Federalist, 
were  written  before  the  adoption  of  the  consiitntion.  They  were  read  by 
almost  every  one.  The  comments  were  identified  with  the  letter  of  the  con- 
stitution itself.  They  have  been  always  treated  as  a  contemporary  exposi- 
tion, by  tbe  first  judicial  intellects  of  the  age,  sanctioned  by  popular  adop- 
tion ;  and  he  felt  perenaded  tbe  court  would  pause,  before  It  oonstrued  into 
the  constitntioD,  powers  which  these  great  men  never  dreamed  of  ascribiog 
to  the  general  government. 

The  reason  for  introducing  this  provision  into  the  constitution,  is  itself 
tbe  best  exponent  of  its  meaning.  Prior  to  the  adoption  of  the  constitution, 
slavery,  absolutely,  or  in  a  modified  form,  existed  in  all  the  states,  esoept 
perhaps  in  Hassachnsotts.  The  right  of  the  master  to  pursue  and  recapture 
fugitive  slaves  then  existed  by  mutual  comity.  Few,  if  any,  free  negroes 
could  bo  found.  The  presumption  was,  that  all  negroes  were  slaves.  No 
general  regulation  was  necessary ;  for  it  was  the  interest  of  all  the  states, 
to  countenance  and  aid  the  master  in  the  recapture  of  his  runaway  slave. 
But  symptoms  of  repugnancy  to  slavery  began  to  be  manifested  in  Penn- 
sylvania and  other  states  ;  and  tbe  southern  states  were  apprehensive  that 
it  might,  at  some  future  day,  interfere  with  the  recovery  of  their  property. 
Tbey  desired  a  guarantee  from  the  general  government ;  not  that  that  govern- 
ment should  provide  for  the  redelivery  of  their  fugitive  slaves.'but  that  the 
oonstitDtion  of  the  Union  should  prohibit  the  states  from  passing  laws 
declaring  them  to  be  free.  The  provision  of  the  constitution  under  oon- 
sideration  furnishes  this  guarantee  ;  it  never  was  intended  for  more.  See 
2  ElUot'ft  Debates,  335,  S86 ;  Mr.  Madison's  and  Governor  Randolph's 
speeches  in  the  Virginia  convention.  Had  tbe  southern  states  demanded  more 
than  this  simple  guarantee ;  had  tbey  required  that  the  right  of  the  states 
to  prescribe  the  mode  of  surrendering  np  fugitive  slaves  sboald  b«  yielded 
to  congress  exclusively ;  we  know  not  but  it  might  have  jeoparded  the  for- 
mation of  the  Union  itself.  It  ia  well  known,  the  word  "slave **  is  not 
foond  in  the  constitution.  That  it  was  excluded  on  account  of  the  scrnplea 
of  certain  of  the  northern  members  of  tbe  convention  ;  and  had  these  mem- 
bers been  told,  that  they  were  depriving  tbe  states  they  represented 
*of  tbe  power  of  directing  the  mode  in  which  fugitive  slaves  were  to  r»-*- 
be  redelivered  to  their  masters,  who  can  doubt,  that  they  would  have 
rejected  with  indignation,  any  instrument  of  government,  containing  saob 
a  surrender  of  state  sovereignty  as  this  f 
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The  conatitatioD  does  not  aim  at  &ny  abridgmeot  of  the  state  soverMgn- 
ties  on  this  eiibject,  except  in  the  single  point  of  prohibiting  them  from  set- 
ting fugitive  BlaveB  at  liberty.  la  all  other  esHential  particulars,  it  viaely 
leaves  them  to  the  exercise  of  their  own  judgment.  Different  rules  on  this 
subject  would  naturally  be  established  in  different  states.  Lesa  strictness 
of  proof  of  the  right  of  the  master  would  be  satisfactory  in  a  slave  state, 
than  would  be  bo  in  a  free  state.  Some  respect  is  duo  to  the  common  feel- 
ings, or  even  prejudices  of  a  community,  in  the  enforcement  of  claims 
deemed  odious  in  principle  to  any  considerable  number  of  the  people.  If 
even  compatible  with  justice,  they  should  not  be  preBsed  in  a  manner  to 
outrage  or  wound  the  sympathies  of  those  on  whom  the  demand  is  made. 
To  abhor  slavery,  in  principle,  is  no  great  offence,  in  a  country  where  liberty 
is  the  boast  and  the  birthright  of  every  creature  wearing  the  image  of  his 
Maker.  The  states  are  the  best  judges  of  that  mode  of  deliveiing  up 
fugitive  slaves,  which  will  be  most  acceptable  to  their  citizenn.  It  is  evident, 
that  no  general  law  can  suit  the  spirit  of  the  people  in  all ;  and  the  only 
rational  mode  of  providing  for  the  evil,  is  that  provided  by  the  framere  of 
the  coustttution — by  committing  it  to  the  wisdom  and  patriotism  of  the 
states  themselves.  The  tendency  of  this  course  of  reasoning  is,  not  only  to 
prove  that  the  general  government  has  not  exclusive,  but  that  it  has  no 
jurisdiction  over  this  subject  whatever.  To  remove  all  possibility  of  diffi- 
enlty,  however,  he  would  proceed  to  consider  the  natnre  of  its  ezclnsive 
powers,  with  some  minuteness,  but  great  brevity. 

On  every  principle  of  rational  construction,  recognised  by  common  sense 
and  by  judicial  decisions,  exclusive  authority  on  any  given  subject  was 
vested  in  the  national  government  in  only  three  cases.  I,  When  the  power 
is  expressly  granted.  2,  When  the  power  is  vested  in  the  general  govern- 
ment, and  prohibited  to  the  states.  3.  When  the  exercise  of  a  power  by 
*S061  ^"^^  states  would  be  contradictory  *and  repugnant  to  the  exercise  of 
'  a  rightful  power  by  the  general  government.  See  the  Federalist, 
No.  32 ;  Sturgea  v.  Crowninahield,  4  Wheat.  122  ;  Oibbotu  v.  Ogden,  9 
Wheat.  1. 

Under  which  of  these  classes  of  exclusive  powers,  can  such  power  bo 
inferred  in  this  case?  Not  under  the  first,  for,  as  has  been  already  shown, 
no  such  power  is  given.  Not  under  the  second,  for  no  power  is  vested  in 
the  general  government,  nor  prohibited  to  the  states,  in  the  section  now 
before  the  court,  which  has  been  violated.  Not  under  the  third,  for  tbo 
general  government  neither  possesses,  nor  has  exercised  any  power,  to 
which  the  exercise  of  the  power  of  enacting  the  law  in  question  by  Penn- 
sylvania, is  either  contradictory  or  repugnant.  The  supposed  incompati- 
bility, arising  from  the  nature  of  the  power  to  be  exerted,  cannot  render  it 
exclusive  in  the  national  government ;  for  the  very  foundation  of  the  argu- 
ment is  wanting,  the  existence  of  the  power  at  all. 

IL  Taking  it,  then,  as  established  by  the  argument,  that  exclusive 
authority  to  legislate  on  this  subject  is  not  vested  m  the  general  govern- 
ment, is  it  vested  in  the  respective  states  concurrently,  and  co-operatively 
with  it,  or  solely  and  independently  of  all  control  on  the  part  of  congress? 
Anterior  to  the  adoption  of  the  constitution,  the  power  of  prescribing  the 
mode  of  surrendering  up  fugitive  slaves,  clearly  belonged  to  the  states 
'  alone.     It  is  not  taken  away  by  that  instrument ;  it  is  not  inoonsiatent  with 
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any  of  the  powers  vettted  in  coDgresa  or  the  general  government ;  it  is  on* 
of  the  moat  necessary  attributes  of  sovereignty  reoogaiaed  and  aanctioned 
by  every  principle  of  national  law.  It  belongs  to  them  Btill.  No  rightful 
power  exists  to  divest  it.  The  constitntion  forbids  it ;  and  the  oonstitntion 
only  can  strip  them  of  this  power.  See  4  Wheat.  122  ;  f!  Ibid.  1 ;  2  Dall. 
294  ;  3  Ibid,  see  ;  2  Wheal.  2B9 ;  3  W.  C.  C.  316,  322.  The  tenth  article 
of  the  amendments  of  the  constitution  settles  this  part  of  the  case  be- 
yond all  cavil  or  controversy.  There  let  it  rest.  Whatever  may  be  the 
power  exercised  by  congress,  the  slates  at  least  cannot  be  deprived  of 
the  power  that  belongs  to  them  under  the  constitntion. 

The  act  of  congress  of  the  12th  February  1793,  on  this  subject,  is  sup- 
posed to  be  a  constitutional  exercise  of  power.  Passed  so  recently  after  the 
adoption  of  the  constitution,  and  *by  men  intimately  associated  with  ,^ 
that  event,  it  has  hardly  ever  been  subjected  to  the  test  of  examina-  I 
tion ;  it  has  been  taken  for  granted,  and  acted  upon  without  question.  But 
even  great  names  cannot  sanctify  wrong  ;  time  cannot  supply  the  want  of 
constitutional  authority.  Wc  must  examine  that  act  of  congress  now,  as  it 
would  have  been  examined  if  it  had  come  before  this  court  the  day  after  it 
was  onaoted.  He  would  not  speak  irreverently  of  the  congress  of  17P3  ;  but 
he  would  take  oocasion  to  say,  the  history  of  this  famous  law  exhibited  some 
curious  remiuiscenoes.  Its  origin,  in  a  few  words,  was  this.  In  the  year 
1791,  the  governor  of  Pennsylvania  made  a  demand  on  the  governor  of  Vir- 
ginia, for  the  surrender  of  three  persons  charged  with  kidnapping  a  free 
negro.  After  taking  the  advice  of  the  attorney-general  of  that  state,  the 
governor  refused  to  comply,  on  the  grourad,  that  although  the  constitutiou 
made  it  obligatory  on  him  to  surrender  up  fugitives  from  justice,  yet  as 
there  was  no  act  of  congress  directing  the  mode  in  which  it  sbonld  be  done, 
he  could  not  and  would  not  yield  to  the  demand.  The  governor  of  Pennsyl- 
vania sobmitted  the  question  to  President  Washington,  who,  after  consult- 
ing the  attorney -general  of  the  United  States,  brought  the  whole  matter  to 
the  notice  of  congress.  See  1  American  State  Papers,  Miscellaneous,  38-9. 
That  body  referred  tfae  subject  to  a  committee ;  a  bill  was  reported,  sub- 
stantially the  act  of  1793.  It  lay  upon  the  table  for  a  considerable  period, 
and  finally  passed  and  became  a  law  on  the  I2th  February  1793.  It  is  to  be 
observed,  that  tfae  only  question  submitted,  was  the  one  tonohing  fugitives 
from  justice — not  fugitive  slaves.  The  twosubjects  were  oomprehended  by 
cougress  in  one  bill,  and  the  northern  states  were  constrained  to  agree  to 
the  provision  relative  to  fugitive  slaves,  for  the  purpose  of  procuring  the 
passage  of  a  law  providing  for  the  case  of  fugitives  from  justice. 

The  science  of  legislative  log-rolling,  which  has  been  deemed  of  quite 
modem  origin,  appears  not  to  have  been  unknown  to  the  congress  of  1793. 
There  is  no  question  about  the  power  of  congress  to  legislate  on  the  qnes- 
tion  of  fugitives  from  justice.  The  demand  is  to  be  made  by  the  executive 
authority,  on  a  "charge  made"  against  a  person,  of  treason,  felony,  &e., 
who  shall  flee,  Ac.  The  first  section  of  the  fourth  article  of  the  constitutiou 
expressly  confers  on  oongreHS  the  power  of  prescribing  *the  manner  r,--- 
in  which  "records  and  judicial  proceedings  shall  be  proved,  and  the  1 
effect  thereof."  The  right,  therefore,  to  legislate  on  this  subject  is  clear. 
But  there  is  not  the  remotest  connection  between  this  matter  and  that  of 
fugitive  slaves.  The  one  has  sole  reference  to  crimes  perpetrated  against 
16  Pbt.— 25  888 
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tbe  pnblie  peace  and  public  safety  ;   the  other  to  the  recaptare  or  recla- 
mation of  private  property  ;  yet  congress  classed  them  together,  and  made 
the  proTisiOD  for  one  depend  on  a  similar  provision  for  the  other. 

What  are  the  features  of  this  act  of  congress,  which,  as  is  contended, 
was  passed  in  pursuance  of  the  constitutional  authority  of  the  general  gov- 
ernment ;  and  which  terminated  for  ever,  if  such  right  ever  existed,  the 
concurrent  power  of  the  states  to  legislate  ou  the  same  subject?  It  empow*- 
ers  state  judges,  magistrates,  Ac,  to  take  cognisance  of  the  cases  of  fugitive 
slaves,  together  with  judges  holding  tlieir  appoinments  under  the  national 
government.  So  far  as  it  attempts  to  vest  this  or  any  jurisdiction  in  state 
officers,  it  is  unconstitutional  and  void.  The  solemn  decision  of  this  court 
has  branded  aauh  attempt  with  condemnation.  See  Martin  v.  Hunter'* 
L«S»«e,  I  Wheat.  304;  3  Story's  Com.  Const.  114,  115,386,603;  Sei^. 
Const.  Law  386,  898. 

That  act,  then,  is  void,  so  far  as  relates  to  all  instrumentality  for  its  ex- 
ecution, but  by  the  judges  of  the  courts  of  the  United  States.  The  authority 
of  its  framers,  as  constitutional  lawyers,  is  thus  exploded  ;and  tbeir  boasted 
work,  like  all  things  human,  is  characterized  by  frailty  and  error.  If  it  even 
be  regarded  as  conformable  to  the  constitution,  its  execution  is  rendered 
almost  impracticable  by  the  want  of  adequate  agents.  Id  a  large  state  like 
Pennsylvania,  with  bnt  two  district  judges  residing  throe  hundred  miles 
apart,  how  is  the  difficulty  of  obtaining  certificates  of  removal  for  fugitive 
slaves  to  be  obviated  F  If  the  state  authorities  cannot  be  called  upon  to  fur- 
nish aid,  what  are  the  limits  to  the  obstacles  that  environ  the  masters? 
A  very  brief  season  of  trial  will  make  them  known.  He  wonid  snggcst  to 
the  court,  whether  this  act  of  congress  was  not  operative  only  in  the  district 
of  Columbia,  the  territories,  and  wherever  congress  had  exclusive  right  of 
legislation.      To  this  extent,  he  did  not  intend  to  (juestiou  its  validity. 
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'  the  act  of  congress  itself,  authorizing  the  interposition  of  state  offi- 
cers, that  congress,  aware  of  its  inherent  defect  of  jurisdiction,  contemplated 
the  co-operative  or  concurrent  aid  of  state  legislation,  to  carry  the  provis- 
ions of  this  law  into  effect.  If  not,  why  impose  on  the  state  magistrates 
duties  which  they  could  not  perform  ?  Would  a  certificate  of  removal,  given 
under  this  voidanthority,  authorize  the  master  to  remove  his  slave  f  Clearly 
not  I  Nor  would  it  afford  him  any  protection  against  the  rescoe  or  escape 
of  his  slave.  To  seek  the  aid  of  such  official  authority  would  be  alike  dan- 
gerous and  idle.  It  would  lead  to  incessant  broils  and  disturbances  of  the 
public  peace  ;  and  to  the  inevitable  escape  of  the  fugitive  from  his  master. 
In  this  state  of  the  case,  the  legislature  of  Pennsylvania  deeming  the  act 
of  congress,  pursuant  to  the  federal  constitution,  Bteps  forth  to  aid  the  pur- 
suers of  fugitive  slaves.  The  act  of  assembly  of  that  state  of  the  2Sth  of 
March  1826,  was  passed  in  the  manner  he  had  already  stated,  to  confer  au- 
thority on  her  own  magistrates  and  judges,  which  the  constitution  had 
denied  under  the  act  of  congress. 

It,  in  the  first  place,  describes  the  offence  charged  against  the  defendant 
in  this  case,  and  then  proceeds  to  find  the  mode  in  which  the  state  magis- 
trates and  judges  shall  take  cognisance  of  the  cases  of  fugitive  slaves.  It 
does  not  change  the  mode  of  making  proof  on  the  part  of  the  claimants,  nor 
the  mode  of  granting  certificates  of  removal ;  it  simply  deprives  subordinate 
S8S 
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magiBtr&tes  of  the  power  of  granting  auch  certificates,  bnt  it  directs  tbeir 
interferenoe  to  procure  the  arrest  of  the  fugitive,  and  enjoins  on  the  several 
judges  the  duty  of  hearing  the  proof  and  granting  the  proper  certificates 
for  the  removal  of  the  fugitive,  on  certain  terms  therein  prescribed.  It  does 
not  touch  the  act  of  oongresB,  It  recognises  its  authority,  and  leaves  it  as 
it  stood  before.  Proceedings  under  this  act  of  assembly  are  purely  volun- 
tary. Claimants  may  resort  to  it  for  aid,  or  pursue  the  directions  of  the 
act  of  congress.  If  its  provisions  arc  onerous,  discard  them  :  take  shelter 
under  the  national  law.  But  it  is  an  additional  remedy  provided  for  the 
benefit  of  the  slave-holders.  It  gives  them  a  short  cut  to  justice,  and  what 
cause  have  they  to  complain,  if  it  leaves  the  other  course  equally  free  for 
their  adoption  ?  'In  determining  which  remedy  to  invoke,  the  slave-  rtunn 
owner  will  be  governed  by  circumstances,  distance,  place,  character  '■ 
of  neighborhood,  clearness  of  his  own  proof,  Ac,  and  will  act  according 
to  the  preponderance  of  advantages.  Not  one  particle  of  inconvenience  can 
he  suffer  under  this  act  of  Pennsylvania,  while  he  has  the  chance  of  mani- 
fold benefits. 

The  acts  of  congress  and  of  Pennsylvania  form  together  an  harmonious 
system,  neither  jarring  nor  conflicting  Id  any  part  of  its  operation.  'It  is 
careful  of  the  rights  of  the  slave-holder,  and  is  adapted  to  the  feelings,  sym- 
pathies and  sovereign  power  of  the  states.  If  the  power  to  pass  laws  on  the 
subject  of  delivering  up  fugitive  slaves  be  concnrrent,  the  stales  cannot  con- 
trol the  acts  of  congress,  and  cannot,  therefore,  impair  the  rights  of  the  own- 
ers. If  the  power  be  solely  vested  in  the  states,  they  cannot  impair  this 
right  under  the  federal  constitution.  In  either  case,  the  slave-holders  may 
bid  defiance  to  hostile  state  legislation.  The  mode  of  recapturing  or  seizing 
theirpropeity  by  thesonthern  slave-holders,  under  the  laws,  both  of  congress 
and  of  the  legislature  of  Pennsylvania,  is  a  summary  one,  in  derogation  of 
the  common  law  ;  and  might  be  confined  to  a  strict  and  rigid  adherence 
to  the  boundaries  laid  down  on  the  subject,  in  either  of  them,  to  the  exclu- 
sion of  the  other  under  the  constitution  ;  but  when  the  free  states  them- 
selves, who  might  require  this  construction,  choose  voluntarily  to  surrender 
it,  and  treat  it  as  a  remedial  power,  to  be  enlarged,  by  both  state  and 
national  legislation,  for  the  benefit  of  the  slaveholders,  it  is  an  extraordinary 
spectacle  to  see  those  most  deeply  interested  arrayed  among  the  adversaries 
of  this  liberal  policy.  It  appeared  to  him  one  of  the  most  anacconntable 
delusions  that  ever  seized  the  human  mind.  Ho  would  leave  to  future 
times,  as  a  matter  of  wonder,  the  task  of  discovering  why  his  learned  and 
zealous  friends  on  the  other  side,  and  himself,  had  not  (Changed  places  in 
this  ai^nment.  Experience  will  demonstrate  who  advocates  the  true  inter- 
est, not  of  the  north  only,  but  of  the  south,  and  of  all  sections  of  the  Union. 
He  did  not  for  an  instant  question  motives,  he  spoke  of  results  alone.  To 
these  he  would  appeal,  for  a  judgment  that  might  abide  the  test  of  lime, 
with  all  its  attendant  train  of  circumstances,  fraught  with  good  or  ill  to  onr 
country. 

Supposing  the  power  to  pass  laws  on  the  subject  of  fugitive  *sl»ves  r,.-,^ 
to  be  concurrent,  the  learned  counsel  on  the  other  side  contended,  ^ 
that  it  bad  been  exercised  by  congress  ;  thai  the  whole  ground  of  legislation 
was  provided  for  ;  that  the  right  of  the  states  was  thereby  superseded,  and 
that  the  act  of  assembly  of  Pennsylvania  was  absolutely  void.     To  all  these 
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positiODS,  he  woald  answer,  in  addition  to  wbat  had  already  been  advanced, 
that  congress  had  not  covered  the  whole  ground  ;  that  it  had  expressly 
intended  to  employ  the  agency  of  state  magistrates,  which  could  not  be 
done  without  state  legislation  ;  and  that  the  states,  if  they  had  a  right  to 
authorize  the  action  of  their  officers,  could  do  so  on  snch  terms  as  they 
pleased,  if  they  did  not  contradict  the  act  of  congress.  There  was  no  sacb 
oaatradiction  or  repognancy  in  this  case,  and  of  oourse,  the  argament  raised 
on  that  presumption  totally  failed. 

He  could  not,  on  this  branch  of  the  case,  fortify  his  argument  with 
stronger  reason  or  authority  than  by  quoting  the  words  of  Mr.  Justice 
Stobt,  in  the  case  of  Soueton  v.  Moore.  On  this  basis,  he  did  not  fear  to 
let  it  rest.  "  The  constitution,  containing  a  grant  of  powers  in  many 
instances  similar  to  those  already  existing  in  the  state  gorernments,  and 
some  of  these  being  of  vital  importance  also  to  state  authority  and  state 
legislation,  it  is  not  to  be  admitted,  that  a  mere  grant  of  such  powers  in 
affirmative  terms  to  congress,  does,  per  se,  transfer  an  exclasive  sovereignty 
on  such  subjects  to  the  latter.  On  the  contrary,  a  reasonable  interpretation 
of  that  instrument  necessarily  leads  to  the  conclusion,  that  the  powers  so 
granted  are  never  exclusive  of  similar  powers  existing  in  the  states,  unless 
where  the  constitution  has  expressly,  in  terms,  given  an  exclasive  power  to 
congress,  or  the  exercise  of  a  like  power  is  prohibited  to  the  states,  or  there 
is  a  direct  repugnancy  or  incompatibility  in  the  exercise  of  it  by  the  states." 
And  also,  "  in  all  other  oases  not  falling  within  the  classes  already  men- 
tioned, it  seems  unquestionable,  that  the  states  retain  concurrent  authority 
with  congress,  not  only  on  the  letter  and  spirit  of  the  eleventh  amendment 
of  the  constitution,  but  upon  the  soundest  prinoiplea  of  general  reason- 
ing." 

m.  The  vital  question  in  this  cause  seemed  to  him  to  be  this  :  whether  the 
state  of  Pennsylvania  could  not  punish  the  forcible  removal  of  a  negro,  in 
the  manner  and  for  the  purposes  set  forth  in  this  special  verdict,  as  a 
,  .  criminal  offence,  when  snch  removal  *waB  made  in  total  disregard  of 
J  the  act  of  congress,  and  of  her  own  act  of  1826.  He  need  hardly 
remind  the  court,  that  the  provisions  of  the  federal  constitution  ander  con- 
sideration, prescribed  that  fugitive  slaves  were  to  be  "delivered  ap,**'*on 
olaim."  Both  the  acts  of  congress  and  the  legislature  of  Pennsylvania 
directed  tbe  mode  to  be  pursued  in  making  cl^m  and  delivery.  It  is 
obvious,  tliat  the  constitution  contemplated  two  acts — the  claim  by  the 
master,  and  the  delivery  in  pursuance  of  it,  by  the  state  where  the  fugitive 
was  found.  One  preceded  tbe  other;  and  neither  could  be  available  to 
restore  the  slave  to  bis  master,  alone.  Under  the  act  of  congress,  he  might 
"seize"  the  slave,  but  could  not  remove  him,  without  the  oertiGcate  of  the 
judge  or  magistrate.  Under  the  act  of  1826,  the  magistrate  may  issue  his 
warrant  to  apprehend  the  fugitive  ;  but  the  judge  alone  can  grant  tbe  oerti- 
fioate.  Under  neither  can  the  master  remove  the  slave,  without  this 
certificate.  It  is  his  only  legal  warrant  of  removal,  and  it  is  a  sufficient 
-  warrant  throughout  the  whole  Union.  A  forcible  removal  is  nowhere 
antbonKed  or  countenanced  ;  on  tbe  contrary,  it  can  only  be  a  removal  under 
the  law,  and  according  to  the  law.  The  master,  under  the  aot  of  oongress, 
may  "seize"  his  slave,  but  only  for  the  purpose  of  talcing  him  before  a 
judge.  He  is  protected  in  making  such  seizure ;  but  tbe  moment  he  abuses 
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this  light,  and  in  defiance  of  law,  nndertakea  to  remove  his  slave,  without  a 
oertifioate,  he  forfeits  the  protection  of  the  law,  and  becomes  amenable  to 
such  paaishment  as  the  states  may  preaoribe. 

The  act  of  congress  pnniehes  those  who  Interfere  with  the  rights  of  the 
slave-holder ;  bnt  is  silent  as  to  the  rights  of  negroes  wrongfully  seized, 
and  of  the  states  whose  territory  is  entered  by  persons,  under  pretext  of 
right,  to  violate  the  laws  and  carry  forcibly  away  those  who  are  living 
under  their  protection.  These  cases  are  clearly  left  to  the  guardianship  of 
the  states  themselves.  The  tenth  article  of  the  amendments  to  the  constitu- 
tion secures  this  right ;  and  self-respect,  if  not  self- protection,  demands  its 
exercise.  It  has  already  been  decided,  by  this  court,  that  persons  who 
violate  or  dbregard  the  provisione  of  an  act  of  congress  may  be  made  amen- 
able to  state  law.  Smuton  v.  Moore,  6  Wheat.  1 ;  2  Hamilton's  Works 
347.  This  is,  not  on  the  principle,  that  to  violate  an  act  of  congress  is  a 
•crime  against  the  state  ;  but  that  the  offence  denounced  by  the  lawa  r^,^- 
of  the  state  is  not  protected  by  the  national  authority,  and  hence  may  <- 
be  punished  as  a  crime. 

Frigg,  the  defendant  in  this  case,  first  sought  the  aid  of  the  state  law, 
to  seize  his  slave,  and  then,  in  contempt  of  both  its  mandates  and  those  of 
the  act  of  congress,  removed  the  fugitive,  without  making  olum,  obtaining 
certificate,  or  doing  anything  to  procure  the  warrant  of  the  law.  Thia  was 
a  wanton  insult  to  the  dignity  of  the  state  of  Pennsylvania ;  and  tended 
directly  to  produce  riots,  disturbances  and  ill-blood  between  her  citizens 
and  those  of  the  state  of  Maryland.  Would  it  not  be  monstrous,  to  hold, 
that  an  act  which  leads  to  such  results,  which  offends  so  deeply  the  honest 
prejudices  of  large  portions  of  the  citizens  of  a  State,  is  not,  or  may  not  be 
punished  as,  a  crime  against  her  sovereignty  and  her  laws?  If  saoh  power 
do  not  belong  to  the  states,  it  is  difficult  to  conceive,  how  any  portion  of 
their  police  arrangements  may  not  at  any  time  be  annulled  and  abrogated 
by  the  general  government  A  more  absolute  annihilation  of  the  state 
povereignties  than  this  would  be,  is  not  within  the  stretch  of  human  power. 

It  is  a  familiar  principle  to  the  court,  that  on  the  ground  of  repognanoy 
to  the  constitution,  state  laws  may  be  void  in  part,  and  valid  for  the  residue. 
These  queHtions  are  extremely  delicate  ;  and  this  court  will  declare  laws 
void  for  this  reason,  only  in  a  clear  case.  FJttc/ier  v.  Feek,  6  Cranoh  87. 
If  possible,  the  court  will  reconcile  them  with  the  constitution  ;  and  so  far 
as  depends  on  their  policy  or  justice,  leave  that  to  the  judgment  of  the 
people  who  enact  and  must  obey  them.  Dismissing  From  consideration,  for 
thp  purposes  of  this  argument,  the  right  of  the  states  to  pass  laws  on  the 
subject  of  the  delivery  up  of  fugitive  slaves,  in  what  respect  does  the  act 
of  1826,  BO  far  as  relates  to  the  punishment  of  those  who  are  guilty  of  kid- 
napping, conflict  with  the  constitution  of  the  United  States,  or  with  any  aot 
of  congresn?  He  thought,  he  might  challenge  the  utmost  ingenuity  to 
point  out  such  conflict.  It  was  clearly  the  exercise  of  a  reserved  power. 
It  only  punished  those  who  set  all  laws  on  this  subject  at  naught,  and  by 
their  examples,  did  more  to  endanger  the  rights  of  the  slave-holders  in  the 
recovery  of  their  fugitives,  than  all  the  state  laws  ever  adopted  had  done, 
or  could  do.  Such  rash  and  indiscreet  efforts  to  regain  fugitive  slaves,  as 
this  defendant  made,  have  done  *much  to  foment  the  spirit  of  oppo-  [■*.-.. 
■ition  to  slavery  in  the  north  ;  and  if  persisted  in,  will  awaken  a  <- 
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feeling  not  easily  aabdned  or  controlled.  Did  the  ohivalrouB  and  consider- 
ate slaTe-ownen  of  the  Booth  come  themaelres  in  pursait  of  their  fugitive 
slareB,  these  ioBtanoes  of  outrage  would  seldom,  if  ever,  happen  ;  bat  the 
agents  often  employed  by  them,  are  of  the  moat  debased  character,  and  being 
alike  ignorant  and  regardless  of  law  and  courtesy,  excite,  by  their  condaot, 
the  deepest  emotions  of  indignation  and  abhorrence.  It  is  against  sach 
offenders,  that  the  penal  enactment  in  question  is  chiefly  aimed.  Can  it  be 
possible,  that  this  court  will  strike  down  the  arm  of  state  anthority,  than 
uplifted  to  maintain  peace,  order  and  the  respectful  obeerrance  of  tbe 
law? 

The  fact  that  the  negro  thus  forcibly  and  illegally  removed  is  a  slave,  is 
wholly  immaterial.  It  ia  admitted  by  the  other  side,  that  legislation  under 
the  coDBtitation  is  neoesBary  to  carry  the  provision  on  this  subject  of  fugi- 
tive slaves  into  effect.  IF  so,  the  right  of  removal  cannot  exiet  independent 
of  Boch  legislation.  Although  the  slave  may  be  so,  in  fact,  yet  he  must  be 
identified  and  oertified  by  the  law  to  be  such,  to  authorize  his  removal. 
Until  this  is  done,  no  presumption  of  slavery  arises.  True,  it  will  arise,  if 
"seised"  on  "claim,"  and  taken  before  a  judge,  but  not,  if  removed  with- 
out this  judicial  sanctioii.  Here  is  the  true  point  of  the  case.  The  law 
protects  the  owner  or  agent,  until  he  proceeds  to  remove  the  slave  in  defi- 
ance of  its  prohibition.  The  instant  he  does  this,  the  crime  is  committed  ; 
the  penalty  is  incurred  ;  the  violated  law  demands  its  victim.  The  consti- 
tution evidently  contemplates  the  act  of  the  law,  and  not  the  act  of  tbe 
party,  in  the  recovery  of  fugitive  slaves  ;  and  he  who,  with  a  strong  hand, 
usurps  the  prerogative  of  the  law,  and  tramples  on  its  mandates,  haa  no 
right  to  complain  of  the  paninhment  it  inflicts. 

The  special  verdict  in  this  case  distinctly  admits,  that  the  act  of  the 
defendant  is  neither  sanctioned  nor  protected  by  either  the  act  of  congress 
or  the  legislature  of  Pennsylvania.  It  was,  therefore,  clear,  as  he  believed, 
whatever  might  be  the  opinion  of  the  oourt  upon  the  broad  question  of  the 
power  of  the  states  to  pass  laws  directing  the  mode  of  delivering  up  fugi- 
tive slaves,  that  the  act  of  Pennsylvania,  so  far  as  it  affected  this  case,  or 
was  involved  in  its  determination,  was  not  repugnant  to  the  constitution, 
*AOft1  **°^  ^^^  accordingly  the  judgment  of  the  supreme  court  of  that 
■I  state  most  be  affirmed. 

Ia  coDclnaion,  said  Mr.  Johnson,  the  court  will  allow  me  to  say,  that 
I  have  argued  this  case  on  the  presumption  that  many  great  rules  of  cod- 
etitutional  Interpretation  have  been  settled  by  its  decisions ;  and  that  I  have 
adopted  and  applied  them  so  far  as  they  appeared  applicable,  without  con- 
suming the  time  or  abusing  the  patience  of  the  court,  by  elaborate  inquiries 
Ji'to  their  justice  or  their  authority.  I  have  not  deemed  it  respectful,  to 
address  this  court  as  if  I  were  delivering  a  course  of  elementary  lectures  in 
a  law  academy.  I  know  my  own  duty,  and  the  character  of  this  court,  too 
well,  to  engage  in  such  an  undertaking.  I  feci  persuaded  that  my  defici- 
encies will  be  far  more  than  supplied  by  the  learning  and  experience  of  yonr 
honors.  I  have  sought  to  confine  my  argument  strictly  to  the  case  before 
you,  and  I  hope,  within  this  scope,  no  points  of  essential  interest  have 
escaped  my  attention. 

I  trust,  I  shall  be  pardoned,  if  I  again  reiterate  my  conviction,  that  th« 
construction  of  the  constitution  for  which  I  have  contended,  i>  the  trae^ 
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rational  uid  just  one.  Whatever  may  be  tbe  opiaion  of  others,  it  cannot 
and  will  not  be  pUosibl;  alleged,  that  this  constrnctioD  violates  any  of  its 
proviBJons,  or  endangers  any  power  vested  in  either  the  national  or  state 
govemmenta  It  offends  no  prejudioes  ;  it  trenohes  on  no  right ;  it  seta  no 
example  to  be  hereafter  pleaded  in  justification  of  measures  which  tend  to 
angmeDt  the  power  of  the  general  govemment,  and  to  strip  the  states  of 
their  pro  ad  est  attributes  of  sovereignty.  It  binds  eacbin  itspropersphere  ; 
it  invests  both  with  all  requisite  and  proper  authority  to  perform  the  fano- 
tioDS  for  which  they  were  desigued,  and  it  divests  this  obligation  to  deliver 
up  fugitive  slaves,  which,  to  the  sensitive,  is  harsh  aod  odious,  of  almost 
every  feature  of  painful  repugnance  to  the  feelings. 

But  let  the  picture  be  reversed  :  Deny  tbe  right  of  the  states  to  le^s. 
late  on  this  sabjeot,  for  the  preservation  of  their  own  peace  and  tbe  proteo- 
tion  of  their  own  soil  from  insult  and  aggression  ;  aggregate  ezclnsive  power 
for  the  general  government  to  order  and  direct  how,  and  by  whom,  alleged 
fugitive  slaves  are  to  be  restored  to  their  masters  or  hired  pnrsurers,  and 
you  arouse  a  spirit  of  discord  and  resistance,  that  will  neither  shrink  Dor 
slnmber,  till  the  obligation  itself  be  cancelled,  or  the  Union  which  creates 
it  be  'dissolved.  I  do  not  say  this  in  menace  :  Qod  forbid  I  shonid  I  r^^^.. 
but  in  expostulating  warning,  to  those  who,  by  demanding  too  mnoh,  ■■  ^^ 
may  sacrifioe  even  that  to  which  they  are  justly  entitled. 

The  various,  diversified  and  almost  aotagoDist  interests  of  different  sec- 
tions of  our  Union,  render  government  here  a  task  of  no  small  caution, 
forbearance  and  responsibility.  Time  and  experience  have  emphatically 
taught  us,  that  there  is  but  one  mode  in  which  these  interests  can  be 
effectually  guarded  and  promoted  ;  and  that  is,  by  a  strict,  steady  and 
undeviating  adherence  to  tbe  spirit  and  letter  of  tbe  national  constitution. 
The  events  of  every  day,  and  every  year,  invest  the  constitntion  with  addi- 
tional claims  to  our  veneration.  Its  advantages  seem  to  multiply  with  our 
necessities,  and  to  spring  out  of  them.  It  would  not  be  dimoult,  in  the 
course  of  our  history,  to  point  out  particular  instances,  in  which  different 
quarters  of  tbe  Union,  infiuenced  by  adverse  interests,  have  sought  to  apply 
opposing  constructions  to  the  same  provisions,  on  assumed  general,  strict  or 
latitudinarian  principles  ;  and  yet,  in  a  very  brief  period  of  time,  construc- 
tions of  other  provisions  have  compelled  these  sectional  parties  to  change 
their  respective  ground,  and  to  repudiate  what  they  had  before  adopted. 
These  considerations  rebuke  the  spirit  of  self-confidence  and  of  self-interest, 
and  admonish  us,  that  in  the  end,  that  construction  is  the  only  sonnd, 
rational  and  safe  one,  which  encroaches  on  do  peculiar  interest,  and  which 
sustains  all  alike,  with  even-handed  justice.  liet  the  soutb  and  tbe  north 
remember,  that  he  who  lives  by  the  sword  to-day,  may  die  by  the  sword 
to-morrow.  Then,  indeed,  may  we  road  the  oonstitution  in  the  benign  spirit 
of  the  golden  role,  to  do  "  onto  others,  as  we  would  that  they  should  do 
unto  us." 

The  framers  of  our  glorious  constitution,  appear  to  have  been  little  less 
than  iospired.  They  not  only  guarded  tbe  liberties  of  their  own  age,  but 
they  looked  into  futurity,  and  provided  for  the  liberties  of  ^es  to  follow 
them— constitutional  indemnities  which  must  then  have  boen  established,  or 
never  established  at  all.  The  day  to  intrcuob  political  freedom  within  a 
written  coDstitutioD,  was  the  day  wheD  the  fresh  recollection  of  tbe  revoln- 
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tionary  contest  not  only  taught  ite  value,  but  the  dntj  of  plsoing  it  beyond 
the  reach  of  invasion  ;  and  our  fathers,  conscioas  of  this  truth,  performed 
•atM  the  duty  devolved  on  them,  in  a  manner  worthy  of  *its  inestimable 
'  importance.  The  most  skeptical  must  trace  the  finger  of  God  in  this 
vork  ;  and  acknowledge  that  he  has  sanctified  it  in  the  oounotls  of  his  Pro- 
videnoe.  It  is  adapted  to  our  condition  in  every  stage  of  our  n&tionsl 
advancement.  From  the  Atlantic  to  the  Paoific  oceans,  and  from  the  lakes 
to  the  borders  of  Mexico,  it  has  stretched  forth  its  cherishing  arm  over  oor 
people,  and  diffused  its  blessings  on  all  alike.  It  has  "grown  with  out 
growth,  and  strengthened  with  our  strength  ;"  it  was  the  swaddling  clothes 
of  our  national  infancy  ;  it  is  the  coat  of  mail  that  envelopes  the  giant- 
limbs  of  our  national  manhood.  Changed  as  is  our  condition,  modified  as 
may  seem  our  government  in  various  matters  of  policy  ;  the  constitution  of 
.  onr  fathers  is  still,  solid  and  entire,  the  oonstitntion  of  their  descendants. 
If  we  would  preserve  il,  if  we  would  perpetuate  its  benefits,  we  must,  in  its 
interpretation,  adhere  with  inflexible  tenacity  to  that  spirit  of  generous  and 
enlightened  concession  in  which  it  had  its  origin,  which  now  and  for  ever 
must  be  its  breath  of  life.  It  is  equally  endangered  by  straining  its  just 
powers  too  far,  as  by  crippling  their  operation,  and  shrivelling  ap  the 
vigorous  energies  which  alone  make  it  a  form  of  government  capable  or 
worthy  of  popalar  confidence  and  support.  To  claim  for  it,  what  is  with- 
held—exclusive authority  to  legislate  on  the  delicate  subject  of  directing  tb  j 
delivery  np  of  fugitive  slaves,  to  the  entire  exclusion  of  state  interposition, 
seems  to  me  the  rankest  uxurpation.  In  resisting  this  doctrine,  I  verily 
believe,  I  stand  here  more  as  the  true  friend  of  the  sonth,  than  those  who 
honestly,  but  erroneously,  urge  it  upon  the  conrt.  In  the  name,  then,  of 
Pennsylvania,  in  the  name  of  all  the  states — in  the  name  of  the  Union 
itself — I  protest  against  this  dangerous  encroachment  on  state  sovereignty 
and  state  independence.  The  long  and  impatient  struggle  on  this  question, 
I  trust  is  nearly  over.     The  decision  of  this  court  will  put  it  at  rest. 

Pennsylvania  will  be  the  first  to  acquiesce  in  whatever  decision  may  be 
pronounced  ;  and  deeply  and  anxiously  as  she  desires  to  see  all  the  rights 
guarantied  to  her  by  the  national  constitution  steadfastly  maintained,  she 
submits,  with  a  confidencs  that  knows  no  fear,  these  rights,  which  are 
.  equally  dear  to  every  *sister  state  as  they  are  to  her,  to  the  judgment 
of  this  high  and  enlightened  tribunal. 
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Stobt,  Jnstioe,  delivered  the  opinion  of  the  conrt — ^This  is  a  writ  of 
error  to  the  supreme  court  of  Pennsylvania,  brought  under  the  26th  section 
of  the  judiciary  act  of  1789,  ch.  20,  for  the  parpose  of  revising  the  judg- 
ment of  that  court,  in  a  case  involving  the  construction  of  the  oonstitntion 
and  laws  of  the  United  States.     The  facta  are  briefly  these  : 

The  plaintiff  in  error  was  indicted  in  the  court  of  oyer  and  terminer  for 
York  county,  for  having,  with  force  and  violence,  taken  and  carried  away 
from  that  county,  to  the  state  of  Maryland,  a  certain  nogro  woman,  named 
Margaret  Morgan,  with  a  design  and  intention  of  selling  and  disposing  of, 
and  keeping  her,  as  a  slave  or  servant  for  life,  contrary  to  a  statute  of 
Pennsylvania,  passed  on  the  2(Ith  of  March  1826.  That  statute,  in  the  first 
section,  in  substance,  provides,  that  if  any  person  or  persons  shall,  from  and 
after  the  passing  of  the  act,  by  force  and  violence,  take  and  carry  away,  or 
S9i 


1842]  OF  THE  UNITED  STATES.  '608 

Pri^  T.  PeantjlTBiila. 
cause  to  be  taken  and  carried  away,  and  shall,  Iij  fraud  or  false  pretence, 
seduce,  or  cause  to  be  seduced,  or  shall  attempt  to  take,  carry  away  or 
seduce,  any  Degro  or  mulatto,  from  any  part  of  that  commonwealth,  with  a 
design  and  intention  of  selling  and  disposing  of,  or  causing  to  be  sold,  or 
of  keeping  and  detaining,  or  of  oansing  to  be  kept  and  detained,  such  negro 
or  mnlatto,  as  a  slave  or  servant  for  life,  or  for  any  term  whatsoever  ;  every 
such  person  or  persons,  his  or  their  aiders  or  abettors,  shall,  on  conviction 
thereof,  be  deemed  gailty  of  felony,  and  shall  forfeit  and  pay  a  sum  not 
leas  than  five  hundred,  nor  more  than  one  thousand  dollars  ;  and  moreover, 
shall  be  sentenced  to  undergo  servitude  for  any  term  or  terms  of  years,  not 
less  than  seven  years  nor  exceeding  twenty-one  years  ;  and  shall  be  con- 
fined and  kept  to  bard  labor,  Ac.  There  are  many  other  provisions  in  the 
statute,  which  is  reoited  at  large  in  the  record,  but  to  which  it  is  in  our 
view  unnecessary  to  advert  upon  the  present  occasion. 

The  plaintiff  in  error  pleaded  not  guilty  to  the  indictment ;  and  at  the 
trial,  the  jury  found  a  special  verdict,  which,  in  substance,  states,  that  the 
negro  woman,  Margaret  Morgan,  was  a  slave  for  life,  and  held  to  labor  and 
service  under  and  according  to  tbe  *laws  of  Maryland,  to  a  certain 
Margaret  Ashraore,  a  citizen  of  Maryland ;  that  the  slave  escaped  and  '■ 
fled  from  Maryland,  into  Pennsylvania,  in  1832  ;  that  the  plaintiff  in  error, 
being  legally  constituted  tbe  agent  and  attorney  of  the  said  Margaret  Ash- 
more,  in  183?,  caused  the  said  negro  woman  to  be  taken  and  apprehended 
as  a  fugitive  from  labor,  by  a  state  constable,  nnder  a  warrant  from  a  Penn- 
sylvania magistrate  ;  that  the  said  negro  woman  was  thereupon  brought 
before  the  said  magistrate,  who  refused  to  take  further  cognisance  of  the 
case  ;  and  thereupon,  the  plaintiff  in  error  did  remove,  take  and  carry 
away  the  said  negro  woman  and  her  children,  out  of  Pennsylvania,  into 
Maryland,  and  did  deliver  the  said  negro  woman  and  ber  children  into  the 
custody  and  possession  of  tbe  said  Margaret  Ashmore.  The  special  verdict 
further  finds,  that  one  of  the  children  was  born  in  Pennsylvania,  more  than 
a  year  after  the  said  negro  woman  had  fied  and  escaped  from  Maryland. 
Upon  this  special  verdict,  the  court  of  oyer  and  terminer  of  York  county 
adjudged  that  the  plaintiff  in  error  was  guilty  of  tbe  offence  charged  in  the 
indictment  A  writ  of  error  was  brought  from  that  judgment  to  the 
Bupreme  <ionrt  of  Pennsylvania,  where  the  judgment  was,  pro  ^ormd,  af- 
firmed. From  this  latter  judgment,  tbe  present  writ  of  error  has  been 
brought  to  this  court. 

Before  proceeding  to  discuss  the  very  important  and  interesting  ques- 
tions involved  in  this  record,  it  is  fit  to  say,  that  the  cause  has  been  con- 
ducted  in  the  court  below,  and  has  been  brought  here  by  tbe  co-operation 
and  sanction,  both  of  the  state  of  Maryland,  and  the  state  of  Pennsylvania, 
in  the  most  friendly  and  courteous  spirit,  with  a  view  to  have  thoae  ques- 
tions finally  disposed  of  by  the  adjudication  of  this  court ;  so  that  the  agita- 
tions on  this  subject,  in  both  states,  which  have  had  a  tendency  to  interrnpt 
the  harmony  between  tbem,  may  subside,  and  the  conflict  of  opinion  be  put 
at  rest.  It  should  also  be  addt'd,  that  the  statute  of  Pennsylvania  of  1820, 
waa  (as  has  been  suggested  at  the  bar)  passed  with  a  view  of  meeting  the 
supposed  wishes  of  Maryland  on  the  subject  of  fugitive  slaves  ;  and  that, 
althongh  it  has  failed  to  produce  the  good  effects  intended  in  its  praotioal 
construction,  the  result  was  unforeseen  and  undesigned. 
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The  qaestioD  arieiiig  in  the  case,  aa  to  the  conatitutionality  of  the  statDta 
of  PennBylvania,ha8  been  most  elaborately  argued  at  the  *bar.  Th« 
J  coansel  for  the  plaintiff  in  error  have  contended,  thai  the  statute  of 
PeDnsylvania  is  unconstitationa) ;  first,  because  Gongress  has  the  exclusive 
power  of  legislation  upon  the  subject- matter,  under  the  oonstitntion  of  the 
Uaited  Sutes,  and  under  the  act  of  the  I2th  of  February  1793,  ch.  61, 
which  was  paased  in  pursuance  thereof  ;  seoondlj,  that  if  this  power  is  not 
exclusive  in  oongresa,  still  the  concnrrcut  power  of  the  state  legislatures  is 
suspended  by  the  actual  exercise  of  the  power  of  congress  ;  and  thirdly, 
that  if  not  suspended,  still  tfae  statute  of  Pennsylvania,  in  all  its  provisions 
applicable  to  this  case,  is  in  direct  collision  with  the  act  of  congress,  and 
therefore,  is  unconstitutional  and  void.  The  counsel  for  Pennsylvania 
maintain  the  negative  of  all  these  points. 

Few  questions  which  have  ever  come  before  this  court  involve  more  del- 
icate and  important  considerations ;  and  few  upon  which  the  public  at 
large  niay  be  presumed  to  feel  a  more  profound  and  pervading  interesL 
We  have  accordingly  given  them  our  most  deliberate  examination  ;  and  it 
has  become  my  duty  to  state  the  result  to  which  we  have  arrived,  and 
the  reasoning  by  which  it  is  suppcirled. 

Before,  however,  we  proceed  to  the  points  more  immediately  before  ns, 
it  may  be  well,  in  order  to  clear  the  case  of  difficulty,  to  say,  that  in  the 
exposition  of  this  part  of  the  constitution,  we  shall  limit  ourselves  to  those 
considerations  which  appropriately  and  exclusively  belong  to  it,  without 
laying  down  any  rules  of  interpretation  of  a  more  general  nature.  It  will, 
indeed,  probably,  he  found,  when  we  look  to  the  character  of  the  constitation 
itself,  the  objects  which  it  seeks  to  attain,  the  powers  which  it  confers,  the 
duties  which  it  enjoins,  and  the  rights  which  it  secures,  as  well  as  the  known 
historical  fact,  that  many  of  its  provisions  were  matters  of  compromise  of 
opposing  interests  and  opinions,  that  no  uniform  rule  of  interpretation  can 
be  applied  to  it,  which  may  not  allow,  even  if  it  does  not  positively  demand, 
many  modifications,  in  its  actual  application  to  particular  clauses.  And, 
perhaps,  the  safest  rule  of  interpretation,  after  all,  will  be  found  to  be  to 
look  to  the  nature  and  objects  of  the  particular  powers,  duties  and  rights, 
with  all  the  lights  and  aids  of  contemporary  history  ;  and  to  give  to  the 
•Bill  **"*^''  *•'  ***^^  J"^*"  ^^"^  operation  'and  force,  oonsistent  with 
-'  their  legitimate  meaning,  aa  may  furly  secure  and  attain  the  ends 
proposed. 

There  are  two  clauses  in  the  constitution  upon  the  subject  of  fugitives, 
which  stands  in  juztaposition  with  each  other,  and  have  been  thought 
mutually  to  illustrate  each  other.  They  are  both  contained  in  the  second 
section  of  the  fourth  article,  and  are  in  the  following  words :  "AperscHi 
charged  in  any  state  with  treason,  felony  or  other  crime,  who  shall  fiee  from 
justice,  and  be  found  in  another  state,  shall,  on  demand  of  the  executive 
authority  of  the  state  from  which  he  fled,  be  delivered  up,  to  be  removed 
to  the  state  having  jurisdiction  of  the  crime."  "No  person  held  to  service 
or  labor  in  one  state,  tinder  the  laws  thereof,  escaping  into  another,  shall,  in 
consequence  of  any  law  or  regulation  therein,  be  discharged  from  such  ser- 
vioe  or  labor  ;  but  shall  be  delivered  up,  on  claim  of  the  party  to  whom  snob 
service  or  labor  may  he  due." 

The  last  olanse  is  that,  the  true  interpretation  whereof  is  directly  ia 
884 
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jtidgmeot  before  ub.  Historically,  il  is  well  knowo,  tliat  the  object  of  this 
clause  was  lo  secure  to  tbc  citizi'iiB  of  tbe  slave-holding  states  the  complete 
right  and  title  of  owoersbip  in  their  slaves,  as  property,  in  every  state  in 
tbe  Union  into  which  they  might  escape  from  the  state  where  they  were 
held  in  servitude.  The  full  recognition  of  this  right  and  title  was  indis- 
pensable to  the  security  of  this  species  of  properly  in  all  the  slave-holding 
states  ;  and,  indeed,  was  so  vital  to  the  preservation  of  their  domestio 
interests  and  institations,  that  it  cannot  be  doubted,  that  it  constituted  a 
fundamental  article,  without  the  adoption  of  which  the  Union  could  not 
have  been  formed.  Its  trne  design  was,  to  guard  against  the  doctrines  and 
principles  prevalent  in  the  non-slave-holding  states,  by  preventing  tbeni 
from  intermeddling  with,  or  obstructing,  or  abolishing  tbe  rights  of  the 
owners  of  slaves. 

By  the  general  law  of  nations,  no  nation  is  bound  to  recognise  tbe  state 
of  slavery,  as  to  foreign  slaves  found  within  its  territorial  dominions,  when 
it  is  in  opposition  to  its  own  policy  and  institutions,  in  favor  of  the  subjects 
of  other  nations  where  slavery  is  recognised.  If  it  does  it,  it  is  as  a  matter  of 
comity,  and  not  as  a  matter  of  international  right.  The  state  of  slavery  is 
deemed  to  be  a  mere  municipal  regulation,  founded  upon  and  limited  to  the 
range  of  the  territorial  laws.  This  was  fully  recognised  in  Somenet'a  Case, 
*Lofft  1  ;  a.  c.  11  State  Trials,  by  Harg.  340  ;  8.  C.  20  How.  State  ,, 
Trials  79  ;  which  was  decided  before  the  American  revolution.  It  '■ 
is  manifest,  from  this  consideration,  that  if  the  constitution  bad  not  con- 
tained this  clause,  every  non-elave-holding  state  in  the  TTnioD  would  have 
been  at  liberty  to  have  been  at  liberty  to  have  declared  free  all  rnoaway 
slaves  coming  within  its  limits,  and  to  have  given  them  entire  immunity 
and  protection  against  the  claims  of  their  masters ;  a  course  which  woold 
have  created  the  most  bitter  animosities,  and  engendered  perpetual  strife 
between  the  different  states.  The  clause  was,  therefore,  of  the  last  import- 
ance to  the  safety  and  security  of  the  southern  states,  and  could  not  have 
been  surrendered  by  them,  without  endangering  their  whole  property  in 
slaves.  The  clause  was  accordingly  adopted  into  the  constitution,  by  the 
nnanimous  consent  of  the  framers  of  it ;  a  proof  at  once  of  its  intrinsio  and 
practical  necessity. 

How,  then,  are  we  to  interpret  the  language  of  tbe  clause  P  The  true 
answer  is,  in  such  a  manner  as,  consistently  with  the  words,  shall  fully 
and  completely  effectuate  the  whole  objects  of  it.  If,  by  one  mode  of  inter- 
pretation, the  right  must  become  shadowy  and  unsubstantial,  and  without 
any  remedial  power  adequate  to  the  end,  and  by  another  mode,  it  will  attain 
its  just  end  and  secure  its  manifest  purpose,  it  would  seem,  upton  principles 
of  reasoning,  absolutely  irresistible,  that  the  latter  ought  to  prevail,  No 
court  of  justice  can  he  authorized  so  to  construe  any  clause  of  the  consti- 
tution as  to  defeat  its  obvious  ends,  when  another  construction,  equally 
accordant  with  the  words  and  sense  thereof,  will  enforce  and  protect 
them. 

The  clause  manifestly  contemplates  the  existence  of  a  positive,  unquali- 
fied right  on  the  part  of  the  owner  of  the  slave,  which  no  state  law  or 
regulation  can  in  any  way  qualify,  regulate,  control  or  restrain.  The  slave 
is  not  to  be  discharged  from  service  or  labor,  in  oonseqnenoe  of  any 
state  law  or  regulation.     Now,  certainly,  without  indulging  in  any  nicety 
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of  crilicism  upon  wordx,  it  may  fairly  and  reasonably  be  e&id,  tbst  any  ststa 
lav  or  state  regalatioD,  wbich  iiiterrapts,  limits,  delays  or  poetpones  the 
right  of  the  owner  to  the  immediate  possession  of  the  slave,  and  the  imme- 
diato  command  of  his  service  and  labor,  operates,  pro  tanto,  a  discharge  of 
tbeelave  therefrom.     The  question  can  never  be,  how  much  the  slave  is  dis- 
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charged   from ;  but  whether  he  is  'discharged  from  any,  by  the 

natural  or  necessary  operation  of  state  laws  or  state  regalationa. 
The  question  is  not  one  of  quantity  or  degree,  but  of  withholding  or  coa- 
trolling  the  incidents  of  a  positive  and  absolute  right. 

We  have  aaid,  that  the  clause  contains  a  positive  and  unqualified  recog- 
nition of  the  right  of  the  owner  in  i  he  slave,  unaffected  by  any  state  law 
or  legislation  whatsoever,  because  there  is  no  qualification  or  restriction  of 
it  to  be  found  therein ;  and  we  have  no  right  to  insert  any,  which  is  not 
expressed,  and  cannot  be  fairly  implied.  Especially,  are  we  estopped  from 
BO  doing,  when  the  clause  puts  the  right  to  the  service  or  labor  upon  the 
same  ground,  and  to  the  same  extent,  in  every  other  state  as  in  the  state 
from  which  the  slave  escaped,  and  in  which  he  was  held  to  the  service  or 
labor.  If  this  be  so,  then  all  the  incidents  to  that  right  attach  also.  The 
owner  must,  therefore,  have  the  right  to  seize  and  repossess  the  slave,  which 
the  local  laws  of  bis  own  state  confer  upon  him,  as  property  ;  and  we  all 
know  that  this  right  of  seizure  and  recaption  is  universally  acknowledged 
in  all  the  slave-holding  states.  Indeed,  this  is  no  more  than  a  mere  affirm- 
ance of  the  principles  of  the  common  law  applicable  to  tfais  very  subject. 
Mr,  Justice  Blackstone  (3  Bl.  Com.  4)  lays  it  down  as  unquestionable  doc- 
trine. "  Recaption  or  reprisal  (says  he)  is  another  species  of  remedy  by 
the  mere  act  of  the  party  injured.  This  happens,  when  any  one  hath 
deprived  another  of  his  property  in  goods  or  ctiattela  personal,  or  wrong- 
fully detains  one's  wife,  child  or  servant  ;  in  which  case,  the  owner  of  the 
goods,  and  the  husband,  parent  or  master,  may  lawfully  claim  and  retake 
them,  wherever  he  happens  to  find  them,  bo  it  be  not  in  a  riotous  manned, 
or  attended  with  a  breach  of  the  peace."  Upon  this  ground,  we  have  not  the 
slightest  hesitation  in  holding,  that  under  and  in  virtue  of  the  constitntion, 
the  owner  of  a  slave  is  clothed  with  entire  authority,  in  every  state  in  the 
Union,  to  seize  and  recapture  his  slave,  whenever  he  can  do  it,  without  any 
breach  of  the  peace  or  any  illegal  violence.  In  this  sense,  and  to  this 
extent,  this  clause  of  the  constitution  may  properly  be  said  to  execute  itself, 
and  to  require  no  aid  from  legislation,  state  or  national. 

But  the  clause  of  the  constitution  does  not  stop  here  ;  nor,  indeed,  con- 
^f.ii-1  sistently  with  its  professed  objects,  could   it  do  so.     Many  *oa3es 

must  arise,  in  which,  if  the  remedy  of  the  owner  were  confined  to  tbe 
mere  right  of  seiznre  and  recaption,  he  would  be  utterly  without  any  ade- 
quate redress.  He  may  not  bo  able  to  lay  his  hands  upon  the  slave.  He 
may  not  he  able  to  enforce  his  rights  against  persons,  who  either  secrete  or 
ooDceal,  or  withhold  the  slave.  He  may  be  restiicted  by  local  legislation,  as 
to  tbe  mode  of  proofs  of  hia  ownership  ;  as  to  the  courts  in  which  he  ahsll 
■ue,  and  as  to  the  actions  which  he  may  bring  ;  or  the  process  he  may  use 
to  compel  tbe  delivery  of  the  slave.  Nay  I  the  local  legislation  may  be 
ntt«rty  inadequate  to  furnish  the  appropriate  redress,  by  aathorizing  no 
process  tn  rem,  or  no  specific  mode  of  repossessing  the  slave,  leaving  the 
owner,  at  best,  not  that  right  which  the  ooostitutioD  designed  to  aeonre,  » 
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Hpecific  delivery  and  repoaeesBion  of  the  slave,  bat  a  mere  remedy  in 
(lamageH  ;  and  that,  perhaps,  against  persons  attorly  insolvent  or  worthless. 
The  state  legislation  may  be  entirely  xilent  on  the  whole  subject,  and  its 
ordinary  remedial  process  framed  with  different  views  and  objects  ;  and 
this  may  be  innocently  as  well  as  designedly  donB,  since  every  state  is  per- 
feuily  competent,  and  has  the  eioluuive  right,  to  prescribe  the  remedies  ic 
its  own  jadicial  tribunals,  to  limit  the  time  as  well  as  the  mode  of  redress, 
and  to  deny  jurisdiction  over  cases,  which  its  own  policy  and  its  own  insd- 
tutions  either  pr(4iibit  or  discountenance.  If,  therefore,  the  clause  of  the 
constitution  had  stopped  at  the  mere  recognition  of  the  right,  without 
providing  or  contemplating  any  means  by  which  it  might  be  established 
and  enforced,  in  oases  where  it  did  not  execate  itself,  it  is  plain,  that  it 
would  have  been,  in  a  great  variety  of  cases,  a  delusive  and  empty  annun- 
ciation.  If  it  did  not  contemplate  any  action,  either  through  state  or 
national  legislation,  as  auxiliaries  to  its  more  perfect  enforcement  in  the 
form  of  remedy,  or  of  protection,  then,  as  there  would  he  no  duty  on  either 
to  aid  the  right,  it  woald  be  left  to  the  mere  comity  of  the  states,  to  act  as 
they  should  please,  and  would  depend  for  its  security  upon  the  changing 
course  of  public  opinion,  the  mutations  of  public  policy,  and  the  general 
adaptations  of  remedies  for  purposes  strictly  according  to  the  lex  fori. 

And  this  leads  us  to  the  consideration  of  the  other  part  of  the  clause, 
which  implies  at  once  a  guarantee  and  duty.  It  says,  "  but  he  (the  slave) 
shall  be  delivered  up,  on  claim  of  tbe  party  to  *whom  such  service  r,.,. 
or  labor  may  be  due."  Now,  we  think  it  exceedingly  difficult,  if  not  I- 
impracticable,  to  read  this  language,  and  not  to  feel,  that  it  contemplated 
somo  further  remedial  redress  than  that  which  might  be  administered  at  the 
hands  of  the  owner  himself.  A  claim  is  to  be  made !  What  is  a  claim  ?  It  is, 
in  a  just  juridical  sense,  a  demand  of  some  matter,  ns  of  right,  made  by  one 
person  upon  another,  to  do  or  to  forbear  to  do  some  aot  or  thing  as  a  matter 
of  duty.  A  more  limited,  but  at  the  same  time,  an  equally  expressive,  defi- 
nition was  given  by  Lord  Dtsb,  as  cited  in  Stowel  v.  ZoucA,  1  Plowd.  iiS9  ; 
and  it  is  equally  applicable  to  the  present  case  :  that  "  a  claim  is  a  challenge 
by  a  man  of  the  propriety  or  ownership  of  a  thing,  wnich  he  has  not  in  pos- 
session, bat  which  is  wrongfully  detained  from  him."  The  slave  is  to  be 
delivered  up  on  the  claim.  By  whom  to  be  delivered  up  ?  In  what  mode 
to  be  delivered  up  ?  How,  if  a  refusal  takes  place,  is  the  right  of  delivery 
to  be  enforced  ?  Upon  what  proofs  ?  What  shall  be  the  evidence  of  a 
rightful  recaption  or  delivery  f  When  and  under  what  circumstances  shall 
the  possession  of  the  owner,  after  it  is  obtained,  be  conclusive  of  his  right, 
so  as  to  preclude  any  further  inquiry  or  examination  into  it  by  local  tribu- 
nals or  otherwise,  while  the  slave,  in  possession  of  the  owner,  is  in  CraniiM 
to  the  state  from  which  he  fled?  These  and  many  other  questions  will 
readily  occur  npon  the  slightest  attention  to  the  clause  ;  and  it  is  obvious, 
that  they  osn  receive  but  one  satisfactory  answer.  They  require  the  aid  of 
legislation,  to  protect  the  right,  to  enforce  the  delivery,  and  to  seoare  the 
subseqaent  possession  of  tbe  slave.  If,  indeed,  the  constitution  guaranties 
the  right,  and  if  it  requires  the  delivery  upon  the  claim  of  the  owner  (as 
cannot  well  be  doubted),  the  natural  inference  certainly  is,  that  the  national 
government  is  clothed  with  the  appropriate  authority  and  functions  to 
enforce  iL     The  fundamental  principle,  applicable  to  all  cases  of  this  sort, 
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would  seem  to  be,  that  where  the  ead  u  required,  the  means  are  given  ;  &nd 
where  the  duty  iB  enjoiued,  the  ability  to  perform  it  is  contemplated  to  exist, 
on  the  part  of  the  fuDctionariea  to  whom  it  is  intrusted.  The  clause  is 
found  in  the  national  constitution,  and  not  in  that  of  any  state.  It  does 
not  point  ont  any  Btate  functionaries,  or  any  state  action,  to  carry  its  proria- 
ions  into  effect.  The  states  cannot,  therefore,  be  compelled  to  enforce 
•RiAl  them  ;  and  *ic  might  well  be  deemed  an  unconstitutional  exercise  of 
^  the  power  of  interpretation,  to  insist,  that  the  states  are  bound  to 
provide  means  to  carry  into  effect  the  duties  of  the  national  government, 
nowhere  delegated  or  intrusted  to  them  by  the  congtitntion.  On  the 
contrary,  the  natnral,  if  not  the  necessary,  oonolusion  is,  that  the  national 
government,  in  the  absence  of  all  positive  provisions  to  the  contrary,  ia 
bound,  through  its  own  proper  departments,  legislative,  judicial  or  executive, 
as  the  cadc  may  require,  to  carry  into  effect  all  the  rights  and  duties  imposed 
upon  it  by  the  constitntion.  The  remark  of  Mr.  Madison,  in  the  Federalist 
(Mo.  43),  would  seem  in  such  oases  to  apply  with  peculiar  force.  "  A  right 
(says  he)  implies  a  remedy  ;  and  where  else  would  the  remedy  be  deposited, 
than  where  it  is  deposited  by  the  constitation?"  meaning,  as  the  context 
shows,  in  the  government  of  the  United  States. 

It  is  plain,  then,  that  where  a  claim  is  made  by  the  owner,  ont  of  pos- 
session, for  the  delivery  of  a  slave,  it  must  be  made,  if  at  all,  against  some 
other  person  ;  and  inasmuch  as  the  right  is  a  right  of  property,  capable  of 
being  recognised  and  asserted  by  proceedings  before  a  court  of  justice, 
between  parties  adverse  to  each  other,  it  constitutes,  in  the  strictest  sense, 
a  controversy  between  the  parties,  and  a  case  "arising  under  the  constitu- 
tion "  of  the  United  States,  within  the  express  delegation  of  judioial  power 
given  by  that  instrument.  Congress,  then,  may  call  that  power  into  ac- 
tivity, for  the  very  purpose  of  giving  effect  to  that  right ;  and  if  so,  then  it 
may  prescribe  the  mode  and  extent  in  whioh  it  shall  be  applied,  and  how, 
and  nndur  what  oironmstances,  the  proceedings  shall  afford  a  complete  pro- 
tection and  guarantee  to  the  right. 

Congress  has  taken  this  very  view  of  the  power  and  duty  of  the  national 
government.  As  early  as  the  year  1701,  the  attention  of  congress  was 
drawn  to  it  (as  we  shall  hereafter  more  fully  see),  in  oonseqaenoe  of  some 
practical  difflcalties  arising  under  the  other  clause,  respecting  fngitives  from 
ju-'tioe  escaping  into  other  states.  The  resalt  of  their  deliberations  was  the 
pa'^sagc  of  the  act  of  the  I2thof  February  179^,  ch.  51,  which,  after  having, 
in  the  first  and  second  seotiona,  provided  by  the  case  of  fngitives  from 
juitice,  by  a  demand  to  be  made  of  the  delivery,  through  the  execntive 
*fti7l  ^"^'^'^'^^y  °' ^l^B  >*l^t^  where  they  are  found,  *prooeed8,  in  the  third 
'  section,  to  provide,  that  when  j  person  held  to  labor  or  service  in  any 
of  the  United  States,  shall  escape  into  any  other  of  the  states  or  territories, 
thy  perHon  to  whom  such  laborer  service  may  be  due,  his  agent  or  attorney, 
is  hereby  empowered  to  seize  or  arrest  such  fugitive  from  labor,  and  take 
him  or  her  before  any  judge  of  the  circuit  or  district  courts  of  the  United 
States,  residing  or  being  within  the  state,  or  before  any  magistrate  of  a 
county,  city  or  town  corporate,  wherein  such  seizure  or  arrest  shall  be  made ; 
and  upon  proof,  to  the  satisfaction  of  such  judge  or  m^lstrate,  either  by 
oral  evidence  or  affidavit,  Asa ,  that  the  person  so  seized  or  arrested,  dcth, 
vnd  T  the  laws  of  the  state  or  territory  from  which  h^'  or  she  fled,  owe 
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wrvice  or  labor  to  tbe  person  claiming  him  or  ber,  it  shall  be  the  dnty  of 
each  judge  or  magistrate,  to  give  a  certifiitate  thereof  to  such  oUimant,  bin 
agent  3T  attorney,  which  shall  be  Hufficient  warrant  for  removing  the  said 
fugitive  from  labor,  to  tho  state  or  territory  from  which  be  or  abe  fled. 
The  fourth  section  provides  a  penalty  againat  any  person,  who  shall  know- 
ingly and  wittingly  obstract  or  hinder  such  claimant,  his  agent  or  attorney, 
in  so  seizing  or  arresting  such  fugitive  from  labor,  or  rescue  such  fugitive 
from  the  claimant,  or  his  agent  or  attorney,  when  so  arrested,  or  who  shall 
harbor  or  conceal  sach  fugitive,  after  notice  that  he  is  such  ;  and  it  also 
savefl  to  the  person  claiming  such  labor  or  seryioe,  his  right  of  action  for  or 
on  account  of  such  injuries. 

In  a  general  sense,  this  act  may  be  truly  said  to  cover  tbe  whole  ground 
of  the  constitution,  both  as  to  fugitives  from  justice,  and  fugitive  slaves  ; 
that  is,  it  covers  both  the  subjects,  in  its  enactments  ;  not  becanse  it  ex- 
hausts the  remedies  which  may  be  applied  by  congress  to  enforce  the  rights, 
if  the  provisions  of  the  act  shall  in  practice  be  found  not  to  attain  the  object 
of  the  coustitution  ;  but  because  it  points  out  fully  all  the  modes  of  attain- 
ing thone  objects,  which  congress,  in  their  discretion,  have  as  yet  deemed 
expedient  or  proper  to  meet  tbe  exigencies  of  the  constitution.  If  this  be 
so,  then  it  would  seem,  upon  just  principles  of  construction,  that  the  legisla- 
tion of  congress,  if  constitutional,  must  supersede  all  state  legislation  upon 
the  same  subject  ;  and  by  necessary  implication  prohibit  it.  For,  if  con- 
gress have  a  constitutional  power  to  regulate  a  particular  subject,  and  tbey 
do  actually  regulate  it  in  a  given  manner,  and  in  a  certain  form,  it  cannot 
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*be,  that  the  state  legislatures  have  a  right  to  interfere,  and  as  it 
were,  by  way  of  compliment  to  tbe  legislation  of  congress,  to  pre- 
scnbe  additional  regulations,  and  what  they  may  deem  auxiliary  provisiona 
for  the  same  purpose.  In  such  a  case,  the  legislation  of  congress,  in  what 
it  does  prescribe,  manifestly  indicates,  that  it  does  not  intend  that  there 
shall  be  any  further  legislation  to  act  upon  the  subject-matter.  Its  silence 
as  to  what  it  does  not  do,  is  as  expressive  of  what  its  intention  is,  as  the 
direct  provisions  made  by  it.  This  doctrine  was  folly  recognised  by  this 
court,  in  the  case  of  ffoueton  v.  Moore,  R  Wheat,  1,  21-2  ;  where  it  vas 
expressly  held,  that  where  congress  have  exercised  a  power  over  a  particular 
sabject  given  them  by  the  constitution,  it  is  not  competent  for  state  legisla- 
tion to  add  to  the  provisions  of  congress  upon  that  subject  ;  for  that  lbs 
will  of  congress  upon  the  whole  subject  is  as  clearly  established  by  wh;:t  it 
has  not  declared,  as  by  what  it  has  expressed. 

Bat  it  has  been  argued,  that  the  act  of  congress  is  unconstitutional, 
because  it  does  not  fall  witbin  tbe  scope  of  any  of  the  enumerated  powers 
of  legislation  confided  to  that  body  ;  and  therefore,  it  is  void.  -  Stripped  of 
its  artificial  and  technical  structure,  the  ai^ument  comes  to  this,  that 
although  rights  are  exclusively  secured  by,  or  duties  are  exclusively  imposed 
upon,  the  national  government,  yet,  unless  tbe  power  to  enforce  these  rights 
or  to  execute  these  duties,  can  bo  found  among  the  express  powers  of  legis- 
lation enumerated  in  the  constitntton,  tbey  remain  without  any  means  of 
giving  them  effect  by  any  act  of  congress  ;  and  they  must  operate  solely 
proprio  viffore,  however  defective  may  be  their  operation;  nayl  even 
although,  in  ft  praodoal  sense,  they  may  become  a  nullity,  from  the  want  of 
a  proper  remedy  to  enforce  them,  or  to  provide  agunet  their  violation.     If 
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this  be  the  true  interpretation  of  tlie  constitution,  it  niuBt,  in  a  great  meS'* 
Buri),  fail  to  attain  many  of  its  avowed  and  positive  objects,  as  a  seoority  of 
rights,  and  a  recognition  of  duties.  Such  a  limited  constructioD  of  the  con- 
stitution has  never  yet  been  adopted  as  correct,  eitber  in  theory  or  practice. 
No  one  has  ever  supposed,  that  congress  conld,  constitutionally,  by  its  legis- 
lation, exercise  powers,  or  enact  laws,  beyond  the  powers  delegated  to  it  by 
the  constitDtion.  But  it  has,  on  various  ocoasions,  exercised  powers  which 
were  necessary  and  proper  as  means  to  carry  into  effect  rights  expressly 
*given,  and  duties  expressly  enjoined  thereby.     The  end  being  re- 
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quired,  it  has  beeu  deemed  a  just  and  necessary  implication,  that  the 


means  to  accomplish  it  are  given  also  ;  or,  in  other  words,  that  the  power 
Sows  as  a  neceasary  means  to  accomplish  the  end. 

Thns,  for  example,  although  the  constitution  has  declared,  that  repre- 
sentatives shall  be  apportioned  among  the  states  according  to  their  respeo- 
tivo  federal  numbers;  and  for  this  purpose,  it  has  expressly  aathorized 
congress,  by  law,  to  provide  for  an  enumeration  of  the  population  every  ten 
yeara  ;  yet  the  power  to  apportion  representatives,  after  this  enumeration  is 
made,  is  nowhere  found  among  the  express  powers  given  to  congress,  bnt 
it  has  always  been  acted  upon,  as  irresistibly  flowing  from  the  duty  posi- 
tively enjoined  by  the  constitution.  Treaties  made  between  tha  United 
States  and  foreign  powers,  often  contain  special  provisions,  which  do  not 
execute  themselves,  but  require  the  interposition  of  congress  to  carry  them 
into  effect,  and  congress  has  constantly,  in  such  oases,  legislated  on  the  sub- 
ject ;  yet,  although  the  power  is  given  to  the  executive,  with  the  consent  of 
the  senate,  to  make  treaties,  the  power  is  nowhere  in  positive  terms  con- 
ferred upon  congress  to  make  laws  to  carry  the  stipulations  of  treaties  into 
effect ;  it  has  been  supposed  to  resalt  from  the  duty  of  the  national  gov- 
ernment to  fulfil  all  the  obligations  of  treaties.  The  senators  and  represea- 
tatives  in  congress  are,  in  all  cases,  except  treason,  felony  and  breach  of 
the  peace,  exempted  from  arrest,  during  their  attendance  at  the  sessions 
thereof,  and  in  going  to  and  returning  from  the  same.  May  not  congress 
enforce  this  right,  by  authorizing  a  writ  of  habeas  corpus,  to  free  them  from 
an  illegal  arreat,  in  violation  of  this  clause  of  the  constitution?  If  it  may 
not,  then  the  specific  remedy  to  enforce  it  must  exclusively  depend  upon 
the  local  legislation  of  the  states  ;  and  may  be  granted  or  refused,  accord- 
ing to  their  own  varying  policy  or  pleasure.  The  constitution  also  declares, 
that  the  privilege  of  the  writ  of  habeas  corpus  shall  not  he  suspended, 
unless,  when  in  oases  of  rebellion  or  invasion,  the  public  safety  may  require 
it.  JHo  express  power  is  given  to  congress  to  secure  this  invaluable  right 
in  the  non-ennmerated  eases,  or  to  suspend  the  writ  in  cases  of  rebellion  or 
invasion.  And  yet  it  would  be  difficult  to  say,  since  this  great  writ  of 
liberty  is  asaally  provided  for  by  the  ordinary  functions  of  legialation,  and 
^„„„->  can  be  effeotnaliy  *providod  for  only  in  this  way,  that  it  onght  not 
■I  to  be  deemed,  by  necessary  implication,  within  the  scope  of  the  l^is- 
lative  power  of  congress.  These  cases  are  put  merely  by  way  of  illnstra- 
tion,  to  show,  that  the  rule  of  interpretation,  insisted  upon  at  the  argument, 
is  quite  too  narrow  to  provide  for  the  ordinary  exigencies  of  the  nation»l 
government,  in  cases  where  rights  are  intended  to  be  absolutely  Beonred^ 
and  duties  are  positively  enjoined  by  the  constitution. 

The  very  act  of  1793,  now  under  consideration,  affords  the  most  OOD' 
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clnsive  proof,  that  oongresB  has  acted  upon  a  very  difFereot  mle  of  interpre- 
tation, and  has  supposed,  that  the  right  as  well  as  the  dnty  of  legislation  on 
the  subjeot  of  fngitivea  from  justice,  and  fngitive  slaves,  was  within  the 
scope  of  the  constitational  authority  conferred  on  the  national  le^slatnre. 
In  respect  to  fugitives  from  jnsticc,  the  constitntion,  although  it  expressly 
provides,  that  the  demand  shall  be  made  by  the  ezecntire  authority  of  the 
state  from  whioh  the  fugitive  has  fled,  is  silent  as  to  the  party  upon  whom 
the  demand  is  to  be  made,  and  as  to  the  mode  in  which  it  shall  be  made. 
This  very  silence  occasioned  embarrassments  in  enforcing  the  right  and  duty, 
at  an  early  period  after  the  adoption  of  the  constitation  ;  and  produced  a 
hesitation  on  the  part  of  thp  eztcutive  r.uthority  of  Virginia  to  deliver  up  a 
fugitive  from  justice,  upon  the  demand  of  the  executive  of  Pennsylvania, 
in  the  year  1791  ;  and  as  we  historically  know  from  the  message  of  Presi- 
dent  WaBhington,  and  the  public  documents  of  that  period,  it  was  the  imme- 
diate  cause  of  the  passing  of  the  act  of  1793,  which  designated  the  person 
(the  state  executive)  upon  whom  the  demand  should  be  made,  and  the  mode 
and  proofs  upon  and  in  which  it  should  be  made.  From  that  time  down  to 
the  present  hour,  not  a  doubt  has  been  breathed  upon  the  constitutionality 
of  this  part  of  the  act ;  and  every  execative  in  the  Union  has  constantly 
acted  upon  and  admitted  its  validity.  Yet  the  right  and  the  doty  are 
dependent,  as  to  tbeir  mode  of  execution,  solely  on  the  act  of  congress ;  and 
but  for  that,  they  would  remain  a  nominal  right  and  passive  duty,  the  exe- 
cution of  whioh  being  intrusted  to  and  required  of  no  one  in  partionlar,  all 
persons  might  bo  at  liberty  to  disregard  it.  This  very  acquiescence,  under 
such  circumstances,  of  the  highest  state  funotionariea,  is  a  most  decisive 


proof  of  the  universality  of  the  opinion,  that  the  *act  is  founded  in 
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a  just  construction  of  the  constitution,  independent  of  the  vast  influ- 
ence, whioh  it  ought  to  have  as  a  conlemporaneoue  exposition  of  the  pro- 
visions,  by  those  who  were  its  immediate  framers,  or  intimately  connected 
with  its  adoption. 

The  same  uniformity  of  acquiescence  in  the  validity  of  the  act  of  1793, 
upon  the  other  part  of  the  subjeot-ra alter,  that  of  fugitive  slaves,  has  pre- 
vailed throughout  the  whole  Union,  nntil  a  comparatively  recent  period. 
Xay  I  being  from  its  nature  and  character  more  readily  susceptible  of  being 
brought  into  controversy  in  courts  of  justice,  than  the  former,  and  of  enlist- 
ing in  opposition  to  it,  the  feelings,  and  it  may  be,  the  prejudices,  of  some 
portions  of  the  oon-slaveholding  states,  it  has  naturally  been  brought  under 
adjitdicatioD  in  several  states  in  the  Union,  and  particularly  in  Maosachu- 
Ktitts,  New  York  and  Pennsylvania  ;  and  on  all  these  ocoasiona  its  validity 
has  been  affirmed.  The  oases  cited  at  the  bar,  of  Wright  v.  Deacon,  S  Serg. 
&  Rawle  62  ;  Olen  v.  Bodget,  9  Johns.  67  ;  Jack  v.  Martin,  12  Wend.  311; 
a.  c.  12  Ibid.  S07  ;  and  Commonwealth  v.  Qriffin,  2  Pick.  11,  are  directly 
in  point.  So  far  as  the  judges  of  the  courts  of  the  United  States  have  been 
called  upon  to  enforce  it,  and  to  grant  the  certificate  required  by  it,  it  is 
believed,  that  it  has  been  uniformly  recognised  as  a  binding  and  valid  lav, 
and  as  imposing  a  constitational  dnty.  Under  such  circumstances,  if  the 
question  were  one  of  doubtful  construction,  sncb  long  acquiescence  in  it, 
such  contemporaneous  expositions  of  it,  and  such  extensive  and  uniform 
recognition  of  its  validity,  would,  in  our  judgment,  entitle  the  question  to 
be  considered  at  rest ;  nnlesH,  indeed,  the  interpretation  of  the  constitution 
16  Pkt.— 28  401 
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is  to  be  delivered  over  to  intermioable  donbt  througbont  the  irbole  progress 
of  legtsIatioD  and  of  national  operations.  CongreBa,  the  execntive,  and  the 
judiciary,  have,  apoa  various  occasionB,  acted  upon  this  as  a  Bonod  and  rea- 
sonable doctrine.  Especially  did  this  court,  in  the  cases  of  Stuart  v.  Xaird, 
1  Cranch  299,  and  Martin  v,  Hunter,  I  Wheat.  304,  and  in  Oohena  v.  Com- 
monvieaUh  of  Yirginia,  6  Tbid.  204,  rely  upon  contemporaneonB  ezpositioDB 
of  the  oonBtitution,  and  long  acquiescence  in  it,  with  great  confidence,  in  tho 
discuBsioD  of  qnestions  of  a  highly  interesting  and  important  nature. 

But  we  do  not  wish  to  rest  our  present  opinion  upon  the  groand 
^  'either  of  oontemporaneons  exposition,  or  long  acquiescence,  or  even 

■I  practical  action  ;  neither  do  we  mean  to  admit  the  question  to  be  of 
a  doubtful  nature,  and  therefore,  as  properly  calling  for  the  aid  of  sncb  con- 
siderations. Ou  the  contrary,  our  judgment  woald  be  the  same,  if  the 
question  were  entirely  new,  and  the  act  of  congress  were  of  recent  enact- 
ment. We  hold  the  aot  to  be  clearly  conBtitutional,  in  all  its  leading  pro- 
visions, and,  indeed,  with  the  exception  of  that  part  which  confers  anthority 
upon  state  magistrates,  to  be  f i-ee  from  reasonable  doubt  and  difficalty,  upon 
the  grounds  already  stated.  As  to  the  authority  so  conferred  upon  state 
magistrates,  while  a  difference  of  opinion  has  existed,  and  may  exist  still,  on 
the  point,  in  different  states,  whether  slate  magiBtrates  are  bound  to  act 
under  it,  none  is  entertained  by  this  court,  that  state  magistrates  may,  if 
they  choose,  ezerciso  that  authority,  unless  prohibited  by  state  legislation. 

The  remaining  qneetion  is,  whether  the  power  of  legislation  upon  this 
subject  is  exclosivo  in  the  national  government,  or  concurrent  in  the  stat^ 
until  it  is  exercised  by  congress.  In  onr  opinion,  it  is  exclndve  ;  and  we 
shall  now  proceed  briefly  to  state  our  reasons  for  that  opinion.  The  doctrine 
stated  by  this  court,  in  Sturgea  v.  Crouininthield,  4  Wheat.  122,  193,  con- 
tains the  true,  although  not  the  sole,  rule  or  consideration,  which  is  applica- 
ble to  this  particular  subject.  "  Wherever,"  said  Mr.  Chief  Justice 
Masshaix,  in  delivering  the  opinion  of  the  court,  "  the  terms  in  which  a 
power  is  granted  to  congress,  or  the  nature  of  the  power,  require,  that  it 
should  be  exercised  exclusively  by  congress,  the  subject  is  as  completely 
taken  from  the  state  legislatures,  as  if  they  had  been  forbidden  to  act." 
The  nature  of  the  power,  and  the  true  objects  to  be  attained  by  it,  are  then  as 
important  to  be  weighed,  in  considering  the  question  of  its  exclnsiveness, 
as  the  words  in  which  it  is  granted. 

In  the  first  place,  it  is  material  to  state  (what  has  been  already  incidentally 
hinted  at),  that  the  right  to  seize  and  retake  fugitive  slaves  and  the  duty 
to  deliver  them  up,  in  whatever  state  of  the  Union  they  may  be  fonnd,  and, 
of  course,  the  corresponding  power  in  congress  to  use  the  appropriate  meana 
to  enforce  the  right  and  duty,  derive  their  whole  validity  and  obligation  ex- 
olnsively  from  the  constitution  of  the  United  States,  and  are  there,  for  the 
*8231  ^'^^  time,  recognised  and  established  in  that  peculiar  character.  *Be- 
'  fore  the  adoption  of  the  constitution,  no  state  bad  any  power  what- 
soever over  the  subject,  except  within  its  own  territorial  limits,  and  could 
not  bind  the  sovereignty  or  the  legislation  of  other  states.  Whenever  the 
right  was  acknowledged,  or  the  duty  enforced,  in  any  state,  it  was  as  s  mat- 
ter of  comity,  and  not  as  a  matter  of  strict  moral,  political  or  international 
obligation  or  doty.  Under  the  constitution,  it  is  recognised  as  an  absolute, 
positive  right  and  duty,  pervading  the  whole  Union  with  an  equal  and  an- 
40S 


1843]  OF  THE  UNITED  STATES.  623 

Prigg  V.  FennajlmuB. 
preme  force,  aoooDtrolIed  and  nn controllable  by  state  sovereignty  or  state 
legislation.  It  it,  therefore,  in  a  just  sense,  a  new  and  positive  right,  inde- 
pendent of  comity,  confined  to  no  territorial  limits,  and  bounded  by  no  state 
institutions  or  policy.  The  natural  inference  dedncible  from  this  consid- 
eration certainly  is,  in  the  absence  of  any  positive  delegation  of  power  to 
the  state  lGgi§latares,  that  it  belongs  to  the  legislative  department  of  the 
national  government,  to  which  it  owes  its  origin  and  establishment.  It 
woald  be  a  strange  anomaly,  and  forced  construction,  to  sappose,  that  the 
national  government  meant  to  rely  for  the  due  fulfilment  of  its  own  proper 
dnlies,  and  the  rights  it  intended  to  secure,  upon  state  legislation,  and  not 
upon  that  of  the  Union.  A  fortiori,  it  would  be  more  objectionable,  to 
suppose,  that  a  power,  which  was  to  be  the  same  throughout  the  Union, 
fahould  be  confided  to  state  sovereignty,  which  could  not  rightfully  act 
beyond  its  own  territorial  limits. 

In  the  next  place,  the  nature  of  the  provisioD  and  the  objeota  to  be 
attained  by  it,  require  that  it  should  be  controlled  by  one  and  the  same  will, 
and  act  uniformly  by  the  same  system  of  regulations  thronghout  the  Union. 
If,  then,  the  states  have  a  right,  in  the  absence  of  legislation  by  congress, 
to  act  upon  the  subject,  each  state  is  at  liberty  to  prescribe  just  such  regula- 
tions as  sait  its  own  policy,  local  convenience  and  local  feelings.  The 
legislation  of  one  state  may  not  only  be  different  from,  but  utterly  repug- 
nant to  and  incompatible  with,  that  of  another.  The  time  and  mode,  and 
limitation  of  the  remedy,  the  proofs  of  the  title,  and  all  other  incidents 
applicable  thereto,  may  be  prescribed  in  one  state,  which  are  rejected  or 
disclaimed  in  another.  One  state  may  require  the  owner  to  sue  in  one  mode, 
another,  in  a  different  mode.  '  One  state  may  make  a  statute  of  limitations 
as  to  the  remedy,  in  its  own  tribunals,  short  and  summary  ;  another 
*may  prolong  the  period,  and  yet  restrict  the  proofs.  Nay,  some  r«ao4 
states  may  utterly  refuse  to  act  upon  the  Bnhject  of  all ;  and  others  *- 
may  refuse  to  open  its  courts  to  any  remedies  in  rem,  because  they  would 
Interfere  with  their  own  domestic  policy,  institutions  or  habits.  The  right, 
therefore,  would  never,  in  a  practical  sense,  be  the  same  in  all  the  states. 
It  would  have  no  unity  of  purpose,  or  uniformity  of  operation.  The  duty 
might  be  enforced  in  some  states ;  retarded  or  limited  in  others;  and  denied, 
as  compulsory,  in  many,  if  not  in  all.  Consequences  like  these  must  have 
been  foreseen  as  very  likely  to  occur  in  the  non-slave- holding  states,  where 
legislation,  if  not  silent  on  the  subject,  and  purely  voluntary,  could  scarcely 
be  presumed  to  be  favorable  to  the  exercise  of  the  rights  of  the  owner. 

It  is  scarcely  conceivable,  that  the  slave-holding  states  would  have  been 
satisfied  with  leaving  to  the  legislation  of  the  non-slave-bolding  states,  a 
power  of  regulation,  in  the  absence  of  that  of  congress,  which  would  or 
might  practically  amount  to  a  power  to  destroy  the  rights  of  the  owner. 
If  the  argument,  therefore,  of  a  concurrent  power  in  the  states  to  act  upon 
the sn beet- matter,  in  the  absence  of  legislation  by  congress,  be  well  founded ; 
then,  if  congress  had  never  acted  at  all,  or  if  the  act  of  congress  should  be 
repealed,  without  providing  a  substitute,  there  wonld  be  a  resnlting  anthor- 
ity  in  each  of  the  states  to  regulate  the  whole  subject,  at  its  pleasure, 
and  to  dole  out  its  own  remedial  justice,  or  withhold  it,  at  its  pleasure,  and 
according  to  its  own  views  of  policy  and  expediency.  Surely,  such  a  state 
of  things  never  could  have  been  intended,  under  snch  a  solemn  guarantee 
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of  riglit  EDd  duty.  On  the  other  hand,  construe  the  right  of  legislatiot)  aa 
exclusive  in  oongreas,  and  every  evil  and  every  danger  vanishea.  The  right 
and  the  duty  are  then  co-extensive  and  uniform  in  remedy  and  operation 
throughout  the  whole  Union.  The  owner  has  the  same  security,  and  tbo 
same  remedial  justice,  and  the  same  exeraptioo  from  state  regulation  and 
control,  through  however  many  states  he  may  pass  with  his  fugitive  slave 
in  his  possession,  in  tratuitil  to  his  own  domicile.  But  upon  the  other  sup- 
position,  the  moment  he  passes  the  state  line,  he  becomes  amenable  to  tbe 
laws  of  another  sovereignty,  whose  regulations  may  greatly  embarrass  or 
delay  the  exorcise  of  his  rights,  and  even  be  repugnant  to  those  of  the 
state  where  he  first  arrested  the  fugitive.  Consequences  like  these  show, 
,  thai  •the  nature  and  objects  of  the  provisions  imperiously  require, 
^  that  to  make  it  effectual,  it  should  be  construed  to  be  exclusive  of 
state  authority.  We  adopt  the  language  of  this  court  in  Sturgetv.  Crmon- 
inthield,  4  Wheat.  193,  and  say,  that  "it  has  never  been  supposed,  that 
the  concurrent  power  of  legiiilation  extended  to  every  possible  case  in 
which  its  exercise  by  the  stales  bas  not  l>een  expressly  prohibited;  the 
oonfnsion  of  suob  a  practice  would  be  endless.''  And  wo  know  no  case  in 
which  the  confusion  and  public  inconvenience  and  mischiefs  thereof  ooald 
be  more  completely  exempUGt'd  than  the  present. 

These  are  some  of  the  reasons,  but  by  no  means  all,  upon  which  we 
hold  the  power  of  legislation  on  this  subject  to  be  exclusive  in  oongresa. 
To  guard,  however,  against  any  possible  misconstruction  of  our  views,  it 
is  proper  to  state,  that  we  arc  by  no  means  to  be  understood,  in  any  man- 
ner whatsoever,  to  doubt  or  to  interfere  with  the  police  power  belong- 
ing to  the  states,  in  virtue  of  their  general  sovereignty.  That  police 
power  extends  over  all  subjects  within  territorial  limits  of  tbe  states,  and 
has  never  been  conceded  to  the  United  States.  It  ifl  wholly  distinguishable 
fom  the  right  and  duty  secured  by  the  provision  now  under  consideration  ; 
which  is  exclusively  derived  from  and  secured  by  the  constitution  of  the 
United  States,  and  ows  its  whole  efficacy  thereto.  We  entertain  no  doubt 
whatsoever,  that  tbe  states,  in  virtue  of  their  general  police  power,  poa- 
Besses  full  juriadiotion  to  arrest  and  restrain  runaway  slaves,  and  remove 
them  from  their  borders,  and  otherwise  to  secure  themselves  against  their 
depredations  and  evil  t.'xample,  as  they  certainly  may  do  in  oases  of  idlers, 
vagabonds  and  paupers.  'I'he  rights  of  the  owners  of  fugitive  slaves  are 
in  no  just  sense  interfered  with,  or  regulated,  by  such  a  course  ;  and  in 
many  cases,  the  operations  of  this  police  power,  although  designed  gen- 
erally for  other  purposes,  for  protection,  safety  and  peace  of  the  state,  may 
essentially  promote  and  aid  tbe  interests  of  the  owners.  But  such  regula- 
tions can  never  be  permitted  to  interfere  with,  or  to  obstruct,  tbe  just  rights 
of  the  owner  to  reclaim  his  slave,  derived  from  the  constitution  of  the 
United  States,  or  with  Ibe  remedies  prescribed  by  oongreas  to  aid  and 
enforce  the  same. 

Upon  these  grounds,  we  are  of  opinion,  that  tbe  act  of  Pennaylvania 
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upon  which  this  indictment  is  founded,  is  nnconatitntional  •and  void. 


'  It  purports  to  punish  as  a  public  offence  against  that  state,  the  very 
act  of  seizing  and  removing  a  slave,  by  his  master,  which  the  constitution 
of  the  United  States  was  designed  to  justify  and  uphold.  The  special 
verdict  finds  this  fact,  and  the  state  courts  have  rendered  judgment  agsinat 
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the  plaintiff  in  error  opoD  that  verdict.    That  judgmeot  roust,  therefore,  be 
reversed,  and  the  cause  remanded   to  the  Bopreme  court  of  PenDsylvania, 
with  direotioiiB  to  carry  into  effect  the  jadgmentof  this  court  rendered  upon 
the  special  verdict,  in  favor  of  the  plaintiff  in  error. 

Takbt,  Oh.  J. — I  concur  in  the  opinion  pronounced  by  the  court,  that 
the  law  of  Pennsylvania,  under  which  the  plaintiff  in  error  v/aa  indicted,  is 
unoonatitutional  and  void  ;  and  that  the  jadgment  against  him  mast  be 
reversed.  Bat  as  the  questions  before  us  arise  upon  the  constmotion  of  the 
oonstitation  of  the  United  States,  and  as  I  do  not  assent  to  all  the  prin- 
ciples  contained  in  the  opinion  just  delivered,  it  is  proper  to  state  the  points 
on  whioh  I  differ. 

I  agree  entirely  in  all  that  is  aaid  in  relation  to  the  right  of  the  master, 
by  virtne  of  the  third  clause  of  the  second  section  of  the  fourth  article  of 
the  constitution  of  the  United  States,  to  arrest  his  fugitive  slave  in  any 
state  wherein  he  may  find  him.  He  has  a  right,  peaceably,  to  take  pos8e»- 
sion  of  him,  and  carry  him  away,  without  smj  certificate  or  warrant  from  a 
judge  of  the  district  or  circuit  court  of  the  United  States,  or  from  any 
magistrate  of  the  state  ;  and  whoever  resists  or  obstructs  him,  is  a  wrong- 
doer :  and  every  state  law  which  proposes,  directly  or  indirectly,  to  authorize 
such  resistance  or  obatruotion,  is  null  and  void,  and  affords  no  justification 
to  the  individual  or  the  officer  of  the  state  who  acts  under  it.  This  right  of 
the  roaster  being  given  by  the  constitution  of  the  United  States,  neither 
congress  nor  a  state  legislature  can,  by  any  law  or  regulation,  impair  it  or 
restrict  it. 

I  concur  also  in  all  that  is  contained  in  the  opinion  concerning  the  power 
of  congress  to  protect  the  citizens  of  the  slave-holding  states,  in  the  enjoy- 
ment of  this  right ;  and  to  provide  by  law  an  effectual  remedy  to  enforce 
it,  and  to  inflict  penalties  upon  those  who  shall  violate  its  provisions ;  and 
no  state  is  authorized  to  pass  any  law,  that  comes  in  conflict  in  any  respect 
with  the  remedy  proviiled  by  congress.  *The  act  of  February  I2ib,  r^-g, 
1793,  is  a  constitutional  exercise  of  this  power  ;  and  every  state  law  '• 
which  requires  the  master,  against  his  consent,  to  go  before  any  state  tri- 
bunal or  officer,  before  he  can  take  possession  of  his  property ;  or  which 
authoriEes  a  state  officer  to  interfere  with  him,  when  he  is  peaceably  remov- 
ing it  from  the  state,  is  unconstitutional  and  void. 

But,  as  I  nndcrstand  the  opinion  of  the  conrt,  it  goes  further,  and 
decides,  that  the  power  to  provide  a  remedy  for  this  right  is  vested  exclu- 
sively in  congress  ;  and  that  all  laws  upon  the  subject,  passed  by  a  state, 
since  the  adoption  of  the  oonstitntion  of  the  United  States,  are  null  and  void; 
even  althongh  they  were  intended,  in  good  faith,  to  protect  the  owner  in 
the  exercise  of  his  rights  of  property,  and  do  not  conflict  in  any  degree  with 
the  act  of  congresa.  I  do  not  consider  this  question  as  necessarily  involved 
in  the  case  before  as ;  for  the  law  of  Pennayivania,  under  which  the  plaintiff 
in  error  waa  prosecuted,  is  clearly  in  conflict  with  the  constitution  of  the 
United  States,  as  well  as  with  the  law  of  1793.  Bat  as  the  question  is  dis- 
cussed in  the  opinion  of  the  court,  and  as  I  do  not  assent  either  to  the  doo- 
trine  or  the  reasoning  by  which  it  is  maintained,  I  proceed  to  state  rery 
briefly  my  objeotioiw. 

The  opinion  of  the  court  maintains,  that  the  power  over  this  snbjeot  U 
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SO  exclusively  vested  in  congreaa,  that  no  state,  since  the  adoption  of  the 
coDBtitation,  can  pans  any  law  in  relation  to  it.  In  other  words,  according 
to  the  opinion  just  delivered,  the  state  authorities  are  prohibited  from  inter- 
fering, for  the  purpose  of  protecting  the  right  of  the  master,  and  aiding 
him  in  the  recovery  of  his  property.  I  think,  the  states  are  not  prohibited; 
and  that,  on  the  oontrary,  it  is  enjoined  npon  them  as  a  duty,  to  protect  and 
support  the  owner,  when  he  is  endeavoring  to  obtain  possession  of  his  prop- 
erty found  within  their  respective  territories.  The  language  used  in  the 
constitution  does  not,  in  my  judgment,  justify  ths  construction  given  to  it 
by  the  court.  It  contains  no  words  prohibiting  the  several  states  from 
passiug  laws  to  enforce  this  right.  They  are,  in  express  terms,  forbidden  to 
make  any  regulation  that  shall  impair  it  ;  but  there  the  prohibition  stops. 
And  according  to  the  settled  rules  of  oonstruction  for  all  written  instru- 
Taenia,  the  prohibition  being  confined  to  laws  injurious  *to  the  right, 

■I  the  power  to  pass  law*  to  support  and  enforce  it,  is  necessarily 
implied.  And  the  words  of  the  article  which  direct  that  the  fugitive  "  shall 
be  delivered  up,"  aoem  evidently  designed  to  impose  it  as  a  duty  npon  the 
people  of  the  several  states,  to  pass  laws  to  carry  into  execution,  in  good 
faith,  the  compact  into  which  they  thus  solemnly  entered  with  each  other. 
The  constitution  of  the  United  States,  and  every  article  and  olaose  in  it,  is 
a  part  of  the  law  of  every  state  in  the  Union  ;  and  is  the  parsmonnt  lav. 
The  right  of  the  master,  therefore,  to  seize  his  fugitive  stave,  is  the  law  of 
each  state  ;  and  no  state  has  the  power  to  abrogate  or  alter  it.  And  why 
may  not  a  state  protect  a  right  of  property,  acknowledged  by  its  own  para- 
mount law?  Besides,  the  laws  of  the  different  states,  in  all  other  cases,  con- 
stantly protect  the  citizens  of  other  states  in  their  rights  of  property,  when 
it  is  found  within  their  respective  territories  ;  and  do  one  donbts  their 
power  to  do  so.  And  in  the  absence  of  any  express  prohibition,  I  perceive 
no  reason  for  establishing,  by  implication,  a  different  rule  in  this  instance  ; 
where,  by  the  national  compact,  this  right  of  property  is  recognised  as  an 
existing  right  in  every  state  of  the  Union. 

I  do  not  speak  of  slaves  whom  their  masters  voluntarily  take  into  a  non- 
slave-holding  state.  That  case  is  not  before  us.  I  speak  of  the  case  provided 
for  in  the  constitution  ;  that  is  to  say,  the  case  of  a  fugitive  who  has  escaped 
from  the  service  of  his  owner,  and  who  has  taken  refuge  and  is  foond  in 
another  state. 

Moreover,  the  clause  of  the  constitntion  of  which  we  are  speaking,  doea 
not  purport  to  be  a  distribution  of  the  rights  of  sovereignty  by  which  cer- 
tain enumerated  powers  of  government  and  legislation  are  exclnsively 
confided  to  the  United  States.  It  does  not  deal  with  that  subject.  It 
provides  merely  for  the  rights  of  individual  citizens  of  different  states,  and 
places  them  under  the  protection  of  the  general  government ;  in  order  more 
effectually  to  guard  them  from  invasion  by  the  states.  There  are  other 
clauses  in  the  constitution  in  which  other  individual  rights  are  provided  for 
and  secured  in  like  manner  ;  and  it  never  haa  been  suggested,  that  the  states 
conld  not  uphold  and  maintain  them,  because  they  were  guarantied  by  the 
constitution  of  the  United  States.  On  the  contrary,  it  haa  always  been  held 
*A9a1  ^  ^  ^^^  duty  ''of  the  states  to  enforce  them  ;  and  the  action  of  the 

'  general  government  has  never  been  deemed  necessary,  except  to  ndst 
sad  prevent  tbeir  violation. 
400 


*184a]  OF  THE  UNITED  STATEa  9i» 

Prigg  T.  PemiBTlniila. 

Thus,  for  example,  the  oonatitntion  provides  that  no  state  shall  pata  any 
law  impairing  the  obligation  of  contracts.  Tbis,  like  the  right  in  question, 
is  an  individual  right,  placed  nnder  the  proteotion  of  the  general  govern- 
ment. And  in  order  to  secure  it,  oongresa  have  pasaed  a  law  authorizing  a 
writ  of  error  to  the  sapreme  conrt,  whenever  the  right  thns  secured  to  the 
individual  is  drawn  in  question,  and  denied  to  him,  in  a  state  conrt ;  and  all 
state  laws  impairing  this  right  are  admitted  to  bo  void,  Tet  no  one  has 
ever  doubted,  that  a  state  may  pass  laws  to  enforce  the  obligation  of  a 
contract,  and  may  give  to  the  individual  the  full  benefit  of  the  right  so 
guarantied  to  him  by  the  constitution,  without  waiting  for  legialatioD 
on  the  part  of  congress.  Why  may  not  the  same  thing  be  done  in  relation  to 
the  individual  right  now  under  consideration  f 

Again,  the  constitution  of  the  tTnited  States  declares,  that  the  citizens 
of  each  state  shall  be  entitled  to  all  the  privileges  and  immnnities  of 
citizens  in  the  several  states.  And  although  the  privileges  and  immunitiea, 
for  greater  safety,  are  placed  under  the  guardianship  of  the  general  govern- 
ment ;  still  the  stales  may,  by  their  laws,  and  in  their  tribunals,  protect  and 
enforce  them.  Tbey  have  not  only  the  power,  but  it  is  a  duty  enjoined  upon 
them  by  this  provision  in  the  constitution.  The  individual  right  now  in 
question,  stands  on  the  same  grounds,  and  is  giveu  by  similar  words,  and 
ought  to  be  governed  by  the  same  principles.  The  obligation  to  protect 
riglits  of  this  description  is  imposed  upon  the  several  states  as  a  duty,  which 
they  are  bound  to  perform  ;  and  the  prohibition  extends  to  those  laws  only 
which  violate  the  right  intended  to  be  secured.  I  cannot  understand  the 
rule  of  construction  by  which  a  positive  and  express  stipulation  for  the 
security  of  certain  individual  rights  of  property  in  the  several  states,  is  held 
to  imply  a  prohibition  to  the  states  to  pass  any  laws  to  gnard  and  protect 
them. 

The  course  pursued  by  the  general  government,  after  the  adoption  of  the 
constitutiou,  confirms  my  opinion  as  to  its  true  construction.  No  law  was 
passed  by  congress  to  give  a  remedy  for  this  right,  *until  nearly  four  r,^^.. 
years  after  the  constitution  went  into  operation.  Tet,  during  that  I- 
period  of  time,  the  master  was  undoubtedly  entitled  to  take  possession  of 
hiH  property,  wherever  he  might  find  it ;  and  the  protection  of  this  right 
was  left  altogether  to  the  state  authorities.  In  attempting  to  exercise  it, 
ho  was  continually  liable  to  be  resisted  by  superior  foroe  ;  or  the  fugitive 
might  be  harbored  in  the  house  of  some  one  who  would  refuse  to  deliver 
liim.  And  if  a  state  could  not  authorise  its  officers,  upon  the  roaster's 
application,  to  come  to  his  aid,  the  guarantee  contained  in  the  constitution 
was  of  very  little  practical  value.  It  is  true,  he  might  have  sued  for 
damages.  But  as  he  would,  most  commonly,  be  a  stranger  in  the  place 
where  the  fugitive  was  found,  he  might  not  be  able  to  learn  even  the  names 
of  the  wrongdoers ;  and  if  he  succeeded  in  discovering  them,  they  might 
prove  to  be  unable  to  pay  damages.  At  all  events,  be  would  be  compelled 
to  encounter  the  costs  and  expenses  of  a  suit,  prosecuted  at  a  distance  from 
bis  own  home ;  and  to  sacrifice,  perhaps,  the  value  of  his  property,  in 
endeavoring  to  obtain  compensation. 

This  is  not  the  mode  in  which  the  constitution  intended  to  guard  thia 
important  right ;  nor  is  this  the  kind  of  remedy  it  intended  to  give.  The 
delivery  of  the  property  itself — its  prompt  and  immediate  delivny — u 
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pluoly  reqoired,  and  was  intended  to  be  eecared.  Indeed,  if  the  atate 
authorities  are  absolved  from  all  obligation  to  protect  this  right,  and  may 
stand  by  and  see  it  violated,  without  an  effort  to  defend  it,  the  act  of  cod- 
gresB  of  1T93  soarcely  deserves  the  name  of  a  remedy.  The  state  officers 
mentioned  in  the  law  are  not  bound  to  execute  the  duties  imposed  upon 
them  by  congress,  unless  they  choose  to  do  so,  or  are  required  to  do  so  by 
a  law  of  the  state ;  and  the  state  legislature  has  the  power,  if  it  thinks 
proper,  to  prohibit  them.  The  act  of  1793,  therefore,  must  depend  alto- 
gether for  its  execution  upon  the  officers  of  the  United  States  named  in  it. 
And  the  master  must  take  the  fugitive,  after  he  has  seized  him,  before  a 
jodge  of  the  district  or  circuit  court,  residing  in  the  state,  and  exhibit  hia 
proofs,  and  procure  from  the  judge  his  certificate  of  ownership,  in  order  to 
obtain  the  protection  in  removing  hia  property  which  this  act  of  congress 
profess  to  give.  Kow,  in  many  of  the  states,  there  is  but  one  district  judge, 
.  and  "there  are  only  nine  states  which  have  jadges  of  the  supreme 
■I  court  reniding  within  them.  The  fugitive  will  frequently  be  found 
by  his  owner,  in  a  place  very  distant  from  the  residence  of  either  of  these 
judges  ;  and  would  certainly  be  removed  beyond  his  reach,  before  a  warrant 
could^e  procured  from  the  judge  to  arrest  him,  even  if  the  act  of  congress 
authorized  such  a  warrant.  But  it  does  not  authorize  the  judge  to  issue  a 
warrant  to  arrest  the  fugitive ;  but  evidently  relied  on  the  state  authorities 
to  protect  the  owner  in  making  tlie  seizure.  And  it  is  only  when  the  fugi- 
tive  is  arrested  and  brought  before  the  judge,  that  he  is  directed  to  take  the 
proof,  and  give  the  certificate  of  ownership.  It  is  only  necessary  to  state 
the  provisions  of  this  law,  in  order  to  show  how  ineffectual  and  delusive 
is  the  remedy  provided  by  congress,  if  state  authority  is  forbidden  to  come 
to  its  aid. 

But  it  is  manifest,  from  the  face  of  the  law,  that  an  effectual  remedy 
was  intended  to  be  given,  by  the  act  of  1703.  It  never  designed  to  compel 
the  master  to  encounter  the  hazard  and  expense  of  taking  the  fugitive,  in 
all  cases,  to  the  distant  residence  of  one  of  the  judges  of  the  courts  of  the 
United  States  ;  for  it  authorized  him  also,  to  go  before  any  magistrate  of 
the  county,  city  or  town  corporate  wherein  the  seizure  should  be  made. 
And  congress  evidently  supposed,  that  it  had  provided  a  tribunal  at  the 
place  of  the  arrest,  capable  of  furnishing  the  master  with  the  evidence  of 
ownership,  to  protect  him  more  effectually  from  unlawful  interruption.  So 
far  from  regarding  the  state  authorities  as  prohibited  from  interfering  in 
cases  of  this  description,  the  congress  of  that  day  must  have  counted  upon 
their  cordial  co-operation  ;  they  legislated  with  express  reference  to  state 
support.  And  it  will  be  remembered,  that  when  this  law  was  passed,  the 
government  of  the  United  States  was  administered  by  the  men  who  had  but 
recently  taken  a  leading  part  in  the  formation  of  the  constitution.  And 
the  reliance  obviously  placed  upon  state  authority,  for  the  purpose  of  exe- 
cuting this  law,  proves  that  the  construction  now  given  to  the  constitu- 
tion  by  the  court,  had  not  entered  into  their  minds.  Certainly,  it  is  not  the 
oonstmction  which  it  received  in  the  states  most  interested  in  its  faithfnl 
execution.  Maryland,  for  example,  which  is  substantially  one  of  the  parties 
to  this  case,  has  continually  passed  laws,  ever  since  the  adoption  of  the 
*632l  <^°^it°'i°'>  of  'he  United  States,  for  the  arrest  *of  fugitive  slaves 
from  other  states  as  well  as  her  own.  Her  offloerB  are  by  law 
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required  to  arrest  them,  when  found  within  her  territory ;  snd  her  magis- 
tratee  are  required  to  commit  them  to  tlie  public  prison,  in  order  to  keep 
them  safely,  until  the  master  has  an  opportunity  to  reclaiming  Ihem.  And 
if  the  owner  is  not  known,  measures  are  directed  to  be  taken,  by  advertiae- 
ment,  to  apprise  biro  of  the  arrest ;  and  if  known,  personal  notice  to  be 
given.  And  aa  fugitives  from  the  more  southern  states,  when  endeavoring 
to  escape  into  Canada,  very  frequently  pass  through  her  territory,  these 
laws  have  been  almost  daily  in  the  course  of  execution,  in  some  part  of 
the  state.  But  if  the  states  are  forbidden  to  legislate  on  this  subject,  and  the 
power  is  exolusively  in  congress,  then  these  state  laws  are  nn constitutional 
and  void  ;  and  the  fugitive  can  only  be  arrested,  according  to  the  provis- 
ions of  the  act  of  congress.  But  that  law,  the  power  to  seize  is  given  to 
no  one  but  the  owner,  his  agent  or  attorney.  And  if  the  officers  of  the  state 
are  not  justified  in  acling  under  the  state  laws,  and  cannot  arrest  the  fugi- 
tive, and  detain  him  in  prison,  without  having  first  received  an  authority 
from  the  owner  ;  the  territory  of  the  state  mast  soon  become  an  open  path- 
way for  the  fugitives  escaping  from  other  states.  For  they  are  often  in 
the  act  of  passing  through  it,  by  the  time  that  the  owner  first  discovers  that 
they  have  absconded  ;  and  in  almost  every  instance,  they  would  be  beyond 
its  borders  (if  they  were  allowed  to  pass  through  without  interruption), 
before  the  master  would  be  able  to  Isarn  the  road  they  had  taken. 

I  am  aware,  that  my  brethren  of  the  majority  do  not  contemplate  these 
consequences  ;  aud  do  not  suppose,  that  the  opinion  they  have  given  will 
lead  to  them.  And  it  seems  to  be  supposed,  that  laws  nearly  similar  to 
those  I  have  mentioned,  might  be  passed  by  the  state,  in  the  exercise  of  her 
powers  over  her  internal  police,  and  by  virtne  of  her  right  to  remove  from 
her  territory  disorderly  and  evil-disposed  persons,  or  those  who,  from  the 
nature  of  her  institutions,  are  dangerous  to  her  peace  and  tranquillity.  But 
it  would  be  difficult,  perhaps,  to  bring  all  the  laws  I  have  mentioned  within 
the  legitimate  scope  of  the  intereal  powers  of  police.  The  fugitive  is  not 
always  arrested,  in  order  to  prevent  a  dangerous  or  evil-disposed  person 
from  remaining  in  her  territory.  He  is  himself  most  commonly  anxious  to 
escape  •£ rom  it ;  and  it  often  happens,  that  be  is  seized  near  the  bor-  r*.-- 
ders  of  the  state,  when  he  is  endeavoring  to  leave  it,  and  is  brought  I- 
back  and  detained,  until  he  can  he  delivered  to  his  owner.  He  may  some* 
times  be  found  travelling  peaceably  along  the  public  highway,  on  his  road 
to  another  state,  in  company  with  and  under  the  proteotion  of  a  white  man 
who  is  abetting  his  escape.  And  it  could  hardly  be  maintained,  that  the 
arrest  and  confinement  of  the  fugitive  io  the  public  prison,  under  snob  oir- 
cumstancos,  until  he  could  be  delivered  to  his  owner,  was  necessary  for  the 
internal  peace  of  the  state  ;  and  therefore,  a  justifiable  exercise  of  its  pow- 
ers of  police.  It  has  not  heretofore  been  supposed  necessary,  in  order  to 
justify  these  laws,  to  refer  them  to  such  qnestionable  powers  of  internal 
and  local  police.  They  were  believed  to  stand  upon  surer  and  firmer 
grounds.  They  were  passed,  not  with  reference  merely  to  the  safety  toad 
proteotion  of  Uie  state  itself ;  bnt  in  order  to  seonre  the  delivery  of  the 
fugitive  slave  to  his  lawful  owner.  They  were  passed  by  the  state,  in 
the  performanoe  of  a  duty  believed  to  be  onjoiocd  upon  it  by  the  oonatita- 
tion  of  the  TTnited  States. 

It  is  trne,  that  Maryland  aa  well  aa  every  other  alaTe-holding  stot^  haa  a 
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deep  interCBt  in  the  faithful  execution  of  the  clauae  in  qaestion.    But  tbe 
obKgation  of  tbe  compact  is   not  confiDed  to  them  ;  it  is  equally  binding 
upon  the  faith  of  every  state  in  the  Union  ;  and  haa  heretofore,  in  my  jndg- 
ment,  been  justly  regarded  as  obligatory  upon  all. 

I  dissent,  therefore,  upon  these  grounds,  from  that  part  of  tbe  opinion 
of  the  court  which  denieit  tbe  obligation  and  the  right  of  the  state  authori- 
ties to  protect  the  master,  when  he  is  endeavoriug  to  seize  a  fugitive  from 
his  service,  in  pursuance  of  tbe  right  given  to  him  by  the  constitution  of  the 
United  States  ;  provided  tbe  state  law  is  not  in  conflict  with  the  remedy 
provided  by  congress. 

TaoupsON,  Justioe. — ^I  concur  in  tbe  judgment  given  by  the  conrt  in 
this  case.  But  not  being  able  to  yield  my  assent  to  all  the  dootrinea 
embraced  in  tbe  opinion,  I  will  very  briefly  state  the  grounds  on  wbiob  my 
judgment  is  placed. 

^  *The  provision  in  tbe  constitution  upon  which  tbe  present  ques- 

'  tion  arises  is  as  follows  :  "  No  person  held  to  service  or  labor  in  one 
state,  under  tbe  taws  thereof,  escaping  into  another,  shall,  in  consequence 
of  any  law  or  regnlation  therein,  ba  discharged  from  such  service  or  lator, 
but  shall  be  delivered  np,  on  claim  of  the  party  to  whom  such  service  or 
labor  may  be  due."  Art.  4,  §  2.  We  know,  historically,  that  this  provision 
was  the  result  of  a  compromise  between  the  slave-holding  and  non-slavti- 
bolding  states  ;  and  i).  is  the  indispensable  duty  of  all  to  carry  it  faithfully 
into  execution,  according  to  its  real  object  and  intention. 

This  provision  natumlly  divides  itself  into  two  distinct  considerations. 
First,  the  right  affirmed  ;  and  secondly,  the  mode  and  manner  in  which  that 
right  is  to  be  asserted  and  carried  into  execution.  The  right  is  secured  by 
the  constitution,  and  requires  no  law  to  fortify  or  strengthen  it.  It  affirms, 
in  the  most  unequivocal  manner,  the  right  of  the  master  to  the  service  of 
his  slave,  according  to  the  laws  of  the  state  under  which  he  is  so  held.  And 
it  prohibits  the  states  from  discharging  tbe  slave  from  sucb  service,  by  any 
law  or  regulation  therein.  The  second  branch  of  the  provision,  in  my  judg- 
ment, requires  legislative  regulations,  pointing  out  the  mode  and  manner  in 
which  the  right  is  to  be  asserted.  It  contemplates  tbe  delivery  of  the  person 
of  the  slave  to  the  owner  ;  and  does  not  leave  the  owner  to  bis  ordinary 
remedy  at  law,  to  recover  damages  on  a  refusal  to  deliver  up  the  property 
of  the  owner.  Legislative  provision,  in  this  respect,  is  essential  for  tbe 
purpose  of  preserving  peace  and  good  order  in  the  community.  Such  cases, 
in  some  parts  of  our  country,  are  calculated  to  excite  feelings  which,  if  not 
restrained  by  law,  might  lead  to  riots  and  breaches  of  the  peace.  This 
legislation,  I  think,  belongs  more  appropriately  to  congress  than  to  the 
states,  for  the  purpose  of  having  the  regulation  uniform  throughout  the 
United  States,  as  the  transportation  of  the  slave  may  be  through  several 
States  ;  but  there  is  nothing  in  the  subject-matter  that  renders  state  legisla- 
tion unfit.  It  is  no  objection  to  tbe  right  of  the  states  to  pass  laws  on  the 
Bubject,  that  there  is  no  powfr  anywhere  given  to  compel  them  to  do  it; 
•b8b1  'i^^'^^'"  '^  there  to  compel  congress  to  pass  any  law  *on  the  subject ; 
-'  tbe  legislation  must  be  voluntary  in  both ;  and  governed  by  a  sense 
of  duty.  But  I  cannot  concnr  in  that  part  of  the  opinion  of  the  court,  whioli 
Hterta  that  the  power  of  legislat  ion  by  congrt'fH  is  exclusive  ;  and  that  no 
ilO 
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state  can  pass  any  law  to  carry  into  effect  the  constitntioDal  prOTudon  od 
this  aabject,  altbongb  congress  had  passed  no  law  in  relation  to  it.  Con- 
gresB,  by  the  act  of  1793,  has  legislated  on  the  subject ;  and  any  state  law 
in  conflict  with  that,  wonid  be  void,  according  to  the  proviaions  of  the  con- 
Gtitntion,  which  declares,  that  the  laws  of  the  United  States,  which  shall  be 
made  In  pnrsaance  of  the  constitDtion,  shall  be  the  supreme  law  of  the  land, 
anything  in  the  laws  of  any  state  to  the  contrary  not  withstand  ing.  This 
provision  meets  the  case  of  a  conflict  between  congressional  and  state  legis- 
lation ;  and  implies,  that  snch  cases  may  exist,  growing  out  of  the  concur-  ' 
rent  powers  of  the  two  governments.  The  proTision  in  the  oonstitntion, 
under  consideration,  is  one  nnder  whioh  snch  conflicting  legislation  may 
arise  ;  and  harmony  is  produced  by  making  the  state  law  yield  to  that  ot 
the  United  States.  But  to  assert  that  the  states  cannot  legislate  on  the  sub- 
ject at  atl,  in  the  absence  of  all  legislation  by  congress,  is,  in  my  judgment, 
not  warranted  by  any  fair  and  reasonable  construction  of  the  provision. 
There  is  certainly  nothing  in  the  terms  used  in  this  article,  nor  in  the  nature 
of  the  power  to  surrendt^r  the  slave,  that  makes  legislation  by  congress 
exclusive.  And  if,  as  seems  to  be  admitted,  legislation  is  necessary  to  carry 
into  effect  the  object  of  the  constitution,  what  becomes  of  the  right,  where 
there  is  no  law  on  ihe  subjeot?  Shoald  congress  repeal  the  law  of  1703, 
and  pass  no  other  law  on  the  SQbj<  ct,  I  can  entertain  no  doubt,  that  state 
legislation,  for  the  purpose  of  restoring  the  slave  to  bis  master,  and  faith- 
fully to  carry  into  ereoution  the  provision  of  the  constitution,  would  be 
valid.  I  can  see  nothing  in  th"  provision  itself,  nor  discover  any  principle  of 
sound  publio  polioy,  upon  which  snch  a  law  wonld  be  declared  unoonstitu- 
tional  and  void.  The  constitution  protects  the  master  in  the  right  to  the 
possession  and  service  of  his  slave,  and  of  conrne,  makes  void  all  state  legis- 
tion  impairing  that  right ;  but  does  not  make  void  state  legislation  in 
affirmance  of  the  right.  I  forbear  etil.irging  npon  this  question,  but  have 
barely  stated  the  general  grounds  npon  which  my  opinion  rests ;  and  prin- 
cipally to  guard  against  the  conclusion,  th:it,  *hy  my  silence,  I  assent  r«aaa 
to  the  doctrine  that  all  legislation  on  this  subject  is  vested  ezolnsively  *■ 
in  congress  ;  and  that  alt  Htate  legislation,  in  the  aheence  of  any  law  of  con- 
gress, is  unconstitutional  and  void. 

Baldwis,  Justice,  concurred  with  the  court  in  reversing  the  judgment  of 
the  supreme  court  of  Pennsylvania,  on  the  ground,  that  the  act  of  the  legis- 
lature was  unconstitutional  ;  inasmuch  as  the  slavery  of  the  person  removed 
was  admitted,  the  removal  could  not  be  kidnapping.  Bat  he  dissented  from 
the  principles  laid  down  by  the  court  as  the  grounds  of  their  opinion. 

Watnx,  Justice. — I  concur  altogether  in  the  opinion  of  the  court,  as  it 
has  been  given  by  my  brother  Stort.     In  that  opinion  it  is  decided  : — 

1.  That  the  provision  in  the  second  section  of  the  fourth  article  of  the 
constitution,  relative  to  fugitives  from  service  or  labor,  confers  npon 
the  owner  of  a  fugitive  slave  the  right,  by  himself  or  his  agent,  to  seize 
and  arrest,  without  committing  a  breach  of  the  peace,  bis  fugitive  slave,  as 
property,  in  any  state  of  the  Union  ;  and  that  no  state  law  is  constitutional 
which  interferes  with  snch  right. 

2.  That  the  provision  authorizes  and  reqnires  legislation  by  oongress  to 
gnard  that  right  of  seiznre  and  arrest  against  all  state  and  other  interfere 
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eoce,  to  make  tbe  delivery  of  fugitive  slavee  more  effeotnal  wlieD  tbe  olaima 
of  owners  are  contested ;  and  to  insure  to  owners  the  nnmoleeted  transpor- 
tation of  fagitive  slaves,  tbrongh  any  of  the  atates,  to  the  state  from  which 
they  may  have  fled. 

3.  That  the  legislation  hy  congress  upon  the  provision,  as  the  snpreme 
law  of  the  land,  exclndes  all  state  legislation  upon  the  same  sabject ;  and 
that  no  state  can  pass  any  law  or  regulation,  or  interpose  such  as  may  have 
been  a  law  or  regulation  when  the  constitntion  of  the  United  States  was 
ratified,  to  saperadd  to,  control,  qualify  or  impede  a  remedy,  enacted  by 
congress,  for  the  delivery  of  fugitive  slaves  to  the  parties  to  whom  their 
service  or  labor  is  dae. 

*a37l         *^'  '^^^^  ^^^  power  of  legislation  by  congress  upon  the  provision 
-'    is  exclusive  ;  and  that  no  state  can  pass  any  law  as  a  remedy  upon 
the  subject,  whether  congress  had  or  had  not  legislated  upon  it. 

3.  That  the  act  of  congress  of  the  12lh  February  179S,  entitled  "an  act 
respecting  fugitives  from  justice,  and  persons  escaping  from  the  service  of 
their  maatera,"  gives  a  remedy  ;  but  does  not  exhaust  the  remedies  which 
congress  may  legiBlate  npon  the  subject. 

6.  That  the  points  so  decided  are  not  intended  to  interfere  in  any  way, 
uor  do  they  interfere  in  any  manner,  with  the  police  power  in  the  states, 
to  arrest  and  imprison  fugitive  slaves,  to  guard  against  their  misoondact 
and  depredations ;  or  to  punish  them  for  offences  and  crimes  oommttted  in 
the  states  to  which  they  may  have  fled. 

7.  These  points  being  so  decided  and  applied  to  the  case  before  the  court 
it  follows,  that  the  law  of  Pennsylvania,  upon  which  the  plaintiff  is  indicted, 
is  unconstitutional ;  and  that  tbe  judgment  given  by  the  supreme  court  of 
Pennsylvania  against  the  plaintiff  must  be  reversed. 

All  of  the  judges  of  the  court  concur  in  the  opinion,  that  the  law  ander 
which  the  plaintiff  in  error  was  indicted,  is  unconstitutional.  All  of  them 
concur  also  in  the  declaration,  that  the  provision  in  the  constitution  was  a 
compromise  between  the  slave-holding,  and  the  non-slave -holding  states,  to 
secure  to  the  former  fugitive  slaves  as  property.  All  of  the  members  of 
the  court,  too,  except  my  brother  BAiJ>wnT,  concur  in  the  opinion,  that  leg- 
islation by  congress,  to  oarry  the  provision  into  execution,  is  constitutional  ; 
and  be  contends,  that  the  provision  gives  to  the  owners  of  fugitive  slaves 
all  the  rights  of  seicnre  and  removal  which  legislation  could  give ;  but  bn 
concurs  in  the  opinion,  if  legislation  by  congress  be  necessary,  that  th« 
right  to  legislate  is  exclusively  in  congress.  There  is  no  difference,  then, 
among  the  judges,  as  to  the  reversal  of  the  judgment;  none  in  respect  to 
the  origin  and  object  of  the  provision,  or  the  obligation  to  exermse  it.  But 
differences  do  exist  as  to  the  mode  of  execution.  Three  of  the  judges  have 
expressed  the  opinion,  that  the  states  may  legislate  upon  the  provision,  in 
aid  of  the  object  it  was  intended  to  secure  ;  and  that  *sucb  le^la- 
->  tion  is  constitutional,  when  it  does  not  conflict  with  the  remedy  which 
congress  may  enact. 

I  believe,  that  the  power  to  legislate  upon  the  provision  is  ezoloaiTely 
in  congress.  The  provision  is,  that  "  no  person  held  to  service  or  labor  in 
one  state,  under  the  laws  thereof,  escaping  into  another,  shall,  in  conse- 
qaence  of  any  law  or  regulation  theroia,  be  dischatged  from  such  service 
or  labor,  but  shall  be  delivered  up,  on  claim  of  the  party  to  whon>  «ioh  aer- 
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vioa  or  Iftbor  is  due."  The  olanse  oontainB  foar  substantive  declarstioDS ; 
or  two  conditions,  a  probibitioD,  and  a  direction.  First,  tbe  fagitive  must 
owe  service  or  labor  under  the  law  of  the  state  from  which  he  has  escaped  ; 
second,  he  must  have  fled  from  it.  The  prohibition  is,  that  he  cannot  be 
discharged  from  service,  in  consequence  of  an^  law  or  regnlatioQ  of  the 
state  in  wfaicti  be  may  be  ;  and  the  direction  is  affirmative,  of  an  obligation 
opoD  the  states,  and  declarative  of  a  right  in  the  party  to  whom  the  service 
or  labor  of  a  fugitive  is  dne. 

My  object,  and  the  only  objeot  which  I  have  in  view,  in  what  I  am  about 
to  say,  is,  to  establish  the  position,  that  congress  has  the  exclusive  right  to 
legislate  upon  this  provision  of  the  eonstituiion.  I  shall  endeavor  to  prove 
it,  by  the  condition  of  the  states  when  the  constitution  was  formed ;  by 
rcferenccB  to  the  provision  itself  ;  and  to  the  constitution  generally. 

Let  it  be  remembered,  that  the  conventioners  who  formed  the  constitu- 
tion, were  the  representatives  of  equal  sovereignties ;  that  they  were  assem- 
bled to  form  a  more  perfect  nnion  than  then  existed  between  the  states 
under  the  confederacy  ;  that  they  co-operated  to  the  same  end  ;  bot  that 
they  were  divided  into  two  parties,  having  antagonist  interests  in  respect  to 
slavery.  One  of  these  parties,  consisting  of  several  states,  required  as  a 
condition,  upon  which  any  constitution  should  be  presented  to  the  states 
for  ratification,  a  full  and  perfect  seoarity  for  their  slaves  as  property,  when 
they  fled  into  any  of  the  states  of  the  Union  ;  the  fact  is  not  more  plainly 
stated  by  me  than  it  was  put  in  the  convention.  The  representatives  from 
the  non  slave-holding  states  assented  to  tbe  condition,  l^e  provision  under 
review  was  proposed  and  adopted  by  the  unanimous  vote  of  the  convention. 
It,  withan  allowance  of  a  certain  portion  of  slaves  with  *the  whites,  for  r^.„f. 
representative  population  in  congress,  and  the  importation  of  slaves  ^ 
from  abroad  for  a  number  of  years,  were  the  great  obstacles  in  the  way  of 
forming  a  constitution.  Each  of  them  was  equally  insisted  upon  by  the  repre* 
scntativea  from  the  slave-holding  states  ;  and  without  all  of  them  being  pro- 
vided for,  it  was  well  understood,  that  tbeoonvention  would  have  been  dis- 
solved, without  a  constitution  being  formed.  I  mention  the  facts  as  they 
were  ;  they  cannot  be  denied.  I  have  nothing  to  do,  judicially,  with  what  a 
partof  the  world  may  thinkof  the  attitudeofthedifferent  parties  upon  this 
interesting  topic.  I  am  satisfied  with  what  was  done  ;  and  revere  the  men, 
and  their  motives  for  insisting,  politically,  upon  what  was  done.  When  the 
three  points  relating  to  slaves  bad  been  accomplished,  every  impediment  in 
the  way  of  forming  a  constitution  was  removed.  The  agreement  conoem- 
ing  them  waa  called,  in  the  convention,  a  compromise ;  the  provision  in 
respeot  to  fugitives  from  service  or  labor,  was  called  a  guarantee  of  a  right 
of  property  in  fugitive  slaves,  wherever  they  might  be  found  in  the  Union. 
The  constitution  was  presented  to  the  states  for  adoption,  with  the  under- 
standing that  the  provisions  in  it  relating  to  slaves  were  a  oompromiae  and 
guarantee ;  and  with  such  an  understanding,  in  every  state,  it  was  adopted 
by  all  of  them.  Not  a  guarantee  merely  in  the  professional  acceptation  of 
the  word,  but  a  great  national  engagement,  in  which  the  states  surrend- 
ered a  sovereign  right,  making  it  a  part  of  that  instrument,  which  was 
intended  to  make  them  one  nation,  within  the  sphere  of  its  action.  The 
proviaioD,  then,  must  be  interpreted  by  those  rules  of  construction  assented 
to  by  all  ciriiized  nations,  as  obligatory  in  ascertaining  the  rights  grow- 
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ing  ont  of  these  agreements.    We   shall   see,  direotly,  hov  these   rales 
bear  upon  the  qaestion  of  the  power  of  legislation  npon  this  sobject  be- 
ing exclasivelf  in  congress  ;  and  why  the  states  are  exdnded  from  legislat- 
ing upon  it. 

The  prohibition  npon  the  states  to  disobai^e  fngitive  slaves  is  absolute. 
The  provision,  hofrover,  does  not  contain,  in  detail,  the  manner  of  asserting 
the  right  it  was  meant  to  secure,  Vor  is  there  in  it  any  expressed  power  of 
legislation  j  nor  any  expressed  prohibition  of  state  legislation.  Bnt  it  does 
provide,  that  delivery  of  a  fugitive  shall  be  made  on  the  olaim  of  the  owner 
*ajni  — ^^^^  ^''^  fugitive  *8lave  owing  service  and  labor  in  the  state  from 
'  which  he  fled,  and  escaping  therefrom,  shall  be  decisive  of  the 
owner's  right  to  a  delivery.  It  does  not,  however,  provide  the  mode  of 
proving  that  service  and  labor  ia  due,  in  a  contested  case,  nor  for  any  Sooh 
evidence  of  the  right,  when  it  has  been  established,  as  will  insnre  to  an 
owner  the  unmolested  transportation  of  the  fugitive,  through  other  states, 
to  the  state  from  which  he  fled.  Bnt  the  right  to  convey  is  the  necessary 
consequenoe  of  a  right  to  delivery  ;  the  latter  would  be  good  for  nothing, 
without  the  former.  Proof  of  ownership  gives  both,  if  it  gives  either  or 
anything  ;  and  yet  the  right  might  be,  in  the  larger  number  of  instances, 
unavailing,  if  it  were  not  certified  by  some  official  document,  that  the  right 
had  been  est-ablished.  A  certificate  from  an  officer  antborized  toinqnirQ 
into  the  facte,  is  the  easiest  way  to  secure  the  right  to  its  contemplated 
intent.  It  was  foreseen,  that  claims  would  be  made,  which  wonM  be  con- 
tested ;  some  tribunal  was  neoessary  to  decide  them,  and  to  authenticate 
the  fact,  that  a  olaim  had  been  established.  Without  such  authentication, 
the  contest  might  be  renewed  in  other  tribonals  of  the  state  in  which  the 
fact  had  been  established  ;  and  in  those  of  the  other  states  through  which 
tho  fugitive  might  be  carried,  on  his  way  to  the  state  from  which  he  fled. 
Such  a  certificate  too,  being  required,  protects  persons  who  are  not  fugitives 
from  being  seized  and  transported  ;  it  has  the  effect  of  securing  the  benefit 
of  a  lawful  claim,  and  of  prevt-'nting  the  accomplishment  of  one  that  is 
false.  Such  a  certificate,  to  give  a  right  to  transport  a  fugitive  slave 
through  another  state,  a  state  cannot  give  ;  its  operation  woold  be  confined 
to  its  own  boundaries,  and  would  be  useless  to  assert  the  right  in  another 
sovereignty.  This  analysis  of  the  provision  ia  given,  to  show  that  legisla- 
tion was  contemplated  to  carry  it  fully  inio  effect,  in  many  of  the  cases  that 
might  occur  ;  and  to  prevent  its  abuse,  when  attempts  might  be  made  to 
apply  it  to  those  who  were  not  fugitives.  And  it  brings  me  to  the  point 
I  have  asserted,  that  congress  has  the  exclusive  right  to  legislate  npon  the 
provision. 

Those  who  contend,  that  the  states  may  legislate  in  aid  of  the  object  of 
the  provision,  admit  that  congress  can  legislate  to  the  full  extent  to  carry  it    ^ 
into  execution.     There  is,  then,  no  necessity  for  the  states  to  legislate. 
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This  is  a  good  reason  why  they  should  not  *legiBlate  ;  and  that  it 
was  intended  that  they  should  not  do  so  ;  for  legislation  by  congress 
makes  the  mode  of  asserting  the  right  uniform  throughout  the  Union  ;  and 
legislation  by  the  states  would  be  as  varions  as  the  separate  legislative  will 
and  policy  of  the  different  states  might  choose  to  make  it  Certainly,  such 
an  interest  as  the  constitution  was  intended  to  secure,  we  may  well  think 
the  framers  of  the  constitution  intended  to  provide  for  by  a  uniform  law. 
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I  admit,  however,  tbat  such  considerations  do  not  necessarily  exclude  the 
right  of  the  states  to  legislate.  The  argument  in  favor  of  the  right  is,  that 
the  states  are  not,  in  ezprtfa  terms,  prohibited  from  legislating,  and  that  the 
exclusion  is  not  necessarily  implied.  I  further  admit,  if  it  he  not  necessarily 
implied,  that  the  right  exists.  Such  is  the  rule,  in  respect  to  the  right  of 
legislation  hy  the  states,  in  all  eases  under  the  constitution,  when  the  qaea- 
tion  of  a  right  to  legislate  is  merely  suoh. 

My  first  remark  is,  and  I  wish  it  to  be  particularly  observed,  that  the 
question  is  not  one  only  of  the  right  of  the  states  to  legislate  in  aid  of  this 
provision,  nnconnccted  with  other  considerations  hearing  directly  upon  the 
question.  The  true  question  in  the  case  is,  by  what  rules  shall  the  com- 
promise or  guarantee  be  construed,  so  that  the  obligations  and  rights  of  the 
states  under  the  provision  may  be  ascertained  and  secured.  It  is  admitted, 
that  the  provision  raises  what  is  properly  termed  a  perfect  obligation  upon 
all  of  the  states  to  abstain  from  doing  anything  which  may  interfere  with 
the  rights  secured.  Will  this  be  so,  if  any  part  of  what  may  be  neoeesary  to 
discharge  the  obligation  is  reserved  by  each  state,  to  be  done  as  each  may 
think  proper  ?  The  obligation  is  common  to  all  of  them,  to  the  same  eztenL 
Its  object  is,  to  secure  the  property  of  some  of  the  states,  and  the  individual 
rights  of  their  citizens,  in  that  property.  Shall,  then,  each  state  be  per- 
mitted to  legislate  in  its  own  way,  according  to  its  own  judgment,  and  their 
separate  notions,  in  what  manner  the  obligation  shall  be  discharged  to  those 
states  to  which  it  is  due  7  To  permit  some  of  the  states  to  say  to  the  others, 
how  the  property  included  in  the  provision  was  to  be  secured  by  legislation, 
without  the  assent  of  tbe  latter,  would  certainly  be,  to  destroy  the  equality 
and  force  of  the  guarantee,  and  the  equality  of  tbe  states  by  which  it  was 
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made.  That  was  'not  anticipated  by  the  representatives  of  the  slave- 
holding  states  in  the  convention,  nor  coald  it  have  been  intended 
by  the  framers  of  the  constitution.  la  it  not  more  reasonable  to  infer,  as 
the  states  were  forming  a  government  for  themselves,  to  the  extent  of  the 
powers  conceded  in  the  constitntion,  to  which  legislative  power  was  given 
to  make  all  laws  necessary  and  proper  to  carry  into  execution  all  powers 
vested  in  it — tbat  they  meant,  that  the  right  for  which  some  of  the  states 
stipulated,  and  to  which  all  acceded,  should,  from  the  peculiar  nature  of  the 
property  in  which  only  some  of  the  states  were  interested,  be  carried  into 
execution  by  that  department  of  the  general  government  in  which  they 
were  all  to  be  represented — tbe  congress  of  tbe  United  States. 

But  is  not  this  power  of  legislation  by  tbe  states,  upon  this  provision,  a 
claim  for  each  to  use  its  discretion  in  interpreting  the  manner  in  which  the 
guarantee  shall  be  falfilled  ?  Are  there  no  roles  of  interpretation,  founded 
upon  reason  and  nature,  to  settle  this  question,  and  to  secure  the  rights 
given  by  the  provision,  better  than  tbe  discretion  of  the  parties  to  the  obli- 
gation? Has  not  experience  shown,  that  those  rules  must  be  applied  to 
conventions  between  nations,  in  order  that  justice  may  be  done?  All 
civilized  nations  have  consented  to  be  bound  by  them  ;  and  they  are  a  part 
of  the  laws  of  nations.  Is  not  one  of  those  rules,  the  maxim,  that  neither 
one  or  the  other  of  the  interested  or  contracting  powers  has  a  right  to  inter- 
pret his  act  or  treaty  at  his  pleasure  f  Such  is  the  rule  in  respect  to  the 
treaties  and  conventions  of  nations  foreign  to  each  other.  It  applies,  with 
equal  neoeseity  and  force,  to  states  united  in  one   general   government. 
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EBpeciallf,  to  states  making  a  provision  in  respect  to  property  peonliar  to 
some  of  them,  whioh  lias  beoome  so  interwoven  with  their  institutions  and 
their  representation  in  the  general  government  of  all  of  them,  that  the  right 
to  such  property  must  he  maintained  and  gnarded,  in  order  to  preserve  their 
leparate  existence,  and  to  keep  up  tbeir  constitntional  representation  in 
congress.  Snoh  cannot  be  the  case,  unless  there  is  anifonnity  in  the  law  for 
asserting  the  right  to  fugitive  slaves  ;  and  if  the  states  can  legislate,  as  each 
of  them  may  think  it  should  be  done,  a  remedy,  by  which  the  right  of  prop- 
erty in  fugitive  slaves  is  to  be  ascertained  and  finally  cencluded.  Nor  doea 
•6431  "^  I'l^t'^er,  that  the  *rule  to  which  I  have  adverted  as  being  exclusive 
-'  of  the  right  of  the  states  to  legislate  upon  the  provisioD,  does  not 
appear  in  it.  It  is  exactly  to  such  cases  that  the  rule  applies,  and  it  must 
be  so  applied,  nnless  the  contrary  has  been  expressly  provided.  The  mode 
of  its  application  is  as  authoritative  as  the  rule.  The  rule,  too,  applies  to 
the  provision,  without  any  conflict  with  the  other  rule,  that  the  states  may 
legislate  in  all  cases,  when  they  are  not  expressly  or  impliedly  prohibited 
by  the  constitution.  The  latter  rule  is  in  no  way  trenched  upon,  by  excluding 
the  states  from  legislating  in  this  case.  This  provision  is  the  only  one  in 
the  constitution  in  which  a  security  for  a  particular  kind  of  property 
is  provided  ;  provided,  too,  expressly  against  the  interference  by  the  states  in 
their  sovereign  character.  The  surrender  of  a  sovereign  right  carries  with 
it  all  its  incidents.  It  differs  from  yielding  a  participation  to  another  gov- 
ernment, in  a  sovereign  right.  In  the  latter,  both  may  have  jurisdiction. 
The  state  yielding  the  right,  retaining  jurisdiction  to  the  extent  of  doing 
nothing  repugnant  to  the  exercise  of  the  right  by  the  government  to  which 
it  has  been  yielded. 

But  it  is  said,  all  that  is  contended  for,  is,  that  the  states  may  legislate 
to  aid  the  object,  and  that  such  legislation  wilt  be  constitutional,  if  it  doea 
not  conflict  with  the  remedies  which  congress  may  enact.  This  is  a  cautions 
way  of  asserting  the  right  in  the  states,  and  it  seems  to  impose  a  Hmitatioa 
which  makes  it  unobjectionable.  But  the  reply  to  it  is,  that  the  right  to 
legislate  a  remedy,  implies  so  much  indefinite  power  over  the  subject,  and 
such  protracted  continuance,  as  to  the  mode  of  finally  determining  whether 
a  fugitive  owes  service  and  labor,  that  the  requirements  of  the  remedy, 
without  being  actually  in  conflict  with  the  provision  or  the  enactments  of 
tongresB,  might  be  oppressive  to  those  most  interested  in  the  provision,  by 
interposing  delays  and  expenses  more  cosily  than  the  value  of  the  fngitive 
sought  to  he  reclaimed.  Ordinarily,  and  when  rightly  understood,  it  is  true, 
that  the  abuse  of  a  thing  is  no  argument  against  its  correctness  or  its  nse  ; 
but  that  suggestion  can  only  be  correctly  made,  in  cases  in  support  of  a 
right  or  power  abstractly  and  positively  right,  and  which  has  been  abused 
loder  the  pretenoe  of  using  it  ;  or  where  the  proper  use  has  been  mistaken. 
Id  matters  of  government,  however,  a  power  liable  to  be  abused  is  always  a 
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good  reason  *for  withholding  it.     It  is  the  reason  why  the  powers  of 


'  the  United  States,  under  the  constitution,  are  so  cautiously  given  ; 
why  the  express  prohibitions  upon  the  states  not  to  legislate  in  certain  cases 
were  expressed  ;  why  the  limitation  upon  the  former,  that  the  powers  not 
granted  are  reserved  to  the  states,  as  it  is  expressed  in  the  amendment  to 
the  constitution.  But  in  truth,  any  additional  legislation  in  this  ease  by  a 
state,  acting  as  a  remedy,  in  aid  of  the  remedy  given  by  the  conatitadon  acd 
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by  congresa,  woald  be,  in  practice,  in  conflict  with  the  latter,  if  it  be  a  pro- 
cess differing  from  it;  though  it  might  make  the  mode  of  recovering  a 
fugitive  eaflier  than  the  former,  and  much  more  so,  when  it  made  it  more 
difficult.  The  right  to  legislate  a  remedy  implies  the  ability  to  do  either ; 
and  it  is  because  it  does  so,  and  may  be  the  latter,  that  I  deny  all  right  in 
the  states  to  legislate  upon  this  subject;  unlesa  it  be  to  aid,  by  mere  ministe- 
rial acts,  the  protection  of  an  owner's  right  to  a  fugitive  slave ;  the  preveo- 
tioD  of  all  interference  with  it  by  the  officers  of  a  state,  or  its  citizens,  or  an 
authority  to  its  magistrates  to  execute  the  law  of  congress ;  and  snob  Ic^io- 
lation  over  fugitives  as  may  be  strictly  of  a  police  character. 

Admit  the  states  to  legislate  remedies  in  this  case,  b:  sides  such  as  are 
given  by  congress,  and  there  will  be  no  security  for  the  delivery  of  fugitive 
slaves  in  half  of  the  states  of  the  Union.  Such  was  the  case  when  the  con- 
stitution was  adopted.  The  states  might  legislate  in  good  faith,  aooording 
to  their  notions  how  such  a  right  of  property  should  be  tried.  They  have 
already  done  so,  and  the  act  of  Pennsylvania,  now  under  eonsideration, 
shows,  that  the  assertion  of  a  right  to  a  fugitive  slave  is  burdened  by  pr^ 
visions  entailing  expenses  disproportioned  to  his  value  ;  and  that  it  is  only 
to  be  asserted,  by  arraying  against  the  claim  all  of  those  popular  prejadioes 
which,  under  other  circumstances,  would  be  proper  feelings  against  Savory. 

Cut  the  propriety  of  the  rule  of  interpretation  which  I  have  invoked,  to 
exclude  the  stales  from  legislating  upon  this  provision  of  the  oonstitntion, 
becomes  more  obvious,  when  it  is  remembered,  that  the  provision  was  not 
intended  only  to  secure  the  property  of  individuals,  but  that  through 
their  rights,  the  institutions  of  the  states  should  be  preserved,  so  long  aa 
any  one  of  the  states  chose  to  continue  slavery  as  a  part  of  its  policy. 
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*Tho  subject  has  usnally  been  a^ued  as  if  the  rights  of  individuals 
only  were  intended  to  be  secured,  and  as  if  the  legislation  by  the 
states  would  only  Kct  upon  such  rights.  The  framers  of  the  constitution 
did  not  act  upon  such  narrow  grounds ;  they  were  engaged  in  forming  a 
government  for  all  of  the  states  ;  by  concessions  of  sovereign  rights  from 
all,  without  impairing  the  actual  sovereignty  of  any  one,  except  within  the 
sphere  of  what  was  conceded.  One  great  object  was,  that  all  kinds  of  prop- 
erty, as  well  that  which  was  common  in  all  of  the  states,  as  that  which  was 
peculiar  to  any  of  them,  should  be  protected,  in  all  of  the  statef,  as  well 
from  any  interference  with  it  by  the  United  Stales,  as  by  the  states.  Ex- 
perience had  shown,  that  under  the  confederacy,  the  reclamation  of  fugitive 
(tlaves  was  embarrassed  and  uncertain,  and  that  they  were  yielded  to  by  the 
states  only  from  comity  ;  it  was  intended,  that  it  should  be  no  longer  so. 
The  policy  of  the  different  states,  some  of  them  contiguous,  had  already 
become  marked  and  decided  upon  the  subject  of  slavery  ;  there  was  no 
doubt,  it  would  become  more  so.  It  was  foreseen,  that  unless  the  delivery 
of  fugitive  slaves  was  made  a  part  of  the  oonstitntion,  and  the  right  of 
the  states  to  discharge  them  from  service  was  taken  away,  that  some  of  the 
states  would  become  the  refuge  of  runaways  ;  and,  of  course,  that  in  pro- 
porlion  to  the  facility  and  certainty  of  any  state  being  a  refuge,  so  would 
the  right  of  individuals,  and  the  institutions  of  the  slave -holding  states,  |mi 
impaired.  The  latter  were  bound,  when  forming  a  general  govern^wot 
with  the  other  states,  under  which  there  was  to  be  a  oommunlty  of  rigJiU 
and  privileges  for  all  citizens  in  the  several  states,  to  protect  tfiat  property^ 
1«  Pet.— S7  *I7' 
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of  their  citiEeos  which  was  esaential  to  the  preservation  of  their  state  cod- 
atitutioDB.  If  this  had  not  been  done,  all  of  the  properly  of  the  citizens 
wonld  have  been  protected,  in  every  state,  except  that  which  was  the  moat 
valuable  in  a  number  of  them.  In  such  a  case,  the  states  would  have  become 
members  of  the  Union  upon  unequal  terms.  Besides,  the  property  of  an 
individual  is  not  the  less  his,  heoause  it  is  in  another  state  than  that  in 
which  he  lives  ;  it  continues  to  be  his,  and  forms  a  part  of  the  wealth  of 
his  state.  The  provision,  then,  in  respect  to  fugitive  slaves,  only  compre- 
hended within  the  general  rule  a  species  of  propeKy  not  within  it  before. 
^,,..-,  By  doing  so,  the  right  of  individaals,  and  that  of  the  •states  in 

■I  which  slavery  was  continued,  were  preserved.  It  remained  in  tbe 
states,  as  a  part  of  that  wealth,  from  which  contributions  were  to  be  raised 
by  taxes  laid  with  the  consent  of  the  owners,  to  meet  the  wants  of  the  state 
as  a  body  politic.  If  this  be  so,  upon  what  prinoiple  shall  the  states  act, 
by  their  legislation,  upon  property,  which  is  national  as  well  as  individual ; 
and  direct  the  mode,  when  it  is  within  their  jurisdiction,  withoot  the  con- 
sent of  the  owners,  and  without  the  fanlt  of  the  states  where  the  owners 
reside,  how  the  right  of  property  should  be  ascertained  and  determined. 
The  case  of  a  fugitive  slave  is  not  like  that  of  a  contest  for  other  property,  to 
be  determined  between  two  clainiants,  by  the  remedy  given  by  the  tribunals 
of  the  state  where  the  property  may  be.  It  is  not  a  controversy  between 
two  persons,  olaiming  the  right  to  a  thing,  but  the  assertion  by  one  person 
of  a  right  of  property  in  another,  to  be  determined  upon  principles  peculiar 
to  such  relation.  If  the  provision  had  not  been  introduced  into  the  consti- 
tution, the  states  might  have  adjudged  the  right,  in  the  way  they  pleased  ; 
but  having  enrrepdered  the  right  to  discharge,  they  are  not  now  to  be 
allowed  to  assume  a  right  to  legislate,  to  try  the  obligation  of  a  fugitive  to 
servitude,  in  any  other  way  than  in  conformity  to  the  principles  peculiar 
to  the  relation  of  master  and  slave.  Their  legislation,  then,  in  the  way  of 
remedy,  would  bear  upon  state  as  well  as  individual  rights  ;  and  I  am  sure, 
when  the  constitution  was  formed,  the  states  never  intended  to  give  any 
such  right  to  each  other.  If  it  has  such  an  effect,  I  think,  I  may  rightly 
conclude,  that  legislation  in  the  case  before  us  is  forbidden  to  the  states. 

But  I  have  a  further  reason  for  the  conclusion  to  which  I  have  come 
upon  this  point ;  to  which  I  cannot  see  that  an  answer  can  be  given.  The 
provision  contemplates,  besides  the  right  of  seizure  by  the  owner,  that  a 
claim  may  be  made,  when  a  seizure  has  not  been  effected,  or  afterwards,  if 
his  right  shall  be  contested  ;  that  the  claim  shall  be  good,  upon  the  show- 
ing by  the  claimant  that  the  person  charged  as  a  fugitive  owes  service  or 
labor,  under  the  laws  of  the  state  from  which  he  fled.  The  prohibition  in 
the  provision,  is,  that  he  shall  not  be  "discharged,  in  consequence  of  any 
law  or  regulation  of  a  state  "  where  he  may  be.  If  then,  in  a  controverted 
*wi'\  ''^^i  ^  person 'claimed  as  a  fngitive,  shall  be  discharged,  under  a 

'  remedy  legislated  by  a  state,  to  try  the  fact  of  his  owing  service  or 
labor,  is  he  not  discharged  under  a  law  or  regulation  of  a  state  ?  It  is  no 
answer  to  this  question,  to  nay,  that  the  discharge  was  not  made  in  virtue  of 
any  law  disobarging  the  fugitive  from  servitude ;  and  that  the  discharge 
cnoorred  only  from  the  mode  of  trial  to  ascertain  if  he  owed  service  and 
labor.  For  that  is  to  assume,  that  provision  only  prevented  discharges 
from  being  made  by  the  states,  by  enactment  or  law,  declaring  that  fugitive. 
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alares  tniglit  be  disohiu-ged.  The  proviaion  will  not  admit  of  anob  an  iDte^ 
pretation.  Kor  is  it  any  aoswer  to  say,  that  state  regulations  to  ascertain 
whether  a  fngitive  owes  service  or  labor,  are  distinguishable  from  such  as, 
directly  or  by  construction,  would  lead  to  his  discharge  ;  for  if  a  discbarge 
be  made  under  one  or  the  olher — whether  the  discharge  be  right  or  wrong, 
it  is  a  disobarge  under  the  regulation  of  a  state. 

I  anderstood  the  provision  to  mean,  and  when  its  object  and  the  sur- 
render by  the  states  of  the  right  to  discharge  are  kept  in  mind,  its  obvious 
meaning  to  every  one  must  be,  that  the  staies  are  not  only  prohibited  from 
discharging  a  fugitive  from  service,  by  a  law ;  but  that  they  shall  not  make 
or  fipply  regulations  to  try  the  question  of  the  fugitive  owing  service.  The 
language  of  the  provision,  is,  "  no  person,  &c.,  shall,  in  oonseqaence  of  any 
law  or  regulation  therein,"  be  discharged  from  such  service  or  labor.  The 
words  "  in  consequence,"  meaning  the  effect  of  a  canse — certainly  embrace 
regulations  to  try  the  right  of  property,  as  well  as  laws  directly  discharging 
a  fugitive  from  service.  If  this  be  not  so,  the  states  may  regulate  the  mode 
of  an  owner's  seizing  of  a  fugitive  slave,  prohibiting  it  from  being  done 
except  by  warrant  and  by  an  officer  ;  thus  denying  to  an  owner  the  right  to 
use  a  casual  opportunity  to  repossess  himself  of  this  kind  of  property,  which 
there  is  a  right  to  do,  in  respect  to  all  other  kinds  of  property,  where  not  in 
the  possession  of  some  cue  else.  It  may  regulate  the  quantity  and  quality 
of  the  proof  to  establish  the  right  of  an  owner  to  a  fugitive,  and  give  com- 
pensatory and  punitory  damages  against  a  claimant,  if  his  right  be  not  estab- 
lished according  to  such  proof.  It  might  limit  the  trial  to  particular  times 
and  courts ;  give  appeals  from  one  to  other  courts  ;  and  protract  the  ulti- 
mate decision,  until  the  value  in  controversy  'was  exceeded  by  the  >■*. .. 
cost  of  establishing  it.  Such  rights  of  legislation  in  the  states  to  try  ^ 
a  right  of  property  in  a  fugitive  slave,  are  surely  inconsistent  with  that 
security  which  Judge  Iredell  cold  the  people  of  North  Carolina,  iu  the  con- 
vention, that  the  constitution  gave  to  them  for  their  slaves,  when  they  fled 
into  other  states.  Speaking  of  this  clause  of  the  constitution  he  says,  "Id 
some  of  the  northern  states,  they  have  emancipated  all  of  their  slaves  ;  if  any 
one  of  our  slaves  go  there,  and  remain  there  a  certain  time,  they  would,  by 
the  present  laws,  be  entitled  to  their  freedom,  so  that  their  masters  conld  not 
get  them  again  ;  this  would  be  extremely  prejudicial  to  the  inhabitants  of 
the  southern  states  ;  and,  to  prevent  it,  this  clause  is  inserted  in  the  con- 
stitution." To  the  same  purpose,  and  with  more  positiveness,  Charlett 
Cotesworth  Pinokney  said  lo  the  people  of  South  Carolina,  in  the  convention 
of  that  state,  "  we  have  obtained  a  right  to  recover  our  slaves  in  whatever 
part  of  America  they  may  take  refuge  ;  which  isaright  we  had  not  before." 

But  further,  does  not  ibo  language  of  this  provision,  in  the  precise  terms 
used,  "shall  not  be  discharged  from  such  service  or  labor,"  show,  that  the 
state  surrendering  the  right  lo  discharge,  meant  to  exclude  themselves  from 
legislating  a  mode  of  trial,  which,  from  the  time  it  would  take,  would  be  a 
qualified  or  temporary  discharge  to  the  injury  of  the  owner  I  Would  not 
a  postponement  of  the  trial  of  a  fugitive  owing  service  or  labor,  for  one 
month,  be  a  loss  to  the  owner  of  his  service,  equivalent  to  a  discharge  for 
that  time  ?  And  if  a  state  can  postpone,  by  legislation,  the  trial  for  one 
month,  may  it  not  do  so  for  a  longer  time  F  And  whether  it  bo  for  a  longer 
or  a  shorter  time,  is  it  not  a  discharge  from  service,  for  whatever  time  It 
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may  be  ?  It  ia  do  answer  to  thin  argnmi^Dt,  to  i'ay,  tliat  time  is  neoesMiilj 
involved  in  the  proeecution  of  all  nghts.  The  question  here  ia  not  w  U>  a 
time  being  more  or  leas  neceaeary — but  as  to  tbe  right  of  a  state,  by  rego- 
tations  to  try  tbe  obligation  of  a  f  agitive  to  aervioe  or  labor,  to  fix  in  ita 
disorelion  the  time  it  may  take. 

The  snbjeol  might  be  further  discasaed  and  illnetntted  by  argumenta 
equally  cogent  with  those  already  given.  But  I  forbear  I  For  tbe  forego- 
ing reasoDH,  in  addition  to  those  given  in  the  opinion  of  the  oonrt,  I  am 
constrained  to  come  to  the  conclusion,  that  the  right  of  legislating  upon 
that  clause  in  tbe  oonstitation,  ^preventing  tbe  states  from  disoharg- 
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3g  fugitive  slaves,  is  eioluaively  in  the  congreas  of  the  United  States. 


I  am  as  little  inclined  aa  any  one  can  be,  to  deny,  in  a  doubtful  case,  a  right 
of  legislation  in  the  states  ;  but  I  cannot  oonoede,  that  it  exists,  nnder  tbe 
constitution,  in  a  case  relating  to  the  property  of  aome  of  the  atatea  in 
which  the  others  have  no  intereat ;  and  whose  legislators,  from  the  satore 
of  the  subjeot,  and  the  human  mind  in  relation  to  it,  cannot  be  sapposed 
to  be  best  fitted  lo  secure  the  right  guarantied  by  the  oonatitution. 

I  had  intended  to  give  an  aoconnt  of  the  beginning  and  progress  of  the 
legislation  of  the  states  upon  this  subject ;  but  my  remarks  are  already  bo 
much  extended,  that  I  must  decline  doing  so.  It  would  haye  shown,  per- 
haps, aa  much  as  any  other  instance,  how  a  mistaken,  donbtful  and  hesitat- 
ing exeroise  of  power,  in  the  commenoement,  becomes,  by  use,  a  oonviotioa 
of  its  correctness.  It  would  also  have  shown,  that  the  legislation  of  the 
states  in  respect  to  fugitive  slaves,  and  particularly  that  which  has  most 
embarrasBsd  the  recovery  of  fugitive  slaves,  baa  been  in  opposition  to  aa 
unbroken  current  of  decisions  in  the  courts  of  the  states,  and  those  of  the 
Ijnited  States.  Not  a  point  has  been  decided  in  the  oauae  now  before  this 
court,  which  has  not  been  ruled  in  the  courts  of  Massachaaetts,  New  fork 
and  Pennsylvania,  and  in  other  state  courts.  Judges  have  differed  as  to 
aome  of  them,  but  the  courts  of  the  states  have  announced  all  of  them,  with 
the  consideration  and  solemnity  of  judicial  conclusion.  In  oases,  too,  in 
which  tbe  deoisions  were  appropriate,  because  the  points  were  raised  by  the 
record. 

I  consider  the  point  I  have  been  maintaining,  more  important  than  auj 
other  in  the  opinion  of  the  court.  It  removes  those  canses  which  have  con- 
tributed more  than  any  other  to  disturb  that  harmony  which  is  essential 
to  the  continuance  of  the  Union.  The  f  ramers  of  tbe  constitntion  knew  it  to 
be  ao,  and  inaertod  the  provision  in  it.  Hereafter,  ibey  cannot  ooeur,  if  tbs 
judgment  of  tbia  coart  in  tbia  cause  ahall  meet  with  tbe  same  patriotia 
acquiescence  which  the  tribunals  of  the  atates  and  the  peo[rie  of  the  statet 
have  heretofore  accorded  to  its  decisions.  The  recovery  of  fugitive  slavuH 
will  hereafter  be  exclusively  regulated  by  the  constitution  of  the  United 
States,  and  the  acts  of  congress. 
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*Apart  from  tbe  position  that  the  states  may  legislate  in  all  o 


where  they  are  not  expressly  prohibiled,  or  by  necessary  implication; 
the  claim  for  the  states  to  legislate  is  mainly  advocated  upon  the  gronnd, 
that  they  are  bound  to  protect  free  blacks  and  persons  of  color  residing  is 
them  from  being  carried  into  slavery  by  any  sununary  prooesa.  Th«  anawar 
to  tbia  is,  that  legislation  may  be  confined  to  that  end,  and  be  made  rffmt 
ual,  without  making  such  a  remedy  applicable  to  fugitive  slave*,    neve  it 
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tio  propriety  in  makiog  a  remedy  to  protect  those  who  are  free,  the  probftbU 
means  of  freeiog  tfaoae  who  are  not  eo.  It,  is  also  naid,  the  states  may  aid, 
by  remedies,  the  aota  of  oongress,  when  they  are  aot  in  eonflict  with  them. 
I  replj,  congress  lias  fall  power  to  enaot  all  that  saofa  aid  oould  give ;  and 
if  experience  shows  any  defioienoy  in  its  enactmentB,  oongress  will  no  doabt 
snppfy  it.  If  there  are  not  now  agencies  enoagh  to  make  the  assertion  of 
the  right  to  fngitives  convenient  bo  their  owners,  oougnaa  can  maltiply 
them.  Bnt  if  it  should  not  be  done,  better  is  it  that  the  inconvenjenfie 
sbould  be  borne,  than  that  the  states  should  be  brought  into  collision  upon 
this  sabjeot,  ae  they  have  been  ;  and  that  they  sfaonid  attempt  to  anpply 
deficiencies,  npon  their  separate  views  of  what  the  remedies  shonld  be  to 
recover  fugitive  slaves  within  their  jarisdictions. 

I  have  beard  it  suggested  also,  as  a  reason  why  the  states  shonld  legis- 
late npon  this  subject,  that  congress  may  repeal  the  remedy  it  has  given, 
and  leave  the  provision  unaided  by  legislation ;  and  that  then  the  states 
might  carry  it  into  execntion.  Be  it  so ;  bnt  the  latt  r  is  not  needed,  for 
though  legislation  by  congress  supports  the  rights  intended  to  be  secured, 
there  is  energy  enough  in  the  constitution,  without  legislation  upon  this 
subject,  to  protect  and  enforce  what  it  gives. 

DaNisl,  Jastice. — Oonciirring  entirely,  as  I  do,  with  the  majority  of  the 
court,  in  the  oonolasions  they  have  reached  relstive  to  the  effect  and  valid- 
ity of  the  statute  of  Pennsylvania  now  under  review,  it  is  with  unfeigned 
regret  that  I  am  wnstrained  to  dissent  from  some  of  the  principles  and  rea- 
sonings which  that  majority,  in  passing  to  our  common  conclusions,  have 
believed  themselves  called  on  to  affirm. 

^In  judicial  proceedinge,  generally,  that  has  been  deemid  a  safe  r*A.j 
and  prudent  rule  of  action,  which  involves  no  rights  or  qaestions  not  '- 
necessary  to  be  considered  ;  but  leaves  these  for  adjudication  where  and 
when  only  they  shall  be  presented  directly  and  nnavoidably,  and  when  sur- 
rounded with  every  circumstance  which  can  beet  illustrate  their  character. 
If,  in  ordinary  questions  of  private  interest,  this  rule  ii  recommended  by 
considers tious  of  prudence,  and  accuracy  and  justice  ;  it  is  surely  much  more 
to  be  observed,  when  the  subject  to  which  it  is  applicable  is  the  great  fand- 
araental  law  of  the  confederacy  ;  every  clause  and  article  of  which  affects 
the  polity  and  the  acts  of  stales.  Ouided  by  the  rule  just  mentioned,  it 
seems  to  me,  that  the  regular  action  of  the  court  in  this  case  is  limited  to 
an  examination  of  the  Pennsylvania  statute,  to  a  comparison  of  its  provis- 
ions with  the  third  clausd  of  the  fourth  article  of  the  constitution,  and  with 
the  act  of  congress  of  1703,  with  which  the  law  of  Pennsylvania  is  alleged 
to  be  in  conflict ;  and  that  to  accomplish  these  purposes,  a  general  defini- 
tion or  contrast  of  the  powers  of  the  state  and  federal  governments,  was 
neither  requiute  nor  proper.  The  majority  of  my  brethren,  in  the  conscien- 
tious discharge  of  their  duty,  have  thought  themselves  bound  to  pursue  a 
different  course  ;  and  it  is  in  their  definition  and  distribution  of  state  and 
federal  powers,  and  in  the  modes  and  times  they  have  assigned  for  the  exer- 
cising those  powers,  that  I  find  myself  compelled  to  differ  with  them. 

lliat  portion  of  the  constitution  which  provides  for  the  recovery  <rf 
fugitive  slaves,  is  the  Uiird  clause  of  the  second  section  of  the  fourth 
article  ;  and  is  In  these  words  :  "  So  person  held  to  service  or  labor  in  ont 
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state,  aoder  the  laws  thereof,  escaping  into  another,  shall,  in  conseqaenoe  of 
any  law  or  regulation  therein,  Jae  dieoharged  from  saoh  service  or  labor  ; 
but  shall  be  delivered  ap,  on  claim  of  the  party  to  whom  snch  service  or 
labor  may  be  due."  The  paramount  authority  of  this  clause  in  the  conetita- 
tion  to  guaranty  to  the  owner  the  right  of  property  in  hia  slave,  and  the 
absolute  nullity  of  any  state  power,  directly  or  indirectly,  openly  or 
covertly,  aimed  to  impair  that  right,  or  to  obstruct  its  enjoyment,  I  admit, 
nay,  insist  upon,  to  the  fullest  extent.  I  contend,  moreover,  that  the  act  of 
1793,  made  in  aid  of  this  clanse  of  the  constitution  and  for  its  enforcement, 
so  far  as  it  conforms  to  the  constitution,  ia  the  supreme  law  to  the  etatea  ; 
and  cannot  "be  contravened  by  them,  without  a  violation  of  the  con- 

'  stitution.  But  the  majority  of  my  brethren,  proceeding  beyond  these 
positions,  assume  the  ground,  that  the  clause  of  the  constitntion  above  quoted, 
as  an  affirmative  power  granted  by  the  constitution,  in  easeatially  an  exclu- 
sive power  in  the  federal  government ;  and  oonnequently,  that  any  and 
every  exercise  of  authority  by  the  states,  at  any  time,  though  undeniably  in 
aid  of  the  guarantee  thereby  given,  is  absolutely  null  and  void. 

Whilst  I  am  free  to  admit  the  powers  which  are  exclusive  in  the  federal 
government,  some  of  thero  became  so  denominated  by  the  express  terns  of 
the  constitntion  ;  some,  becanse  they  are  prohibited  to  the  states ;  and 
others,  because  their  existence,  and  much  more,  their  practical  exertion  by 
the  two  governments,  would  be  repugnant,  and  would  nentraliee,  if  they  did 
not  conflict  with  and  destroy,  each  other ;  I  cannot  regard  the  third  claase 
of  the  fourth  article  as  falling  either  within  the  definition  or  meaning  of  an 
exclusive  power.  Such  a  power,  I  consider  as  originally  and  absolutely,  and 
at  all  times  incompatible  with  partition  or  association  ;  it  excludes  every- 
thing but  itself.  There  is  a  class  of  powers,  originally  vested  in  the  states, 
which,  by  the  theory  of  the  federal  government,  have  been  transferred  to 
the  latter ;  powers  which  the  constitution  of  itself  does  not  execute,  and 
which  congress  may  or  may  not  enforce,  either  in  whole  or  in  part,  accord- 
ing to  its  views  of  policy  or  necessity  ;  or  as  it  may  find  them  for  the  time 
beneficially  executed  or  otherwise  under  the  state  authorities.  These  are 
not  properly  concurrent,  but  may  be  denominated  dormant  powers  in  the 
federal  government ;  they  may  at  any  time  be  awakened  into  efficient  action 
by  congress,  and  from  that  time,  so  far  as  they  are  called  into  activity,  will, 
of  course,  displace  the  powers  of  the  states.  But  should  they  again  be 
withdrawn  or  rendered  dormant,  or  should  their  primitive  exercise  by  the 
states  never  be  interfered  with  by  congress  ;  could  it  be  properly  said,  that 
because  they  potentially  existed  in  congreas,  tboy  were,  therefore,  denied  to 
the  states?  The  prosperity,  the  necessities,  of  the  country,  and  thesonndest 
rules  of  constitutional  construction,  appear  to  me,  to  present  a  decided 
negative  to  this  inquiry.  Nay  !  I  am  prepared  to  affirm,  that  even  in  instan- 
ces wherein  congress  may  have  legislated,  legislation  by  a  state  which  is 
strictly  ancillary,  would  not  he  unconstitutional  or  improper. 
,      ,         *The  interpretation  for  which  I  contend  cannot  be  deemed  a  no- 

-l  velty  in  this  court ;  but  rests  upon  more  than  one  of  its  decisions 
upon  the  constitutional  action  of  state  authorities.  In  the  case  of  Sturgaa 
v.  Crofenimhitld,  which  brought  in  question  the  right  of  the  states  to  past 
insolvent  or  bankrupt  laws,  Chief  Justice  Ma.bshi.ll  holds  the  following 
doctrine  (4  Wheat.  102-3) :  "Theoonnsel  for  the  plaintiff  contend,  that  the 
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grant  of  this  power  to  congress,  withoat  limitation,  takes  it  entirelj  from 
the  states.  Id  support  of  this  proposition,  they  argne,  that  every  power 
given  to  congress  is  necessarily  supreme  ;  and  if,  from  its  natnre,  or  from 
the  words  of  the  graot,  it  is  apparently  intended  to  be  exolasive,  it  is  as 
much  so  as  if  they  were  expressly  forbidden  to  exercise  it.  These  proposi- 
tions have  been  enforced  and  illustrated  by  many  arguments  drawn  from 
different  parts  of  the  constitntion.  That  the  power  is  both  unlimited  and 
supreme,  is  not  questioned  ;  that  it  is  exclusive,  is  denied  by  the  counsel 
for  the  defendant.  In  considering  this  question,  it  must  be  recollected,  that 
previous  to  the  formation  of  the  new  oonstitntion,  we  were  divided  into 
independent  states,  united  for  some  purposes,  but  in  most  respects  sovereign. 
These  states  could  ezeniine  almost  every  legislative  power ;  and  amongst 
others,  that  of  passing  bankrupt  laws.  When  the  American  people  created 
a  national  legislature,  with  certain  enumerated  powers,  it  was  neither  neces- 
sary nor  proper,  to  define  the  powers  retained  by  the  states.  These  powers 
remiun  as  they  were  before  the  adoption  of  the  constitution,  except  so  far  M 
they  may  be  abridged  by  that  instrnment.  In  some  instances,  as  in  making 
treaties,  we  find  an  express  prohibition  ;  and  this  shows  the  sense  of  the 
convention  to  have  been,  that  the  mere  grant  of  a  power  to  congress  did 
not  imply  a  prohibition  on  the  states  to  the  exerdse  of  the  same  power." 
Again,  p.  196,  "  It  does  not  appear  to  be  a  violent  construction  of  the  con- 
stitntion, and  is  certainly  a  convenient  one,  to  consider  tbe  powers  of  the 
states  as  existing  over  such  cases  as  the  laws  of  tbe  Union  do  not  reaoh. 
Be  this  as  it  may,  the  power  of  congress  may  be  exercised  or  declined, 
as  the  wisdom  of  that  body  shall  decide.  It  is  not  tbe  mere  existence  of 
the  power,  but  its  exercise,  which  is  incompatible  with  the  exeroise  of  the 
same  power  by  the  states.  It  has  been  said,  that  congress  has  exercised 
this  power ;  and  by  doing  so,  has  extinguished  the  power  of  tbe  states, 
which  cannot  *be  revived  by  repealing  tbe  law  of  congress.  We  do  r*a.-j 
not  think  so.  If  the  right  of  the  states  is  not  taken  away  by  the  '- 
mere  grant  of  that  power  to  congress,  it  oannot  be  extinguished ;  it  can 
only  be  suspended,  by  enacting  a  general  bankrupt  law.  The  repeal  of  that, 
oannot,  it  is  trae,  confer  the  power  on  the  states  ;  but  it  removes  a  disability 
to  its  exercise,  which  was  created  by  the  act  of  congress. 

In  the  ease  of  Soutton  v.  Moore,  6  Wheat.  48,  the  following  doctrine, 
was  held  by  Mr.  Justice  Stost,  and  in  accordance  with  the  opinion  of  tbe 
court,  in  that  case.  "The  oonstitutioa  containing  a  grant  of  powers,  in 
many  instanoes  similar  to  those  already  existing  in  the  state  governments, 
and  some  of  these  being  of  vital  importance  also  to  state  authority  and 
state  legislation,  it  is  not  to  be  admitted,  that  a  mere  grant  of  powers,  in 
affirmative  terms,  to  congress,  does,  p«r  »e,  transfer  an  exclusive  sover- 
eignty in  such  subjoots  to  the  latter ;  on  the  contrary,  a  reasonable  inter- 
pretation of  that  instrument  neoeesarily  leads  to  the  oonclusion,  that 
the  powers  so  granted  are  never  exclusive  of  similar  powers  existing  in  tbe 
states,  except  where  the  constitution  has,  in  express  terms,  given  an  excln- 
sive  power  to  congress,  or  the  exercise  of  a  like  power  is  prohibited 
to  the  states.  The  example  of  the  first  class  is  to  be  found  in  the  excla- 
sive  legislation  delegated  to  congress  over  places  purchased  by  the  oon- 
sent  of  the  legislature  of  the  state  in  which  the  same  shall  be,  for  forta, 
arsenals,  dook-yards,  Am.  \  of  the  second  class,  the  prohibition  of  a  state  t4 

4S8 


eU  SUPREME  COITBT  [Jui*^ 

Prigg  T.  FenaajlvtDta. 
aoiD  money  or  emit  bills  of  credit ;  of  the  tbird  olua,  M  this  court  have 
already  held,  is  the  power  to  establish  an  uniform  rale  of  natnnlization  ; 
and  the  delegation  of  admiralty  and  maritime  jurisdiction.  In  all  other 
cases,  not  falling  within  the  classes  already  mentioned,  it  seems  anqnestion- 
able,  that  the  states  retain  concurrent  authority  with  congress,  not  only 
under  tbe  eleventh  amendment  of  the  constitution,  bat  npon  tfae  soundest 
principles  of  general  reasoning.  There  is  this  reserve,  however,  that  in  cases 
of  concurrent  authority,  where  the  laws  of  tfae  states  and  of  the  Union  are 
in  direct  and  manifest  collision  on  the  same  subject,  those  of  the  Union, 
being  the  supreme  law  of  tfae  land,  are  of  paramonnt  authority  ;  and  the 
state  laws,  so  far,  and  bo  far  only,  as  such  incompatibility  exists,  mnst  oeo- 
essarily  yield.  Saoh  are  tbe  general  principles  by  which  my  judgment  is 
*RnKl  8"'''^>  '"  "every  investigation  of  couBtitutional  points.  They  oom- 
'  mend  themselves  by  their  intrinsic  equity ;  and  have  been  amply 
justified  by  the  great  men  under  whose  guidance  the  conatitntion  waa 
framed,  as  well  as  by  the  practice  of  the  government  of  the  Union.  To 
desert  them,  would  be  to  deliver  ourselves  over  to  endless  donbta  and 
difficulties;  and  probably,  to  hazard  tbe  existence  of  the  constitution 
itself." 

In  the  case  or  the  CUt/  of  New  York  v.  MUn,  11  Pet.  102,  Hr.  Jnatioe 
Barbods,  in  the  delivering  the  opinion  of  the  court,  lays  down  the  follow* 
ing  position  (p.  137),  as  directly  deducible  from  tbe  decisions  in  Onions 
y.  Ogden,  1  Wheat.  204,  and  Broton  v.  State  of  Marykmd,  12  Ibid.  410  : 
*'  Whilst  a  state  is  acting  within  the  legitimate  scope  of  its  power,  as  to 
the  end  to  he  attained,  it  may  use  whatever  means,  being  appropriate  to  that 
end,  it  may  think  fit  ;  although  they  be  the  same,  or  so  nearly  the  same  as 
scarcely  to  he  distinguished  from  those  adopted  by  congress  acting  under  a 
dlEferent  power  ;  subject  only  to  tfais  limitation,  that  in  the  event  of  collis- 
ion, the  law  of  the  state  must  yield  to  the  law  of  congress.  Tbe  court  mnst 
be  understood,  of  course,  as  meaning  that  the  law  of  congress  is  passed  upon 
a  subject  within  the  sphere  of  its  power."  In  the  same  case,  the  following 
language  is  held  by  Mr.  Justice  Tuohpsoh  (p.  t4G):  "In  the  leading 
cases  upon  this  question,  where  tfae  state  law  has  been  held  to  be  constitu- 
tional, there  has  been  an  actual  conflict  between  the  legislation  of  congress 
and  that  of  the  states,  upon  tlie  right  drawn  in  question  ;  and  in  all  such 
caties,  the  law  of  congress  ie  supreme.  But  in  the  case  now  before  the  court, 
iio  such  conflict  arises ;  congress  has  not  legislated  on  this  subject  in  any 
manner  to  affect  the  question."  And  again  (p.  146),  it  is  said  by  the  same 
judge :  "  It  is  not  necessary  in  this  case  to  fix  any  limits  upon  the  legisla- 
tion of  congress  and  of  the  states  on  this  subject ;  or  to  say  how  far  con- 
gress may,  under  the  power  to  regulate  commerce,  control  state  legislation 
in  this  respect.  It  is  enough  to  say,  that  whatever  tbe  power  of  congress 
may  be,  it  has  not  been  exercised  so  as  in  any  manner  to  conflict  with  the 
state  la*  ;  and  if  the  mere  grant  of  the  power  to  congress  does  not  neoea- 
sarily  imply  a  prohibition  of  the  states  to  exercise  the  power,  until  congren 
asBumes  the  power  to  exercise  it,  no  objection  on  that  ground  can  arias  to 
this  law." 

fc^  ^        •Here,  then,  are  recognitions,  repeated  and  explicit,  of  the  pro- 

■1  priety,  utility  and  regularity  of  state  action,  in  reference  to  powers 

ooDfessedly  vested  in  the  general  government,  so  long  as  tfae  latter  renuUu 
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pasiive,  or  shall  embrace  witbio  its  own  action  only  a  portion  of  ite  powers, 
and  that  portion  not  comprised  in  the  proceedings  of  the  state  goTernment ; 
and  so  long  as  the  states  shall  neither  conflict  with  the  measures  of  the 
federal  government,  nor  contravene  its  policy.  From  these  recognitions,  it 
most  follow,  by  necessary  consequence,  that  powers  vested  in  the  federal 
government  which  are  compatible  with  the  modes  of  execution  just  adverted 
to,  cannot  bo  essentially  and  orginally,  nor  practically,  exclusive  powers  ; 
for  whatever  is  exclnsive,  utterly  forbids,  as  has  been  previously  observed, 
alt  partition  or  association.  I  hold,  then,  that  the  states  can  establish  pro- 
ceedings which  are  in  their  nature  calculated  to  secure  the  rights  of  the 
slave-holder  guarantied  to  him  by  the  constitution  ;  as  I  shall  attempt  to 
show,  that  those  rights  can  never  be  so  perfectly  secured,  as  when  the  states 
shall,  in  good  faith,  exert  their  authority  to  assist  in  effectuating  the  guar- 
antee given  by  the  constitution.  Fugitives  from  service,  in  attempting  to 
flee  either  to  the  non-slave-holding  states,  or  into  the  CaDadas,  must,  in 
many  instances,  pass  the  intermediate  states,  before  they  can  attain  to  the 
point  they  aim  at. 

If  there  is  a  power  in  the  states  to  authorize  and  order  their  arrest  and 
detention  for  delivery  to  their  owners,  not  only  will  the  probabilities  of 
recovery  be  increased,  by  the  performance  of  duties  enjoined  by  law  upon 
the  citiscns  of  those  states,  as  well  private  persons  as  those  who  are  officers 
of  the  law  ;  but  the  incitements  of  interest,  under  the  hope  of  reward,  will, 
in  a  certain  clasH  of  persons,  powerfully  co-operate  to  the  same  ends.  But 
let  it  be  declared,  that  the  rights  of  arrest  and  detention,  with  a  view  of 
restoration  to  the  owner,  belong  solely  to  the  federal  government,  exclusive 
of  the  individual  right  of  the  owner  to  seize  his  property,  and  what  are  to 
be  the  consequences  ?  In  the  first  place,  whenever  the  master,  attempting 
to  enforce  his  right  of  seizure  under  the  constitution,  shall  meet  with  resis- 
tance, the  inconsiderable  number  of  federal  ofllcers  In  a  state,  and  their 
frequent  remoteness  from  the  thc:itrc  of  action,  must,  in  numerous  instances, 
at  ODce  defeat  his  right  of  property,  and  deprive  him  •also  of  per- 


sonal protection  and  security.     By  the  removal  of  every 
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interest  in  state  officers,  or  individuals,  and  by  the  inculcation  of  a  belief 
that  any  co-operation  with  the  master  becomes  a  violation  of  law,  the  most 
active  and  efficient  auxiliary  which  he  could  possibly  call  to  his  aid  is 
entirely  neutralized.  Again,  snppo(<e,  that  a  fugitive  from  service  shonM 
have  fled  to  a  state  where  slavery  docs  not  exist,  and  in  which  the  prevalent 
feeling  is  hostile  to  that  institution  ;  there  might,  nevertheless,  in  such  a 
community,  be  a  disposition  to  yield  something  to  an  acknowledged  consti- 
tutional right — something  to  national  comity,  too,  in  the  preservation  of 
that  right ;  but  lot  it  once  be  proclaimed  from  this  tribunal,  that  any  con- 
cession hy  the  states  towards  tlie  maintenance  of  such  a  right,  is  a  positive 
offence,  the  violation  of  a  solemn  duty,  and  1  ask  what  pretext  more  plaus- 
ible could  be  offered  to  those  who  are  disposed  to  protect  the  fugitive,  or 
to  defeat  the  rights  of  the  master  ?  The  constitution  and  the  act  of  con- 
gress would  thus  be  converted  into  instruments  for  the  destruction  of  that 
which  they  were  designed  espcciitlly  to  protect.  But  it  is  said,  that  if  the 
states  can  legislate  at  all  apon  tlie  subject  of  fugitives  from  service,  they 
may,  under  the  guise  of  regulations  for  securing  the  master's  right,  enact 
lawi  which,  in  reality,  impair  or  destroy  them.     This,  like  every  other 
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argttment  dmm  from  the  possible  abuse  of  power,  U  deemed  oeitber  fair 
DOT  logical.  It  is  equally  applicable  to  the  exercise  of  power  by  the  federal 
as  by  the  state  governments ;  and  might  be  used  in  opposition  to  all  power 
and  all  government,  as  it  is  undeniable,  that  there  is  no  power  and  no  gov- 
ernment which  ia  not  susceptible  of  great  abuses.  But  those  who  argue, 
from  such  possible  or  probable  abuses,  against  all  regulations  by  the  states 
touching  this  matter,  should  dismiss  their  apprehensions,  under  the  recolleo 
tion  that  should  those  abuses  be  attempted,  the  corrective  may  be  found, 
as  it  is  now  about  to  be  applied  to  some  extent,  in  the  controlling  constita- 
tlonal  authority  of  this  conrt. 

It  has  been  said,  that  the  states,  in  the  exercise  of  their  police  powers,  may 
arrest  and  imprison  vagrants  or  fugitives  who  may  endanger  the  peace  and 
good  order  of  society  j  and  by  that  means  contribute  to  the  recovery  by 
the  master  of  hie  fugitive  slave.  It  shonid  be  recollected,  however,  that  the 
police  power  of  a  state  has  no  natural  affinity  with  her  exterior  relations, 
I   nor  with  those  *whioh  she  sustains  to  her  sister  states  :  but  is  coq- 
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fined  to  matters  strictly  belonging  to  her  internal  order  and  quiet. 


The  arrest  ur  confinement,  or  restoration  of  a  fugitive,  merely  because  he  is 
such,  falls  not  regularly  within  the  objects  of  police  regulations  ;  for  saoli 
a  person  may  be  obnoxious  to  no  charge  of  violence  or  disorder ;  he  may 
be  merely  passing  through  the  state  peaceably  and  quietly;  or  he  may  be 
under  the  care  and  countenance  of  some  person  affecting  ownership  over 
him,  with  the  very  view  of  facilitating  his  escape.  Under  such  circam- 
Btances,  he  would  not  be  a  proper  subject  for  the  exertion  of  the  police 
power  ;  and  if  not  to  be  challenged  under  a  different  power  in  the  state, 
his  escape  would  be  inevitable,  however  strong  might  be  the  evidences  of  bis 
being  a  fugitive.  Bnt  let  it  be  supposed,  that  either  on  account  of  some 
offence  actually  committed  or  threatened  ;  or  from  some  internal  regulation 
forbidding  the  presence  of  such  persouH  within  a  state,  they  may  be  deemed 
subjects  for  the  exertion  of  the  police  power  proper,  to  what  end  wonid  the 
exercise  of  that  power  naturally  lead  ?  Fugitives  might  be  arrested  for 
punishment,  or  they  might  be  expelled  or  deported  from  the  state.  Noth- 
ing beyond  these  could  be  legally  accomplished  ;  and  thus  the  invocation 
of  this  police  power,  so  far  from  securing  the  rights  of  the  master,  would 
be  mode  an  engine  to  insure  the  deprivation  of  bis  property.  3nch  are  a 
portion  of  the  consequences  which,  in  my  opinion,  must  flow  from  the  doc- 
trines affirmed  by  the  majority  of  the  court ;  doctrines,  in  my  view,  not 
warranted  by  the  constitution,  nor  by  the  interpretation  heretofore  given  of 
that  instrument  ;  and  the  assertion  whereof  seemed  not  to  have  been  neo 
essarily  involved  in  the  adjudication  of  this  cause.  With  the  convictions 
predominating  in  my  mind  as  to  the  nature  and  tendencies  of  these 
doctrines  ;  whilst  I  cherish  the  profoundest  respect  for  the  wisdom  and  pnr^ 
ity  of  those  who  maintain  them  ;  it  would  be  a  dereliction  of  duty  in  me, 
to  yield  to  them  a  direct  or  a  tacit  acquiescence  ;  I,  therefore,  declare  my 
dissent  from  them. 

MoIjuit,  Jnatice. — As  this  case  involves  questions  deeply  interesting 
if  not  vital,  to  the  permanency  of  the  Union  of  these  states ;  and  as  I  differ 
on  one  point  from  the  opinion  of  the  oonrt,  I  doem  it  proper  to  state  my 
own  views  on  the  subject, 
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*Tho  plaintiff,  Edward  Prigg,  was  indicted  uoder  tbe  fint  section 
of  an  aol  of  Pennaylvania,  entitled  "an  act  to  give  effect  to  the  pro- 
visionB  of  the  constitution  of  the  United  States,  relative  to  fugitives  from 
labor,  for  the  protection  of  free  people  of  color,  and  to  prevent  kidnapping." 
It  provides,  "if  any  person  or  persons  shall,  from  and  after  the  passing  of 
this  act,  by  force  and  violence,  take  and  carry  away,  or  cause  to  be  taken 
or  carried  away,  and  shall,  by  fraud  or  false  pretence  seduce,  or  oanse  to  be 
seduced,  or  sball  attempt  to  take,  carry  away  or  seduce,  any  uegro  or  ma- 
latto,  from  any  part  or  parts  of  this  oomroon wealth,  to  any  other  place  or 
places  whatsoever,  out  of  this  commouwcaltb,  with  a  design  and  intention 
of  selling  and  disposing  of,  or  of  causing  to  be  sold,  or  of  keeping  and 
detaining,  or  of  causing  to  be  kept  and  detained,  such  negro  or  mulatto,  as 
a  slave  or  sevant  for  life,  or  for  any  term  whatsoever  ;  every  snoh  person  or 
persons,  his  or  their  aiders  or  abettors,  shall,  on  oonviction  thereof,  be 
deemed  gntlty  of  felony,  and  sball  be  fined  in  a  snm  not  less  than  five  hun- 
dred nor  more  than  onu  thousand  dollars,  and  shall  be  sentenced  to  imprison- 
ment and  hard  labor  not  less  than  seven  nor  more  than  twenty-one  years." 

The  plaintiff,  being  a  citizen  of  Maryland,  with  others,  took  Margaret 
Morgan,  a  colored  woman,  and  a  slave,  by  force  and  violence,  without  the 
certificate  required  by  the  act  of  congress,  from  the  state  of  Pennsylvatiia, 
and  brongbt  her  to  the  state  of  Maryland.  By  an  amicable  arrangement 
between  the  two  states,  judgment  was  entered  against  the  defendant,  in  the 
court  where  the  indictment  was  found ;  and  on  the  oanse  being  removed 
to  the  supreme  court  of  the  state,  that  judgraeot,  pro/ormd,  was  aSirmed. 
And  the  case  is  now  here  for  our  examination  and  decision. 

Tbe  last  olsnse  of  the  second  section  of  the  fourth  article  of  the  consti- 
tution of  the  United  States,  declares,  that  "  no  person  held  to  service  or 
labor  in  one  state,  under  the  laws  thereof,  escaping  into  another,  shall,  in 
consequence  of  any  law  or  regulation  therein,  be  discharged  from  such  ser- 
vice or  labor;  but  shall  be  delivered  up,  od  claim  of  the  party  to  whom 
sucb  Bcrvioe  or  labor  may  be  due."  This  clause  of  tbe  constitution  is  now, 
for  tbe  first  time,  brought  before  this  court  for  consideration. 

*Tbat  the  constitution  was  adopted  in  a  spirit  of  compromise,  is  r«ggQ 
matter  of  history.  And  all  experience  shows,  that  to  attain  the  great  *- 
objeets  of  this  fundamental  law,  it  mast  be  construed  and  enforced  in  a 
spirit  of  enlightened  forbearance  and  justice.  Without  adverting  to  other 
conflicting  views  and  interests  of  the  states  represented  in  the  general  con- 
vention, the  subject  of  slavery  was  then,  as  it  is  now,  a  most  delicate  and 
absorbing  consideration.  In  some  of  the  states,  it  was  considered  an  evil, 
and  a  strong  opposition  to  it,  in  all  its  forms,  was  felt  and  expressed.  In 
others,  it  was  viewed  as  a  oherisbed  right,  incorporated  into  the  social  com* 
pact,  and  sacredly  guarded  by  law.  Opinions  so  conflicting,  and  which  so 
deeply  pervaded  tbe  elements  of  society,  could  be  brought  to  a  reconciled 
action  only  by  an  exercise  of  exalted  patriotism.  Fortunately  for  the 
country,  this  patriotism  was  not  wanting  in  tbe  convention  and  in  the  states. 
The  danger  of  discord  and  ruin  was  seen,  and  felt  and  acknowledged  ;  and 
this  led  to  the  formation  of  the  confederacy.  The  constitution,  as  it  is, 
cannot  be  said  to  have  embodied  in  all  its  parts,  the  peculiar  views  of  any 
great  section  of  the  Uoion  ;  but  it  was  adopted  by  a  wise  and  far-reaching 
conviction,  that  it  was  the  best  which,  under  the  oironmstanoes,  could  b» 
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devised ;  and  tbat  its  imperfectione  would  be  lost  aigbt  of,  if  not  forgotten, 
in  the  national  prosperity  and  glory  whicli  it  wonld  secars. 

A  law  is  bettor  nnderslood  by  a  knowledge  of  the  evils  which  led  to  its 
adoption  ;  and  thin  applies  most  strongly  to  a  fundamental  law.  At  an 
early  period  of  onr  history,  slavery  existed  in  all  the  colonies  ;  and  fngiuves 
from  labor  were  claimed  and  delivered  up,  under  a  spirit  of  comity  or  con- 
ventional law  among  tlie  colonies.  The  articles  of  confederation  contained 
no  provision  on  the  sobject,  and  there  can  be  no  doubt,  that  the  provision 
introdnced  into  the  constimtion  wan  the  result  of  experience  and  manifest 
necessity.  A  matter  so  delicate,  important  and  exciting,  was  verjproperly 
introduced  into  the  organic  law. 

Does  the  provision  in  regard  to  the  reclamation  of  fugitive  slaves,  veet 
the  power  eiclnsively  in  the  federal  government  ?  This  must  be  determined 
from  the  language  of  the  constitution,  and  the  nature  of  the  power.  The 
language  of  the  provision  is  general  ;  it  covers  the  whole  *ground, 
■I  not  in  detail,  but  in  principle.  The  states  are  inhibited  from  passing 
"  any  law  or  regulation  which  shall  discharge  a  fugitive  slave  from  the  ser- 
vice of  his  master  ;"  and  a  positive  duty  is  enjoined  on  them  to  deliver  him 
up,  "on  claim  of  the  party  to  whom  his  service  may  be  dne."  The  natsre 
of  the  power  shows  that  it  must  be  exclusive.  It  was  designed  to  protect 
the  rights  of  the  master,  and  against  whom?  Not  against  the  state,  nor 
the  people  of  the  stale  in  which  he  resides  ;  but  against  the  people  and  the 
legislative  action  of  other  states  where  the  fugitive  from  labor  might  be 
found.  Under  the  confederation,  the  master  had  no  legal  means  of  enforc- 
ing his  rights,  in  a  state  opposed  to  slavery.  A  disregard  of  rights  thos 
asserted  was  deeply  felt  in  the  south  ;  it  produced  great  excitement,  and 
would  have  led  to  results  destructive  of  the  Union.  To  avoid  this,  the 
constitutional  guarantee  was  essential.  The  necessity  for  this  provision 
was  found  in  the  views  and  feelings  of  the  people  of  the  states  opposed  to 
slavery  ;  and  who,  under  such  an  influence,  could  not  be  expected  favorably 
to  regard  the  rights  of  the  master.  \ow,  by  whom  is  this  paramonnt  law 
to  be  executed  ? 

It  is  contended,  that  the  power  to  execute  it  rests  with  the  states,  The 
law  was  designed  to  protect  the  rights  of  the  slave-holder  against  the  states 
opposed  to  those  rights  ;  and  yet,  by  this  argument,  the  effective  power  is 
in  the  hands  of  those  on  whom  it  is  to  operate.  This  would  produce 
a  strange  anomaly  in  the  history  of  legislation  ;  it  would  show  an  inexpe- 
rience and  folly  in  the  venerable  framers  of  the  constitution,  from  which,  of 
all  public  bodies  that  ever  assembled,  they  were,  perhaps,  most  exempt. 
The  clause  of  the  constitution  under  consideration  declares  that  no  fugi- 
tive from  labor  shall  be  discharged  from  such  labor,  by  any  law  or  regola- 
tion  of  the  state  into  which  he  may  have  fled.  Is  the  state  to  judge  of  this  T 
Is  it  left  for  the  state  to  determine  what  effect  shall  be  given  to  this  and 
other  parts  of  the  provision  ?  This  power  is  not  susceptible  of  divirioti ;  it 
is  a  part  of  the  fnndamenlal  law,  and  pervades  the  Union  ;  the  mle  of 
action  which  it  prescribes  was  intended  to  be  the  same  in  all  the  states. 
^  This  is  essential  to  the  attainment  of  the  objeote  of  the  ♦law  j  if  Uie 

■I  effect  of  it  depended,  in  any  degree,  upon  the  construction  of  a  StMe, 
by  legislation  or  otherwise,  its  spirit,  if  not  its  letter,  wonld  be  disregarded. 
This  would  not  proceed  from  any  settled  determination  in  any  state  to  vio- 
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late  tho  fundameotal  rale,  but  from  habits  and  modes  of  reasoniDg  on  the 
Hubjeoti  saoh  is  the  diversity  of  buman  judgment,  that  opposite  conclu- 
sions, equally  honest,  are  often  drawn  from  the  same  premises.  It  ie,  there- 
fore, essential  to  the  uniform  efficacy  of  this  oonstitutional  provision,  that  it 
should  be  considered  exclusively  a  federal  power.  It  is,  in  its  nature,  aa 
much  80  as  the  power  to  regulate  commerce,  or  that  of  foreign  intercoarae. 

To  give  full  effect  to  this  provision,  was  legislation  necessary  ?  Con- 
gress, by  the  passage  of  the  act  of  1793,  legislated  on  the  subject,  and  this 
shows  how  this  provision  was  construed,  shortly  after  its  adoption  ;  and 
the  reasons  whioh  were  deliberately  considered,  and  which  led  to  the 
passage  of  the  act,  show  clearly  that  it  was  necessary.  These  reasons  will 
be  more  particularly  referred  to  under  another  head  of  the  argument.  But 
looking  only  at  the  constitution,  the  propriety,  if  not  the  necessity,  of  legis- 
lation ie  seen.  The  constitution  provides  that  the  fugitive  from  labor  shall 
be  delivered  up,  on  claim  being  made  by  the  person  entitled  to  such  labor; 
but  it  is  silent  as  to  how  and  on  whom  this  claim  shall  l>e  made  ;  the  act 
of  congress  provides  for  this  defect  and  uncertainty,  by  establisbing  the 
mode  of  procedure. 

It  is  contended,  that  the  power  to  legislate  on  this  subject  is  concnr- 
rently  in  the  states  and  federal  government  ;  that  the  acts  of  the  latter  are 
paramount,  but  tho  acts  of  the  former  must  be  regarded  as  of  authority, 
until  abrogated  by  the  federal  power.  How  a  power  exercised  by  one  sov- 
ereignty can  be  called  concurrent,  which  may  be  abrogated  by  another, 
I  cannot  comprehend  ;  a  concurrent  power,  from  its  nature,  I  had  supposed 
must  be  equal.  If  the  federal  government,  by  legislating  on  the  subject, 
annuls  all  state  legielatioo  on  the  same  subject,  it  mast  follow,  that  the 
power  is  in  the  federal  government  and  not  in  the  state.  Taxation  is  a 
power  common  to  a  state  and  the  general  government,  and  it  is  exercised  by 
each,  independently  of  the  other ;  and  this  must  be  the  character  of  all 
concurrent  powers. 

It  is  said,  that  a  power  may  be  vested  in  the  federal  govemment 
^hich  remains  dormant,  and  that  in  such  case  a  state  may  legislate  f,..„ 
on  the  subject.  In  the  case  supposed,  whence  does  the  leginlature  ^ 
derive  its  power  f  Is  it  derived  from  the  constitution  of  the  slate,  or  the 
constitution  of  the  United  States  ?  If  the  power  is  given  by  the  state  con- 
stitution, it  mnst  follow,  that  it  may  be  exercised  independently  of  the 
federal  power  ;  for  it  is  presumed,  no  one  will  sanction  the  doctrine,  that 
congress,  by  legislation,  may  abridge  the  constitutional  power  of  a  state. 
How  can  the  power  of  the  state  be  derived  from  the  federal  constitution  f 
Is  it  assumed,  on  the  ground,  that  congress,  having  the  power,  have  failed 
to  exerdse  itF  Where  is  such  an  assumption  to  end?  May  it  not  be 
applied  with  equal  force  and  propriety  to  the  whole  gronnd  of  federal  legis- 
lation, txoepting  only  the  powers  inhibited  to  the  states?  Congress  have 
not  legislated  upon  a  certain  subject,  but  this  does  not  show  that  they  may 
not  have  duly  considered  it ;  or  they  may  have  acted  without  exhausting 
the  power.  Now,  in  my  judgment,  it  is  illogical  and  uooonstilutional,  to 
hold,  thft  in  either  of  these  cases,  a  state  may  legislate. 

Is  this  a  vagrant  power  of  the  state,  like  a  floating  land-warrant  to  be 
located  on  the  first  vacant  spot  that  shall  be  found  ?  Kay  a  state  occupy  i 
fragment  of  federal  power  which  has  not  been  exercised,  and  like  a  tenant 
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at  will,  oontinae  to  oooapy  it  until  it  shall  hare  Dotioe  to  quit  ?  No  such 
power  18  derived  by  impjication  from  the  federal  constitution.  It  defines 
the  powers  of  the  general  government,  and  imposes  certain  restriotiona  and 
duties  on  the  fltatea  ;  bat  beyond  this,  it  in  no  degree  affects  the  powers  of 
the  states.  The  powers  which  belong  to  a  state  are  exercised  independeatly ; 
in  its  sphere  of  sovereignty,  it  atanda  on  an  equality  with  the  federal  gov- 
ernment, and  ia  not  subject  to  its  control.  It  would  be  as  dangerous,  as 
humiliating,  to  the  rights  of  a  state,  to  hold,  that  its  legislative  powers 
were  exercised,  to  auy  extent  and  under  any  circa mstances,  subject  to  the 
paramount  action  of  congress  ;  such  a  doctrine  would  lead  to  serious  and 
dangerous  conflicts  of  power. 

The  act  of  1703  seems  to  cover  the  whole  constitutional  ground.  The 
third  section  provides,  "  that  when  a  person  held  to  labor  in  any  state  or 
,  territory  of  the  United  States,  under  the  laws  *thereof,  shall  escape 
'  into  any  other  of  the  said  states  or  territories,  the  person  to  whom 
such  labor  or  service  may  be  due,  bis  agent  or  attorney,  ia  empowered  to 
seize  or  arrest  such  fugitive  from  labor,  and  to  take  him  or  her  before  any 
judge  of  the  circuit  or  district  courta  of  the  United  States,  residing  or  being 
within  the  state,  or  before  any  magistrate  of  a  county,  city  or  town  corpo- 
rate, wherein  such  seizure  or  arrest  shall  be  made,  and  upon  proof,  to  the 
satisfaction  of  such  judge  or  magistrate,  either  by  oral  testimony  or 
affidavit,  &c.,  that  the  person  so  seized  or  arrested,  doth,  under  the  laws  of 
the  state  or  territory  from  which  he  or  she  fled,  owe  service  or  labor  to  the 
person  claiming  him  or  her,  it  shall  be  the  duty  of  such  judge  or  magistrate, 
to  give  a  certificate  thereof  to  such  claimant,  bis  agent  or  attorney,  which 
shall  be  sufficient  warrant  for  removing  said  fugitive  to  the  state  from 
which  he  or  she  fled."  The  fourth  section  imposes  a  penalty  on  any  person 
who  shall  obstruct  or  binder  such  claimant,  bis  agent  or  attorney,  Jee.,  or 
shall  rescue  such  fugitive,  when  ao  arrested,  &o. 

It  seems  to  be  taken  as  a  conceded  point,  in  the  argnment,  that  oongress 
had  no  power  to  impose  duties  on  state  officers,  as  provided  in  the  above 
act.  As  a  general  principle,  this  is  true  ;  but  does  not  the  case  tinder  con- 
sideration form  an  exception  ?  Congress  can  no  more  regulate  the  juriadic- 
tiou  of  the  state  tribunals,  than  a  state  can  define  the  judicial  power  of 
the  Union.  The  officers  of  each  government  are  responsible  only  to  the 
respective  authorities  under  which  they  are  commissioned.  But  do  not 
the  clauses  in  the  constitution  in  regard  to  fugitives  from  labor,  and  Irom 
justice,  give  congress  a  power  over  state  officers,  on  these  subjeota?  The 
power  in  both  the  cases  is  admitted  or  proved  to  be  exclusively  in  the 
federal  government.  The  clause  in  the  constitution  preceding  the  one  in 
relation  to  fugitives  from  labor,  declares  that,  "  a  person  chained  in  any 
elate  with  treason,  felony  or  other  crime,  who  shall  flee  from  justice,  and  be 
found  in  another  state,  shall,  on  demand  of  the  executive  anthority  of  the 
Htate  from  which  he  fled,  be  delivered  up  to  he  removed  to  the  state  having 
jurisdiction  of  the  crime."  In  the  first  section  of  the  act  of  1793,  congress 
have  provided,  that  on  demand  being  made  as  above,  "  it  shall  be  the  duty 
•flrtBl  "^  *^^^  executive  authority,  to  cause  the  person  demanded  to  bo 
■I  arrested,  Ao.  The  constitutionality  of  this  law,  it  is  believed,  has 
never  been  qneetioned.  It  has  been  obeyed  by  the  governors  of  states,  who 
have  uniformly  acknowledged  its  obligation.  To  some  demands,  snrrendera 
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have  not  been  made  ;  bat  the  refuBals  have,  ia  no  ineUtDoe,  been  on  the 
ground  that  the  oonetitution  and  act  of  congress  were  of  no  binding  force. 
Other  reasona  have  been  assigned. 

Kow,  if  congress  may,  by  legislation,  require  this  daty  to  be  performed 
by  the  highest  state  officer,  may  tbey  not,  on  the  same  principle,  require 
appropriate  duties  in  regard  to  the  surrender  of  fugitives  from  labor,  by 
other  state  officers  ?  Over  these  subjects,  the  constitutional  power  is  the 
same.  In  both  oases,  the  act  of  1793  defines  od  what  evidence  the  delivery 
shall  be  made ;  this  was  necessary,  as  the  constitution  is  silent  on  the  sub- 
ject. The  act  provides,  that  on  claim  being  made,  of  a  fugitive  from  labor, 
"  it  shall  be  the  duty  of  such  judge  or  magistrate,  to  give  a  certificate  that 
the  person  claimed  owes  services  to  the  claimant."  The  constitution  requires 
"  that  such  person  shall  be  delivered  up,  on  olaim  of  the  party  to  whom  the 
service  is  due."  Here  is  a  positive  duty  imposed  ;  and  congress  have  sud 
in  what  mode  this  duty  shall  be  performed.  Had  they  not  power  to  do  bo  ? 
If  the  constitution  was  designed.  In  this  respect,  to  require,  not  a  negative, 
but  a  positive,  duty  on  the  state  and  the  people  of  the  state  where  the  fugi< 
tive  from  labor  may  be  found  (of  which,  it  would  seem,  there  can  be  no 
doubt),  it  must  be  equally  clear,  that  congress  raay  prescribe  in  what  man- 
ner the  claim  and  surrender  Hhall  be  made.  I  am,  therefore,  broughr,  to  the 
conclusion,  that  although,  aa  a  general  priDoipIe,  congress  cannot  impose 
duties  on  state  officers,  yet  in  the  oases  of  fagitives  from  labor  and  from 
justice,  they  have  the  power  to  do  so. 

In  the  case  of  JUartin'a  Zessee  v.  ffunter,  1  Wheat  304,  this  court  say, 
"  The  language  of  the  constitution  is  imperative  on  the  states  as  to  the  per- 
formance of  many  duties.  It  is  imperative  on  the  state  legislatures  to  make 
laws  prescribing  the  time,  place  and  manner  of  holding  elections  for  senators 
and  representatives,  and  for  electors  of  president  and  vice-president.  And 
in  these,  as  *well  as  in  other  cases,  congress  have  a  right  to  reviae,  r^... 
amend  or  supersede  the  laws  which  may  be  passed  by  the  state  legis-  ^ 
latures,"  Now,  I  do  not  insist  on  the  exercise  of  the  federal  power  to  the 
extent  as  here  laid  down.  I  go  no  further  than  to  say,  that  where  the  con- 
etilntion  imposes  a  positive  duty  on  a  state  or  its  officers  to  surrender  fugi- 
tives, congress  may  prescribe  the  mode  of  proof,  and  the  duty  of  the  state 
officers.  This  power  may  be  resisted  by  a  state,  and  there  is  no  means  of 
coercing  it.  Id  tbia  view,  the  power  may  be  considered  an  important  one. 
So,  the  supreme  court  of  a  state  may  refuse  to  certify  its  record  on  a  writ 
of  error  to  the  supreme  ooort  of  the  Union,  under  ihc  26th  section  of  the 
judiciary  act.  Bnt  resistance  to  a  constitutional  authority  by  any  of  the 
state  functionaries,  abonld  not  be  anticipated ;  and  if  made,  the  federal 
government  may  rely  upon  its  own  agency  in  giving  effect  to  the  laws. 

I  come  now  to  a  most  delicate  and  important  inquiry  in  this  case,  and 
that  is,  whether  the  claimant  of  a  fugitive  from  lal)or  may  seise  and  remove 
him  by  force,  out  of  the  state  in  which  he  may  be  found,  in  defiance  of  its 
laws.  I  refer  not  to  laws  which  are  in  conflict  with  the  constitution,  or  the 
act  of  1798.  Such  state  laws,  I  have  already  said,  are  void.  But  I  have 
reference  to  those  laws  which  regulate  the  polioe  of  the  state,  maintain  the 
peace  of  ita  (ntinns,  and  preserve  its  territory  and  joriadioUon  from  aott  d 
violence. 

About  the  time  of  the  adoption  of  *tbe  oonstitation,  a  colored  man  waa 
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aetzed  hy  several  persons  in  the  state  of  PunnaylvanJa,  and  forcibly  removed 
out  of  it,  witli  the  intent,  aii  charged,  to  enslave  him.  This  act  waa  then, 
aa  it  ie  now,  a  criminal  offence  by  the  law  of  Pennsylvania.  Certain  per- 
SOQs  were  indicted  for  this  offence,  and  in  the  year  1791,  the  governor  of 
PcnQsylvaoia  demanded  of  the  governor  of  Virginia,  the  pereons  iadioled, 
as  fagitives  from  justice.  The  governor  of  Virginia  submitted  the  case  to 
the  atturney-general  of  that  state,  who  decided,  that  the  offence  charged 
in  the  indictment  was  not  such  a  crime  as,  under  the  constitution,  required  a 
surrender.  He  also  held,  "  that  control  over  the  persons  charged  oaght  not 
to  be  acquired  by  any  force  not  specified  and  delegated  by  positive  law." 
'8671  "^^^  goveinor  of  Virginia  refused  'to  arrest  the  defendants,  and  de- 
'  liver  tfaem  to  the  authorities  of  Pennsylvania.  The  correspondence 
between  the  governors,  and  the  opinion  of  the  attorney -general  of  Virginia, 
with  other  papers  reUUng  to  tbe  case,  were  transmitted  to  the  president  of 
the  United  Slates,  who  laid  them  before  congress.  And  there  can  be  no 
doubt,  that  this  correspondence,  and  the  forcible  removal  of  the  colored 
person  which  gave  ri^e  to  it,  led  to  the  passage  of  the  act  of  1793.  It  is 
not  unworthy  of  remark,  that  a  controversy  on  this  subject  shonld  first  have 
arisen,  after  the  adoption  of  the  constitution,  in  Pennsylvania  ;  and  that 
after  a  lapse  of  more  than  balf  a  century,  a  controversy  involving  a  similar 
act  of  violence  ehould  be  brought  before  this  court,  for  tbe  first  time,  from 
thi!  same  state. 

Both  the  constitution  and  the  act  of  1793,  rei^nire  the  fugitive  from 
labor  to  be  delivered  up,  on  claim  being  made,  by  the  party,  or  his  agent,  to 
whom  the  service  is  due.  Kot  that  a  suit  should  be  regularly  instituted  ; 
the  proceeding  authorized  by  the  law  is  summary  and  informal.  The  fugi- 
tive is  seized  by  the  claimant,  and  taken  before  a  judge  or  magistrate 
within  the  state,  and  on  proof,  parol  or  written,  that  he  owes  labor  to  tbe 
claimant,  it  is  made  the  duty  of  the  judge  or  magistrate,  to  give  the  certifi- 
cate, which  authorizes  tbe  removal  of  the  fugitive  to  tbe  state  from  whence 
he  absconded.  The  counsel  inquire,  of  whom  the  claim  shall  be  made  ?  And 
they  represent  that  the  fugitive,  being  at  large  in  the  state,  is  in  tbe  custody 
of  no  one,  nor  under  the  protection  of  tbe  state  ;  so  that  the  claim  cannot 
be  made,  and  consequently,  that  the  claimant  may  seize  the  fugitive  and 
remove  him  out  of  tbe  slate.  A  perusal  of  the  act  of  congress  obviates 
this  difficulty,  and  tbe  consequence  which  is  represented  as  growing  out  of 
it ;  the  act  is  framed  to  meet  the  supposed  case.  The  fugitive  is  pre- 
sumed to  be  at  large,  for  tbe  claimant  is  authorized  to  seize  him;  after 
seizure,  he  is  in  custody  ;  before  it,  be  was  not ;  and  the  claimant  is  re- 
quired to  take  bim  before  a  judicial  officer  of  the  state  ;  and  it  is  before 
such  officer  his  claim  is  to  be  made.  To  suppose,  that  the  claim  is  not  to  be 
made,  and  indeed,  cannot  be,  unless  the  fugitive  be  in  tbe  custody  or  pos- 
session of  some  public  officer  or  individual,  is  to  disregard  the  letter  and 
spirit  of  the  act  of  1793.     There  is  no  act  in  the  statute  book  more  precise 
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*in  its  laognage  ;  and,  as  it  would  seem,  lees  liable  to  misconstrue- 


'  tion.  In  my  judgment,  there  is  not  the  least  foundation  in  the  act 
for  the  right  asserted  in  tbe  argnment,  to  take  the  fagitive  by  force  and 
remore  him  out  of  the  state. 

Such  a  proceeding  can  receive  no  sanction  under  tbe  act,  for  it  is  in  ex* 
press  violation  of  il,     Ttte  claimant  having  seised  the  fugitive,  is  r^qFi'i^ 
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by  the  aot,  to  take  him  before  a  federal  judge  within  the  state,  or  a  state 
magistrate  within  the  ooantj,  city  or  town  corporate,  within  whioh  the 
Beizaro  was  made.  Now,  oan  there  be  any  pretence,  that  after  the  seieare 
under  the  statute,  the  claimant  may  disregard  the  other  express  provision 
of  it,  by  talcing  the  fugitive,  without  claim,  out  of  the  state.  But  it  is  said, 
the  master  may  seize  his  slave  wherever  he  finds  him,  if  by  doing  so,  be 
does  not  violate  the  public  peace  ;  that  the  relation  of  master  and  slave  is 
not  affected  by  the  laws  of  the  state,  to  which  the  slave  may  have  fled,  and 
where  he  is  found.  If  the  master  has  a  right  to  seize  and  remove  the  slave, 
without  claim,  he  can  commit  uo  breach  of  the  peace,  by  using  all  the  force 
necessary  to  accomptiah  his  object. 

It  is  admitted,  that  the  rights  of  the  roaster,  so  far  at  regards  the  services 
of  the  slave,  arc  not  impaired  by  this  change  ;  but  the  mode  of  asserting 
them,  in  my  opinion,  is  essentially  modified.  In  the  state  where  the  service 
is  due,  the  master  needs  no  other  law  than  the  law  of  force,  to  control 
the  action  of  the  slave.  But  can  this  law  be  applied  by  the  master,  in  a 
state  which  makes  the  act  unlawful  ?  Can  the  master  seize  his  slave  and 
remove  bim  out  of  the  state,  in  disregard  of  its  laws,  as  he  might  take  his 
horse  which  is  rnnning  at  large  ?  This  ground  is  taken  in  the  argument. 
Is  there  no  difference  in  principle  in  these  oases  ?  The  slave,  as  a  sensible  and 
human  being,  is  subject  to  the  local  authority  into  whatsoever  jurisdiction 
he  may  go  ;  he  is  answerable  under  the  laws  for  his  acts,  and  he  may  claim 
their  protection  ;  the  state  may  protect  him  against  all  the  world  except  the 
claim  of  his  master.  Should  any  one  commit  lawless  violence  on  the  slave, 
the  offender  may  unquestionably  be  punished  ;  and  should  the  slave  commit 
murder,  he  may  be  detained  and  punished  for  it  by  the  state,  in  disregard 
of  the  claim  of  the  *master.  Being  within  the  jurisdiction  of  a  r^^.,, 
state,  a  slave  bears  a  very  different  relation  to  it  from  that  of  mere  I- 
property. 

Id  a  state  where  slavery  is  allowed,  every  colored  person  is  presamed  to 
be  a  slave  ;  and  on  the  same  principle,  in  a  non-riave-holding  state,  every 
person  is  presumed  to  be  free,  without  regard  to  color.  On  this  principle, 
the  states,  both  slave-holding  and  n  on -slave-holding,  le^slate.  The  latter 
may  prohibit,  as  Pennsylvania  has  done,  under  a  certain  penalty,  the  for- 
cible removal  of  a  colored  person  out  of  the  state.  Is  such  law  in  conflict 
with  the  act  of  1793  ?  The  act  of  1793  authorizes  a  foroible  seizure  of  the 
slave  by  the  master,  not  to  take  him  ont  of  the  state,  but  to  take  him  before 
some  judicial  officer  within  it.  The  law  of  PennsylvMiia  punishes  a  forcible 
removal  of  a  colored  person  out  of  the  state.  Now,  here  is  no  ooofiiot 
between  the  law  of  the  state  and  the  law  of  congress ;  the  execution  of 
neither  law  can,  by  any  just  ioterpretation,  in  my  opinion,  interfere  with 
the  execution  of  the  other;  the  taws  in  this  respect  stand  in  harmony 
with  each  other. 

It  is  very  clear,  that  no  power  to  seize  and  forcibly  remove  the  slave, 
without  claim,  is  given  by  the  act  of  congress.  Can  it  be  exercised  under 
the  constitution  ?  Congress  have  legislated  on  the  constitutional  power,  and 
have  directed  the  mode  in  which  it  shall  he  executed.  The  act,  it  is  admit* 
ted,  covers  the  whole  ground  ;  and  that  it  is  constitutional,  there  seems  to 
be  no  reason  to  donbt.  Now,  under  snch  cironmstances,  can  the  provisiooi 
of  the  act  be  disregarded,  and  an  assumed  power  set  up  under  the  conatito- 
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tionf  This  is  believed  to  be  wboll;  inadmisaible  by  any  knowa  rnle  of  con- 
atractioD.  The  terms  of  the  coDstitation  aro  geDeral,  and  like  many  other 
poven  in  that  iDatrnment,  require  legislation.  In  the  laogaage  of  this 
court,  in  Mtaiin  v.  SunUr,  I  Wheat.  304,  "  the  powers  of  the  oonetitntioQ 
are  expressed  in  general  terms,  leaving  to  the  legislature,  from  time  to  time, 
to  adopt  its  own  means  to  effectuate  legitimate  objects,  and  to  mould  and 
model  the  exercise  of  its  powers,  as  its  own  wisdom  and  the  publio  interests 
should  require."  This  congress  have  done  by  the  act  of  1703.  It  gires  a 
sammary  and  effectual  mode  of  redress  to  the  master,  and  is  be  not 
*A?a1  *''<*'">^  ^P^^ii^it^  It  is  the  legislative  construction  of  the  coustita- 
^  tioB  ;  and  is  it  not  a  most  anthoritative  con s traction  ?  I  was  not  pre- 
pared to  bear  the  oonosel  contend,  that  notwithstanding  this  exposition  of 
the  constitution,  and  ample  remedy  provided  in  the  act,  the  master  might 
disregard  the  act  and  set  np  his  right  nnder  the  constitution.  And  having 
taken  this  step,  it  was  easy  to  take  another,  and  say,  that  this  right  may  be 
asserted  by  a  forcible  seizure  and  removal  of  the  fugitive.  This  would  be 
a  most  singular  oonstitntional  provision.  It  woald  extend  the  remedy  by 
recaption,  into  another  sovereignty,  whioh  is  sanctioned  neither  by  the  com- 
mon law  nor  the  law  of  nations.  If  the  master  may  lawfully  seize  and 
remove  the  fugitive  out  of  the  state  where  he  may  be  found,  without  on 
exhibition  of  his  claim,  he  may  lawfully  resist  any  force,  physical  or  legal, 
whioh  the  state,  or  the  citizens  of  the  state,  may  interpose.  To  hold  that 
he  must  exhibit  his  claim  in  case  of  resistance,  is  to  abandon  the  ground 
assumed.  He  is  engaged,  it  is  said,  in  the  lawful  proseontioo  of  a  oonatl- 
tutional  right ;  all  resistance,  then,  by  whomsoever  made,  or  in  whatsoever 
form,  must  be  illegal  Under  such  circumstances,  the  master  needs  no  proof 
of  his  claim,  though  he  might  stand  in  need  of  additional  physioal  poiter  ; 
having  appealed  to  this  power,  he  has  only  to  collect  a  sufBoient  force  to 
put  down  all  resistance  and  attain  his  object ;  having  done  tfais,  he  not 
only  stands  acquitted  and  justified  ;  but  he  has  recourse  for  any  injury  he 
may  have  received  in  overcoming  the  resistance. 

If  this  be  a  oonstitutional  remedy,  it  may  not  always  be  a  peaceful  one. 
Bat  if  it  be  a  rightful  remedy,  that  it  may  be  carried  to  this  extent,  no  one 
can  deny.  And  if  it  may  be  exercised,  without  claim  of  right,  why  may  it 
not  be  resorted  to,  after  the  unfavorable  decision  of  the  judge  or  magistrate  ? 
Thii  would  limit  the  necessity  of  the  exhibition  of  proof  by  the  master  to 
the  single  case  where  the  slave  was  in  the  actual  custody  of  some  publio 
oSicer.  How  can  this  be  the  true  construction  of  the  oonstitntion  f  That 
such  a  procedure  is  not  sanctioned  by  the  act  of  1703  has  been  shown  ; 
that  an  act  was  passed  expressly  to  guard  against  acts  of  force  and  violence. 
^  .  I  cannot  perceive  how  any  one  can  doubt  that  the  remedy  *gtven  in 
■I  the  constitution,  if,  indeed,  it  give  any  remedy,  without  legislation, 
was  designed  to  be  a  peaceful  one;  a  remedy  sanctioned  by  judicial 
authority  ;  a  remedy  guarded  by  the  forms  of  law.  But  the  inquiry  is 
reiterated,  is  not  the  master  entitled  to  his  property?  I  answer,  that  he  is. 
His  right  is  guarantied  by  the  constitution,  and  the  most  summary  means 
for  its  enforcement  is  found  in  the  act  of  congress ;  and  neither  the  state 
nor  its  citizens  can  obstruct  the  prosecution  of  this  right.  The  slave  ia 
found  in*  a  state  where  every  man,  black  or  white,  is  presumed  to  be  free  ; 
wid  this  state,  to  preserve  the  peace  of  its  oitisens,  and  its  soil  and  jarisdio- 
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tion  from  acts  of  violence,  has  prohibited  the  forcible  abdaotioD  of  personi 
of  color.     Does  this  law  conflict  with  the  constitutioD  F  It  clearly  does  not, 
ID  its  terms. 

The  conflict  is  supposed  to  arise  out  of  the  prohibition  against  the  forci- 
ble removal  of  persons  of  color,  generally,  which  may  include  fugitive  slaves. 
Pritnd  facie,  it  does  not  include  slaves,  as  every  man  within  the  state  is 
presumed  to  be  free,  and  there  is  no  provision  in  the  act  wbiuh  embraces 
slaves.  Its  langaage  clearly  shows,  that  it  was  designed  to  protect  free 
persons  of  color  within  the  state.  Bat  it  is  admitted,  there  is  no  exception 
as  to  the  forcible  removal  of  slaves ;  and  here  the  important  and  most 
delicate  question  arises  between  the  power  of  the  Btal«,  and  the  assamed 
but  not  sanctioned  power  of  the  federal  government.  No  conflict  can  arise 
between  the  act  of  congress  and  this  state  law  ;  the  conflict  can  only  arise 
between  the  forcible  acts  of  the  master  and  the  law  of  the  state.  The 
master  exhibits  no  proof  of  right  to  the  services  of  the  slave,  but  seizes  him 
and  is  about  to  remove  him  by  force.  I  speak  only  of  the  force  exerted  on 
the  slave.  The  law  of  the  state  presumes  him  to  be  free,  and  prohibits  his 
removal.  Now,  which  shall  give  way,  the  master  or  the  state  ?  The  law  of 
the  state  does,  in  no  case,  discharge,  in  the  language  of  the  constitation,  the 
slave  from  the  service  of  his  master.  It  is  a  most  important  police  regula- 
tion. And  if  the  master  violate  it,  is  he  not  amenable?  The  offence  cod- 
sists  in  the  abduction  of  a  person  of  color  ;  and  this  is  attempted  to  be 
justified,  upon  the  simple  ground  that  the  slave  is  property.  That  a 
•slave  is  property,  must  be  admitted.  The  state  law  is  not  violated  r«g»o 
by  the  Bcizare  of  the  slave  by  the  master,  for  this  ia  authorized  by  '- 
the  act  of  congress;  hut  by  removing  himontof  the  state  by  force,  and 
without  proof  of  right,  which  the  act  does  not  authoi-ize.  Now,  is  not  this 
an  act  which  a  state  may  prohibit  ?  The  presumption,  in  a  noo -slave-hold- 
ing state,  is  against  the  right  of  the  master,  and  in  favor  of  the  freedom  of 
the  person  he  claims.  This  presumption  may  be  rebutted,  bnt  until  it  is 
rebutted  by  the  proof  required  in  the  act  of  1793,  and  also,  in  my  judg- 
ment, by  the  constitution,  mnst  not  the  law  of  the  state  be  respected  and 
obeyed  ? 

The  seizare  which  the  master  has  a  right  to  make  under  the  act  of  con- 
gress, is  for  the  purpose  of  taking  the  slave  before  an  officer.  His  poBsession 
of  the  slave  within  the  state,  under  this  seizure,  is  qualified  and  Umited  to 
the  subject  for  which  it  was  made.  The  certificate  of  right  to  the  service 
of  the  slave  is  undoubtedly  for  the  protection  of  the  master ;  but  it  authorizes 
the  removal  of  the  slave  out  of  the  state  where  he  was  found,  to  the  state 
from  whence  be  fled  ;  and  under  the  constitution,  this  authority  is  valid  in 
all  the  states.  Tbe  important  point  is,  shall  the  presumption  of  right  set  up 
by  the  master,  unsustaincd  by  any  proof,  or  tbe  presumption  which  arises 
from  tbe  laws  and  institutions  of  the  state,  prevail ;  this  is  the  true  issue. 
The  sovereignly  of  tbe  state  is  on  one  side,  and  the  asserted  interest  of  the 
master  on  the  other ;  that  interest  is  protected  by  the  paramount  law,  and 
a  special,  a  sommary,  and  an  efi^ectual,  mode  of  redress  is  given,  Bnt  thu 
mode  is  not  pnrsned,  and  the  remedy  ia  taken  into  his  own  bands  by  the 
master. 

The  presumption  of  tbe  state  that  the  colored  person  is  free,  may  ba 
erroneous  in  fact ;  and  if  so,  there  can  be  no  difficulty  in  proving  it.     But 
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may  not  the  assertion  of  the  master  be  erroneous  &Ibo  ;  and  if  so,  how  is  bis 
act  of  foroe  to  be  remedied  7  Tlie  colored  person  is  taken  and  forcibly 
conveyed  beyond  the  jurisdiction  of  the  state.  This  foroe,  not  being  author- 
ized  by  the  act  of  congress  nor  by  the  constitution,  may  be  prohibited  hy 
the  state.  As  the  act  covers  the  whole  power  In  the  constitution,  and  car- 
ries out,  by  special  enactments,  its  provisions,  we  are,  in  my  judgnieDt, 
_  .  *bound  by  the  act.  We  can  no  more,  under  snch  circnmstancea, 
^  administer  a  remedy  under  the  constitution,  in  disregard  of  the  act, 
than  we  can  exercise  a  commercial  or  other  power  in  disregard  of  an  act  of 
congress  on  the  aamc  subject.  This  view  respects  the  rights  of  the  master 
and  the  rights  of  the  state  ;  it  neither  jeopards  nor  retards  the  reclamation 
of  the  slave ;  It  removes  all  state  action  prejndicial  to  tbe  rights  of  the 
roaster ;  and  recognises  in  tbe  state  a  power  to  guard  and  protect  its  owd 
jurisdiction,  and   tbe  peace  of  its  citizen. 

It  appears,  in  the  case  under  consideration,  that  the  state  magistrate 
before  whom  the  fugitive  was  brought  refused  to  act.  In  my  jndgment, 
he  was  bound  to  perform  the  duty  required  of  him  by  a  law  paramount  to 
any  act,  on  the  same  subject,  in  his  own  state.  But  this  refusal  does  not 
justify  the  subsequent  action  of  the  claimant ;  he  should  have  taken  the 
fugitive  before  a  judge  of  the  United  States,  two  of  whom  resided  within 
the  state. 

It  may  be  doubted,  whether  the  first  section  of  the  act  of  Pennsylvania 
under  which  the  defendant  was  indicted,  by  a  fair  constructioD,  applies  to 
tbe  case  under  consideration,  l^e  decision  of  tbe  supreme  court  of  that 
state  \ra.B.  pro /ormd,  and,  of  course,  without  examination.  Indeed,  I  sop- 
pose,  the  case  has  been  made  up  merely  to  bring  the  qaestion  before  this 
court.  My  opinion,  therefore,  does  not  rest  so  much  upon  the  particular 
law  of  Pennsylvania,  as  upon  the  inherent  and  sovereign  power  of  a  state, 
to  protect  its  jurisdiction  and  the  peace  of  Its  oitisens,  in  any  and  every 
mode  which  its  discretion  shall  dictate,  which  shall  not  oonflict  with  a 
defined  power  of  the  federal  goverdment. 

This  oause  came  on  to  be  beard,  on  the  transctipt  of  tbe  record  from 
tbe  supreme  court  of  Pennsylvania,  and  was  argued  by  counsel :  On  con- 
sideration whereof,  it  is  the  opinion  of  this  court,  that  tbe  act  of  the  com- 
monwealth of  Pennsylvania,  upon  which  the  indictment  in  this  case  is 
founded,  is  repugnant  to  tbe  constitution  and  laws  of  the  United  States, 
and  therefore,  void  ;  and  that  the  judgment  of  the  supreme  court  of  Penn- 
sylvania upon  the  special  verdict  found  in  tbe  case,  ought  to  have  been, 
that  the  said  Edward  Prigg  was  not  guilty.  It  is,  therefore,  ordered  and 
adjudged  by  this  court,  that  the  judgment  of  the  said  supreme  court  of 
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Pennsylvania  ho  and  the  same  is  hereby,  reversed.     *And  this  court 


proceeding  to  render  such  judgment  in  the  premises  as  the  said 
supreme  court  of  Pennsylvania  ought  to  have  rendered,  do  hereby  order 
and  adjudge  that  judgment  upon  the  special  verdict  aforesaid  be  here 
entered,  that  the  said  Edward  Prigg  is  not  guilty  in  manner  and  form  as  is 
charged  against  him  in  tbe  said  indictment,  and  that  he  go  thereof  quit, 
without  day  ;  and  that  this  canse  be  remanded  to  the  supreme  court  of 
Pennsylvania  with  directions  accordingly,  so  that  such  other  prooeeding 
may  be  had  therein  as  to  law  and  justice  shall  appertain. 
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ACKNOWLBDOMENT  OF  DEBDS. 

1.  Tbe  ooiutitution  of  Xiutuippl  decUrai, 
tbkt  olorka  of  the  circuit  court,  prabate,  uid 
other  inferior  ooartt,  shall  be  elected  bj  tbe 
electors  of  the  coant;  for  tvo  jt*r» ;  tbe 
leglalatare  or  Hlaaiuippi,  b;  idtute,  declar- 
ed, ttiat  when,  from  liokneu  or  other  an> 
iTiridable  uusee,  the  clerk  of  the  probata 
oourt  ahoald  be  aoable  to  attend  the  conrt, 
ttie  judge  of  probate  might  appoint  >  perion 
to  let  as  clerk  pr«  tempore,  who  should  take 
an  oath  fiithfullj  to  eiscule  the  dutie*  of 
tbe  offloe,  Ac.  Deeda  of  trugta  and  mort- 
gagea  &ra  declared  to  be  Toid  ag^nit  creditom 
and  pnrchaaara,  unlew  tbey  shnll  br  acknowl- 
edged or  proved,  and  delivered  to  the  clerk 
of  tbe  proper  court  to  be  recorded ;  and  the; 
iball  be  valid  onlj  from  \h»  lime  they  are  wo 
delivered  to  the  clerk.  Boberl  F.  Huden 
wM  elected  olerk  ot  the  court  of  probate, 
(or  the  countj  of  Lowndes  ;  and  during  tbe 
two  jtn*  for  which  he  wa«  so  elected,  he 
want  to  the  stale  of  Tennessee  on  baiineai ; 
and  being  absent  when  tbe  court  of  probate 
ut,  Willitim  F.  Fuller  was,  b;  the  judge  of 
the  court  of  probate,  appointed  to  olerk  pro 
Ua^Mrt,  and  having  taken  the  oath  of 
ofBce,  lie  executed  the  duties  of  clerk  duHng 
tbe  sesaion  of  the  oourt,  snd  afterwards, 
until  tbe  rMnra  of  the  regnlarlj-elected  clerk. 
After  the  adjournment  of  the  court,  ■  deed 
of  trust,  dalj  executed,  b;wbieh  certain  pei^ 
tonal  property  was  conveyed  for  the  benefit 
of  creditors,  wis  delivered  to  William  P. 
Fnller,  and  was  by  him  entered  for  record  ; 
an  exeoutlon  was  levied  on  the  property  thus 
eonTeyed,  by  a  creditor  ot  tbe  party  who 
bad  «MOuted  the  deed ;  the  regularity  ot  tbe 


recording  of  the  deed  was  denied,  on  tbe 
ground,  that  the  clerk  of  tbe  probate  court 
pro  tempore,  had  no  authority  to  receive  the 
deed  of  trust  for  record,  after  the  adjourn- 
ment of  tbe  court  of  prottate :  Btld,  that  tbe 
clerk  pro  tempore  was  antboriied  lo  record 
the  dead  of  trust,  under  tbe  constitution  and 
taw  of  MlMiHippL    Oodct  i.  Bab^ 'Tl 

AmennintvT 

1.  The  defendant  In  the  (dreuit  court  of  His- 
tinippi,  was  sued  and  declared  against,  al 
the  administralor  of  Algernon  S.  Bandolph  ; 
bs  entered  bis  appearance  to  the  auic,  and, 
in  person,  filed  a  plea  In  sbalement,  averring 
that  he  WIS  not  admlnistrstor  of  Algernon 
B.  Rsndolph,  and  that  he  was  tbe  only  exe- 
cutor of  Algernon  S.  Randolph  ;  tbe  plaintiff 
moved  to  amend  the  writ  and  declaration,  bj 
striking  out  administrator,  &c.,  and  inserting 
executor ;  leave  was  granted,  and  the  amend- 
ment was  made:  HM,  that  there  was  no 
error  in  tbe  circuit  court  in  giving  leave  to 
•mend.     Sandaipk  v.  BarrtU *1S8 

8.  The  power  of  the  circuit  court  to  authorise 
amendmente,  when  there  la  anything  in  the 
record  to  amend  by,  is  undoubted ;  in  this 
case,  the  defendant  admitted  by  his  plea  that 
be  WM  tbe  person  liable  lo  (he  suit  of  tbe 
plaintiff;  but  averred  that  he  was  executor 
snd  not  administrator',  whether  be  acted  in 
oue  character  or  the  otlier,  he  held  the  asset* 
of  the  testator  or  intestate,  in  trust  for  tbe 
creditors ;  and  when  bis  plea  was  Bled,  It 
became  part  of  the  rocord,  and  fnrnislMd 
matter  by  which  tbe  pleadings  mlgfal  b* 
amended M. 

8.  Hucb  amendment  is  not  uolj  authorised  hj 
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the  odlnuy  mln  of  uneiidment,  but  bJm 

bj  tbe  ittitutt:  of  the  United  States  of  178S, 
§82 Id. 

4.  An  action  was  brought  in  the  circuit  court 
of  LouiBiaDB,  afpiiait  the  aberifF  of  Sew 
Orleanil,  to  recover  tbe  value  oC  a  Bteamboat 
sold  bj  the  aheriff,  unaec  an  eieuutioa,  aa 
ibe  property  of  Wilkiueon,  one  of  the  de- 
fendants In  the  eiecntiou,  Buchanan,  the 
plaintifF,  alleging,  that  the  steamboat  was 
his  property.  The  deteadant,  ia  bis  answer, 
allq^ed,  that  the  sale  of  the  al«amb(Wt  by  Wil- 
kinson to  Buchanaa  was  fraudulent;  and  that 
it  was  made  to  defraud  the  creditors  of  Wil- 
kinson ;  before  the  jury  was  sworn,  the  court, 
on  the  motion  of  the  coddsgI  for  the  plain- 
tllt,  Rtruck  out  ali  that  part  of  ttie  defend- 
ant'j  answer  which  alleged  fraud  in  the  snle 
from  WilkioMD  to  Bacbanan:  HM,  that 
there  was  error  in  this  order  of  the  court. 
Bain/ J.  BtuAanan *21B 

APPEAL, 

1.  The  aotB  of  oongress,  relating  to  judicial  pro- 
ceedings in  the  territciy  of  Florida,  give  the 
light  of  appeal  to  the  aupreinc  court  of  the 
Uoited  Stalea,  in  cases  of  equity,  of  admiralty 
and  maritime  jurisdiction,  and  prize  or  do 
price ;  but  cases  at  law  are  to  be  brought  up 
by  writ  of  error,  as  provided  for  by  the 
Judiclar;  act  of  1769.  U  has  always  been 
held,  that  a  case  at  law  cannot,  under  the 
act  of  ]  BOS,  be  brought  to  the  supreme  court 
by  appeui.      Pariah  v.  EUii "481 

8.  In  many  of  the  states  and  territories,  the 
ancient  common-law  remedy  fur  the  purpose 
of  obtaining  an  allotment  of  dower,  ae  well 
as  the  remedies  for  other  legal  rights,  have 
been  changed  for  others  more  conTenient 
and  euitable  to  our  sitoation  and  habits  ;  yet 
they  are  regarded  as  cases  at  law,  although 
they  are  not  carried  according  to  the  forma 
of  the  common  law Id. 

5.  The  appellants  were  the  original  defendants; 
after  the  decree  of  the  circuit  court,  an 
■ppea!  was  clnimed  by  all  the  defendants, 
and  allowed  by  the  court ;  a  part  of  the  de- 
fendants, who  had  originally  claimed  tbe 
appeal,  before  any  further  proceedings, 
abandoned  it;  find  the  residue  of  them,  ex- 
cepting Todd,  bad,  since  the  appeal  was  held, 
abandoned  it,  and  Todd  only  entered  his 
appearance  to  the  supreme  court ;  the  record 
Mood  in  tbe  names  of  all  the  appellants.  A 
motion  was  made  to  dismiss  the  appeal,  for 
irregularity  and  want  of  jurisdiction ;  on  the 
ground,  that  it  oould  not  be  maintained  in 
bebalf  of  Todd  alone.  The  court  refused  to 
dinntMthe  appeal.     Toddv.  Damet..  -621 

4.  Tba  proper  rol^  in  o«sm  of  this  sort,  wher* 
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that  all  the  defendants  affected  by  a  joint 
decree  (although  it  may  be  otherwise,  where 
the  defendants  hare  separata  and  distinct 
interests,  and  the  decree  is  several,  and  does 
not  jointly  affect  all)  should  be  joined  in  tbe 
appeal ;  and  if  any  of  them  refuse  or  decline, 
upon  notioe  aud  process  (in  the  nature  of  a 
summons,  and  seTcranoe  in  a  writ  al  emtr), 
to  be  iaaoed  in  the  court  below,  lo  become 
parties  to  tbe  appeal,  then  that  the  other 
defendants  should  be  at  liberty  to  prosecute 
the  appeal  tor  tbemselTes  and  upon  their 
own  account,  and  the  appeal  as  to  the  others 
be  pronounced  to  be  deserted,  and  the  decree 
of  the  court  below  as  to  them  be  proceeded 
in  and  eieeuted Id. 

AKBITRAaKNT  AND  AW  ABO. 

I.  It  WM  tfK«A  between  HoA.  and  H.,  that 
HcA.  should  withdraw  entnet  of  10,000 
acres,  part  of  11,66S  acres,  which  had  been 
located  for  tbe  use  of  H.,  and  should  re- 
locate the  same  elsewhera;  and  that  the 
10,000  acres,  tbe  entries  of  which  had  been 
withdrawn,  and  the  10,000  acres  relocated 
elsewhere  by  McA.,  should  be  vilued  by  two 
disinterested  persons,  one  to  be  chosen  by 
by  esch  party,  and  if  the  two  could  not  agree 
on  the  value  of  the  land  or  any  part  thereof, 
tbej  should  chooae  a  third  person,  who 
should  agree  on  the  value  of  the  land,  and 
that  H.  should  have  so  much  of  the  land  re- 
located, as  should  amount  to  the  value  of  tbe 
land  for  which  the  locations  had  been  re- 
newed; and  also  to  the  value  of  (20O0  in 
addition  to  the  value  of  the  10,000  acrea. 
The  two  persona  appointed  could  not  agree 
aa  to  the  value  of  part  of  the  land,  and  they 
nominated  a  third  person ;  of  Che  three  per- 
sons thus  appointed,  two  only  agreed  as  to 
tbe  value  of  part  of  the  land.  It  is  an  un. 
reasonable  construatiou  of  this  agreement, 
that  it  was  so  framed  as  that  it  not  only 
might  fail  to  accomplish  the  very  object  in- 
tended,  but  that  in  all  probability  it  must  fail, 
and  become  entirely  nugatory,  as  the  third 
man  was  not  to  be  called  in  until  the  two 
had  disagreed  ;  it  is  a  more  reasonable  con- 
struction, to  consider  the  third  man  as  an 
umpire  to  decide  between  the  two  that 
should  diEagree;  this  would  insure  the  acoom- 
plilbment  of  tlie  object  the  parties  lutd  in 
view.  The  valuation  by  tbe  two  appralsera 
was  within  the  submission.  iToiiMa  v. 
.}fcATtkvr *1 83 

S.  Where  there  is  an  original  delegation  of 
power  In  three  persons,  for  a  mere  pitnte 
purpose,  all  must  agree ;   or  the  aatborit; 
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ABUT. 

1,  An  Utkm  wu  biODght  b;  tb«  Cnitad  fiutea 
■gaiuBt  Oiptain  Eliuon,  Tor  a  baknoe  due 
by  bim  u  disburttipg  officer  at  Fonreas 
OalhouD  ;  tbe  defendant  claimed  an  allawance 
as  commEuioDS  on  Ihe  digbummsnt  of  Urge 
mnia  of  monej,  under  ihe  orders  of  the  war 
dsfMrtmenc,  in  1884,  and  the  jean  included 
up  to  1848,  under  the  regulaUona  of  the  war 
department,  contained  in  the  armj  reguia- 
tiona  printed  in  lS!l,"at  the  nile  of  ivo 
dollars  per  diem,  during  the  coDtloaaiice  of 
•aeh  diabnrBement.  prorided  Ihe  whole 
amount  of  emolumenta  ihall  not  exceed  two 
and  a  bftlf  per  cent,  on  the  som  expended.'' 
UMUd  Slata  V.  BlioMm 'SSI 

S,  B;  a  Bubseqaeot  regalition  of  tbe  war  de- 
partmenl  of  14th  Uarch  1880,  adopted  in 
consequence  of  Ihe  prortaions  of  an  act 
of  ooDgreBS  of  Sd  March  181)6,  all  extra 
ooDtpenaation,  of  evarj  kind,  for  which  pro- 
riiton  had  not  been  made  b;  law,  was  dis- 
allowed. The  defendant's  intestate  claimed 
that  the  prorisions  of  the  act  of  March  8d, 
ISSS,  were  applicable  oa\j  to  the  diehaning 
of  public  mone;  appropriated  by  law  during 
the  session  of  congress  in  which  that  act  was 
pawed:  Hdd,  that  the  order  of  tbe  war 
dqiartnient  of  14th  March  183e,  took  awaj 
all  right  to  the  extra  sllovaoces  claimed 
under  the  prior  anuj  regalationa Id. 

S.  The  power  of  the  eiecudve  to  eatablliih  nilea 
and  r«^laUona  for  the  government  of  tbe 
umj  is  undoubted;  the  power  to  establish, 
uecessaril},  implies  tbe  power  to  modifj  or 
to  repeal,  or  to  create  anew.  The  8ecretai7 
of  war  is  the  regular  coustitutlooal  organ  of 
(he  president  for  the  administration  of 
milllaij  establishment  of  Ibo  nation  j 
rales  and  orders,  publlcl;  promulgated 
through  liim,  must  be  received  as  the  ■< 
the  executive,  and  aa  such  are  binding  upon 
all  within  the  sphere  t>t  his  1^  and  oonati- 


granteM,  th«  pnmmptiai  of  the  Uv  ti  that 
the  gruilaes  accepted  the  deed id. 

S  The  deliver;  of  a  deed  of  osslgnmeDt  for  the 
benefit  of  creditors  to  the  clerk,  to  be  i«- 
oordad,  maj  be  oonsidered  as  a  delivei;  to  a 
stranger,  for  the  u-e  of  the  ureditora,  there 
being  no  condition  annexed  to  the  aitign- 
ment,  making  it  an  eeorow Id. 

4.  Aftertbeaiisignment,thecreditars  for  whose 
benefit  the  same  was  made,  negleotad  to 
appoint  an  agent  or  trastee  to  eiecuta  it,  snd 
the  property  aswgned  rwnained  In  tbe  hand* 
of  the  assignor ;  the  ptopertir  consistad  prln- 
dpall;  of  claita  in  aetim,  which  the  assignor 
went  on  to  collect,  and  divided  the  proceeds 
among  tbe  crediUna,  nnder  the  assignment ; 
no  one  of  the  oreditora  was  diasitisfled ;  and 
at  any  time  the  oreditors  could  have  taken 
the  property  out  of  tbe  bands  of  the  asaignnr : 
BM,  that  leaving  the  property  in  the  hands 
of  tbe  assignor,  under  these  circamstancMa, 
did  not  affect  tbe  assignment,  nor  give  a 
light  to  a  creditor  not  preferred  by  it  to  set 
it  aside Id. 

B.  K.  was  disdurged  by  the  insolvent  laws  of 
Fennsylvaniit,  after  having  madu,  Mcording 
to  tbe  reqniremenis  of  the  law,  an  assign- 
ment of  "  all  his  eatata,  property  and  effects, 
for  the  benefit  of  his  creditors  ;  after  his 
diacharge,  he  prsesnted  a  petition  to  eongrass 
for  oompensation  for  extra  services  per- 
formed  by  him  as  United  States  ganger, 
before  his  petition  for  his  discharge  by  tha 
insolvent  law  ;  as  ganger,  he  had  raoeived 
the  salary  allowed  by  law ;  but  the  wrvicea 
for  which  oompenaaUon  was  a^ed,  were  per- 
fonned  in  addition  to  those  of  ganger,  by 
regaopng  wines,  which  had  become  neces- 
sary by  an  act  of  congress  reducing  the 
duties  charged  upon  them;  oongrees  passed 
an  act,  giving  him  ■  sum  of  money  tor  those 
extra  services:  iMi^  that  the  assignee,  under 
the  insolvent  laws,  was  entitled  to  receive 
from  the  treaanry  of  die  United  Siatea  tha 
amoont  so  aUowed.     Jftfaar  t.  JMs...*SSl 


ASSIQNKBMT. 

].  A  debtor  may  lawfully  apply  his  property 
to  tbe  payment  of  the  debts  of  such  creditors 
as  he  may  chose  to  prefer,  and  he  may  elect 
the  ti:iie  when  it  is  to  be  done,  so  as  to  d 
it  effectual ;  such  preference  must  u 
sarily  operate  to  tbe  prejudice  of  creditors 
not  provided  for,  and  cannot  taniiab  any 
evidence  of  tcandulent  Intention.  7t 
UwT.  WhiUr. ' 

L  When  a  deed  of  assignment  is  abaolnt« 
apon  it*  face,  without  any  condition  whatever 
attached  to  it,  and  in  for  the  benefit  of  the 


BILLB  or  BXOHAKOM. 

1.  Aotkm  in  the  drcult  oonrt  of  New  York  on 
a  bill  of  axohant^,  aac«9ted  in  New  Tork, 
inatituted  by  tha  holder,  a  dtlsen  of  tbe 
■tale  of  Maine ;  the  acceptance  and  indorse- 
ment of  tbe  bUl  were  adinitt«d,  and  the  de- 
fence was  rested  on  allegations  that  the  bill 
had  been  received  In  payment  of  a  p(«- 
eiistent  debt,  and  that  the  aee^jtaaoe  had 
been  given  for  lands  wfal<A  the  aooeptor 
had  purehased  from  tbe  drawer  «f  tbe  bill, 
to  which  Unds  tbe  drawer  had  no  titls^  and 
that  the  quality  of  the  lands  bad  bMO  ada- 
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1,  ud  xbt  pcrchuer  impwed  apon 
b;  the  fnad  of  the  drawer,  and  those  who 
weca  oo-ownere  of  the  land,  and  co-operators 
in  ibe  lale  ;  tb«  bill  accepted  had  been 
nodTSd  b<md  fidt,  uid  before  it  was  due. 
Hmtc  U  ho  doobt,  that  a  tKtnd  Jide  bolder  of 
•  negotiable  InstrnmeDt,  for  %  Tsluable  oon- 
ddentbm,  witboot  anj  no^oe  of  the  facts 
which  impliMte  iti  Tallditjt  m  between  the 
anteoedent  parties,  it  he  takes  It  nnder  an 
IndorMmsnt  made  before  the  uune  becomes 
due,  bolde  the  title  unaffected  by  thoee  facts ; 
and  maj  reooTsr  thsreon,  although,  u  be- 
tween the  antooedent  parties,  the  transaction 
m«7  be  without  an;  legal  Talidlt;.  Swift  v. 
l^KM •! 

S.  The  holder  of  negotiable  paper,  befoie  it 
is  due,  is  not  boond  to  prove  that  he  is  a 
honA,fidt  holder  for  a  valnable  consideration, 
without  notice;  for  the  law  will  presune 
that,  In  the  absence  of  all  rebutting  proof ; 
and  therefore,  it  is  incmnbent  on  a  defendant 
l«  establish,  bj  waj  of  defence,  aatiafictot; 
proofs  of  the  contrary,  and  thus  to  overcome 
the  prtipd /iwia  titie  of  the  plaintiff Id. 

t.  B.  h  McS.,  merchants  at  New  Orleans,  were 
the  factors  of  F.  &  Co.  of  Huntsrille,  Ala- 
bama, and  mads  adTaaces  on  cotton  shipped 
to  them ;  in  August  1834,  P.  k  Co.  were 
iadebled  to  B.  &  UcE.,  {1316  ;  and  Wil- 
liams, the  agent  of  B.  &  HcK.,  agreed  with 
P.  Jk  Co.,  that  B.  &  McE.  would  sdrance 
tie,000  on  bilis  to  be  drawn  between  the 
SOth  of  April  and  the  Slat  Jul;  1886,  by 
P.  k  Co.,  and  aoj  two  of  eix  persons  named, 
among  whom  were  Horton  and  Terr  j,  two  of 
the  detendania  in  the  auit.  Before  Jul;  Slat, 
IBSS,  sereral  shipments  of  cotton  were  made 
to  B.  A  HcE.,  bj  P.  &  Co.,  and  several  bills 
were  drawn  by  them,  jointly  with  Borton 
and  Terry,  and  by  others  without  them  \  all 
of  which  wera  acc^(«d  by  B.  &  HcK.  These 
bitia,  with  the  adraaces  before  made, 
amounted  to  %i9,m,  and  the  proceeds  of 
tbe  shipments  were  122,460;  B.  &  HcE. 
applied  these  proceeds  to  the  liquidation  of 
the  bills  drawn  by  P.  Ji  Co.,  to  the  eiclnaion 
of  those  drawn  by  them  Jointly  with  Horton 
■ud  Terry ;  and  m  these  bills  exceeded  the 
proceeds  of  tbs  cotton,  they  brought  an 
aetloiou  a  bill  drawn  June  4lh,  IS8B,  by 
P.  &  Co.,  and  Horton  and  Terr;,  amounting 
to  C8000.  The  circuit  court  inatructed  the 
Jury,  that  It  they  believed  froia  the  evidence. 
that,  at  the  maturity  of  the  bill,  B.  ft  HcK. 
had  sufficient  funds  of  F.  &  Co.  to  pay  the 
UU,  and  Horton  and  Terry  to 
dation  drawers,  and  auretiesonly,  then,  in 
absence  of  any  iDstructions  from  F.  k  Co. 
regard  to  tbe  application  of  the  funds,  B.  k 
HcK.  were  bound  to  apply  them  to  pay  the 
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bill  and  could  not  hold  them  to  pay  a  bOl 
drawn  on  them  by  P.  k  Go.  only,  which  had 
been  accepted  by  Cheta,  and  was  not  then 
due  ;  Htld,  that  the  inatructions  of  the  di^ 
cuit  court  were  correct.     £ramfcrv.  PAfl. 

fip.. *iai 

4.  When  a  factor  makes  advances,  or  incura 
liability,  on  a  oonsignment  of  goods,  it  tber« 
be  no  special  agreement,  he  may  sell  tha 
prop,  rty,  in  the  eierciie  of  a  sound  diacre- 
tion,  acoordiai;  to  general  usage,  and  reim- 
burse himself  out  of  tbe  proceeds  of  tha 
sale,  and  the  consignor  had  no  right  to  inter- 
fere. The  lien  of  the  factor  tor  advaucea 
and  liabilities  incurred,  eitends  not  only  to 
the  properly  consigned,  but,  when  sold,  (o  the 
proceeds  in  tbe  hands  of  tlie  vendee,  and 
the  securities  therefor  Ed  the  hands  of  the 
factor Id. 

E.  The  acceptor?  of  tbe  bi^l  of  exchange  hav- 
ing, when  the  bill  became  due,  funds  of  the 
drawers  in  their  hands,  suScicut  to  pay 
the  aame,  the  liability  of  the  acaomnK>dation 
drawers  waa  as  completely  discharged,  on 
payment  of  the  bill,  as  that  of  the  princi- 
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0.  WtKiiiA(hM,14P«t.S84;  SibbaM'sCue, 

Iblil.  19S.  United  Siatit^.  HentM...»\m 
10.  Tbe  questions  presented  to  this  court  on 
the  writ  of  error  being  the  Mme  vlth  tboBe 
in  BndBtreet  o.  ThomHa,  12  Fet.  171,  the 
jiidgmeDt  of  the  circuit  court  In  favor  of  the 
defendant  in  error,  wu  rereraed.  Brad- 
tlTtd  T.  FotUr. •817 

CaANOEEY. 

1.  Conrta  of  chancery,  acting  in  ptnanum,  nu.T 
well  decree  tho  convefance  of  laud  in  aa; 
other  atate^  and  maj  enforce  Ibeir  decree  bj 
process  against  the  defendanl ;  bat  neither 
the  decree  itBelf,  nor  an;  conveyance  ander 
it,  except  b;  the  person  in  whom  the  titte  ia 
Toated.  c&n  operate  bejond  the  jariadiction 
of  the  court.      WaUcint  t.  Holman. '23 

8.  It  ia  not  perceived,  wh;  a  court  of  Law 
shoald  r^^  a  reaul^ng  trust  more  ttiac 
anj  other  equitable  right;  and  any  attempt 
to  ^Te  effect  to  those  rigbta  at  law,  through 
the  instmineDtaUtj  of  a  jury,  muat  lead  to 
confuaiOD  and  uncertalot;;  equitable  and 
legal  jariadtctioDS  have  be«n  wisely  sepa- 
rated; and  thii  aoondest  inaiima  of  luris- 
prudence  reqaire  each  to  be  eierdied  in  ita 
appropriate  sphere Id. 

t,  A  decree  of  perpetnat  injunction  on  soit* 
iuBlitated  on  tho  common-law  aide  of  the 
circuit  court  of  the  dislriut  of  Columbia,' 
revBrsed,  and  the  bill  dismissed ;  ibe  ao- 
counta  between  the  parties  having  been 
erroneously  adjusted  in  the  drouit  court. 
Kudorff  r.  Smith "133 

4.  The  court,  under  the  prayer  in  a  bill  in 
chancer;  for  general  relief,  will  grant  luch 
relief  only  as  the  caae  BtsCed  In  the  bill  and 
sualained  by  the  proof  will  justif;.  BbAaon 
T.  afcArthttr 'isa 

B.  On  the  dissolutioD  of  a  partnerahip,  In  I8S2, 
it  was  agreed,  with  the  cut-guing  partners, 
U.  and  B.,  tbat  the  debta  due  lotbe  partner- 
ship  should  be  collected  by  the  remHlnlng 
partners,  K.  and  HcL,  and  the  debts  due  by 
the  partnership  should  be  paid  by  them,  and 
a  &i«d  sum  should  be  paid  to  E.  and  B., 
when  a  lufflaient  sum  «u  collected  for  that 
purpose,  beyond  the  amount  of  the  debts 
doebytbeGrm.  In  1S2T,E.  and  Xcl. having 
gone  on,  nnder  ttiis  agreement,  to  collect  the 
debts  due  to,  and  pay  the  debts  due  by 
the  partnership,  H.  and  B.  filed  a  bill  in  the 
circuit  court  of  the  South  Carolina  iliatrict, 
against  K.  and  UcL,  charging  that  there  was 
a  lurplna  of  the  partnership  effects,  after 
paying  all  the  debta,  sufficient  to  pay  them 
the  aom  which,  by  the  agreement  made  on 
the  dlaaolulion  of  the  partnerthip,  was  to  be 
paid  to  than,  and  claiming  certain  Brldge- 
tdlU,  which  were  |«  b«  delivered  to  them  j 


EX.  «79 

and  praying  for  an  aoooont"  The  drcnlt 
court,  after  proceeding  in  the  case,  the 
aceooDta  bavlng  been  frequently  before  a 
master,  and  after  evidence  had  been  taken, 
made  a  decree  in  favor  of  H.  and  B,,  for  a 
certain  sum  of  money,  &c.,  and  the  defend- 
ants appealed  to  the  supreme  court ;  it  was 
contended  by  the  appellants,  that  the  circuit 
court,  sitting  in  chancery,  had  no  jurisdic- 
tion beyond  that  of  compelling  a  discovery 
of  the  amount  which  E.  and  McI.  had  re- 
celved  under  tfae  agreement ;  and  that  if  any. 
thing  was  found  diM  to  H.  and  B.,  they  were 
bound  to  resort  to  their  action  at  law  on  the 
covenant  entered  into  at  the  dissolution  of 
the  partnership,  to  recover  it.  This  is  a 
ckar  case  for  relief  as  well  as  for  diacovery 
;□  chiDcerj;  fi.  and  B.  were  entitled  to  an 
account ;  and  if,  upon  that  account,  anything 
waa  found  to  tie  due  to  them,  they  were, 
upon  well-settled  chancery  principles,  entitled 
to  relief  also.     KiUfg  t.  Hobby *2n9 

I.  Aoootdiog  to  the  ordinary  proceedings  of  a 
courtof  chancery,  the  court  should  pass  upon 
each  item  of  an  scoounl  reported  by  a  mas- 
ter, when  the  amount  actually  received  by  a 
party  is  in  controversy  ;  this  is  necessary  to 
enable  the  appellate  court  to  piai  its  judg- 
ment on  the  items  allowed  or  disallowed  in 
the  inferior  court.  But  in  a  case  where  the 
remainiug  partners  had  received  the  sum 
claimed  from  them,  beyond  the  debts  they 
had  agreed  to  pay,  it  mattered  not  how 
much  mora  tbey  had  received;  and  auch  a 
case  does  not  reqnire  a  statement  of  lbs 
exact  amount ;  the  evidence^  and  accounts, 
and  exceptions,  being  all  in  the  record 
brouf^ht  into  the  appellate  court,  the  court 
can  determine  whether  the  sum  mentioned 
is  proved  to  have  been  collected  or  not. .  Id. 

7.  There  is  no  propriety  in  requiring  technical 
and  formal  proceedings,  when  they  tend  to 
embarrass  and  delay  the  administmlion  of 
justice,  unless  they  are  required  by  some 
fixed  prlociplea  of  equity  law  or  practice, 
which  the  court  would  not  be  at  liberty  to 
disregard Id, 

i.  The  defendants  had  diaolalmed  the  ownar- 
sbip  of  certain  lota  which  were  deacribed  Iq 
the  bin,  and  of  which  they  were  charged  with 
being  owners ;  the  clrcnlt  court  diamlssed 
the  bill  ss  to  thsM  loU :  BM,  that  this  was 
proper;  there  was  no  piotiable  causa  for 
retaining  this  part  of  the  bill,  to  obtain  an 
account  from  the  respondents ;  obviously,  no 
claim  existed  that  could  be  made  arailable 
for  the  complainanta,  in  regard  to  thia  por- 
tion of  tba  property.  SarptrnJiiiff  t, 
Dmth  Clutnh aitM 

8m  LnuiAnoa  of  AonMHb 


OITT  (ff  MOBILE. 

Sea  Oltj  ol  HoUle  v.  EalaTa,  ■2S4 ;  Cit;  of 
Itobile  a.  EhUett,  *S60  i  Watkina  «.   Hol- 

OONSTlTtmoN. 

1.  It  Kill,  probably,  b«  found,  when  ire  look  to 
the  cbaracter  of  tbe  coDBtitutioa  of  Ibe 
Dnitad  States  itaclf,  Ifae  objects  wLicb  it 
•Mke  to  tatuD,  the  powers  wbich  It  oonfere, 
the  duties  which  it  enjoiiu,  aod  the  rights 
which  it  secures ;  at  well  is  Che  known  hia- 
torlca]  fact,  that  manj  of  its  proviaiona  were 
ciatt«ra  of  compromiaa  of  oppoung  intereala 
and  opinianji  j  that  no  unlfarpi  rule  of  inter- 
pretation can  be  applied,  which  mnj  not 
allow,  even  If  it  does  oot  poaitively  demand, 
man)>  modificstiona,  in  its  actual  applioalion 
to  partioqiar  olauaea.  Perhaps,  the  safest 
rule  of  interpretation,  after  all,  will  be  found 
to  be,  to  took  to  the  nature  and  objects  of 
(he  particular  powers,  duties  and  rights,  with 
all  the  liftbt  and  aids  o(  contcmporarr  his- 
tory, and  to  give  the  words  of  each  just  such 
operation  and  force,  consistent  with  their 
le^tinuM  toeaning,  as  to  fairly  secure  and 
attun  the  ends  propoaed.  iV^  r.  Com- 
moniMatih  of  Pauuylvmia 'BSB 

00H8TIT0TIONALITT  OF  STATE  LAWS. 

] .  Ad  act  was  paased  by  the  legislature.  In 
1840,  by  wblcb  certain  lands  held  under  con- 
Teyances  from  the  president  and  truataea  of 
the  Ohio  University,  al  Athena,  were  directed 
to  be  aasessed  and  taxed  for  county  and 
■late  purpoPGs;  a  bill  was  filed  by  the  pur- 
ebasers  of  the  land,  af^lnxt  the  tax-collector, 
praying  that  he  should  be  perpetually  en- 
joiaei  from  enforeing  the  payment  of  the 
taxe«,  becaoae  the  land^  bad  been  exempted 
by  ■  atatute  of  Ohio,  o!  18D4,  which  tlie  bill 
alleged  eoiereil  into  tlic  conditions  of  sale, 
under  which  the  complainants  lieM  the  land  ; 
it  waa  insialed,  that  Cho  act  of  1840  violated 
tbe  contract  with  (he  purchnaers,  and  was 
rcud,  being  contrary  to  the  clause  o(  the 
eoDBtitution  of  the  United  Stales  wiiich 
prohibits  the  ftales  from  passing  any  law 
Tiolaling  the  obligation  of  contracta ;  the 
supreme  court  of  Ohio  dismissed  the  bill  of 
the  complainants.  The  ordininceat  ITa7,by 
wbich  a  large  scclion  of  country  in  Ohio  was 
•old  to  a  company,  gave  two  complete  town- 
shipa  of  land  for  the  pnrpoaefl  oF  a  unirei^ 
sity;  In  ISM,  an  act  of  the  legislature  of 
Ohio  established  the  university,  on  the  foun. 
dation  of  tbe  fund  granted  by  congress,  and 
ratted  lb*  land  in  the  eorporation  of  the 
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nniveruty ;  the  aet  dlnelad  Aa  naniMr  Ib 
which  the  land  was  to  be  leased,  reasTring 
root  to  the  corporation ;  ttnd  the  17th  eeo- 
tiou  directed,  that  the  land  appnqtriated  and 
vested  by  tbe  act,  should  be  exempted  from 
all  atate  taxes.  In  1816,  (he  le^UUii* 
authoriled  aU  the  nniveraity  land,  not  in- 
camberad  with  leases,  or  iriiicb  had  not  b«ea 
re-entered  by  the  trustees  of  the  nniveraity, 
or  to  which  tbej  had  regained  their  title,  to 
be  sold  In  fe«-aimpla,  for  tb«  bendt  of  tb« 
nniversitj ;  the  oomplalnanta  pniehased 
tbe  lands  held  by  tbem,  under  thk  statula, 
and  took  deeda  Id  f«e ;  no  exemption  freaa 
taxes  being  contained  in  the  atatute,  nor  in 
th^r  deeds:  BM,  that  the  lands  Iwriiig 
been  purchased  under  the  aot  of  18SB,  aiMl 
not  beluf  held  under  the  act  of  IB04,  were 
aubjeot  to  taxation ;  all  the  porehaseen 
held  under  tbe  act  of  IBSS,  and  oonid 
not  go  behind  it ;  and  their  lands  were  sub- 
ject like  other  persona',  to  be  taxed  by  tbe 
state.  ArnutriBng  t.  TVforanr  of  Alktu* 
Oomtty "88 

S.  Tbe  case  of  the  New  Jersey  ■.  Wilson,  7 
Cranch  IM,  cited  and  afSrnted.  In  that 
case,  the  !>nd  had.  For  a  sufficient  considera- 
tion, been  given  by  the  state  to  a  cerbJn 
Indian  tribe,  and  waa  declared  to  be  for  ever 
exempt  from  taxes;  tbe  Indians,  with  tbe 
consent  of  the  state,  sold  tbe  land,  and  tbe 
purchaser  of  the  Indian  title  obtained 
the  land,  with  the  exemption  from  taxes 
granted  by  the  state Jd. 

8.  A  captain  of  tbe  United  States  reventie- 
cuLter,  on  Erie  station,  in  Pennaylvania,  was 
rated  and  assessed  for  county  taxes,  as  an 
offlceroFtbe  United  States,  for  hia  office: 
Hfld,  that  he  was  not  liable  to  be  rated  and 
nsacescd  for  hia  office  under  the  United 
States,  for  county  rates  and  teriea.  Datbitu 
V.  Ccmmun'oneri  of  Brit  CotaOy *4S6 

4.  The  question  presented  in  the  case  before 
the  courts  of  Pennsylvania  was,  whether  tbe 
olGce  of  captain  of  the  revenne-CQtter  of 
the  United  Stntes  was  liable  to  be  aassaeedfor 
taxes,  nnder  tbe  laws  of  Pennsylvania.  The 
validity  of  tha  laws  of  Pennsylvania,  impos- 
ing such  taxes,  was  in  question  in  Ute  case, 
on  the  ground,  that  the  laws  were  repngnant 
to  the  constitution  and  lawa  of  the  United 
States ;  and  the  coart  decided  in  favor  of 
tbe  validity  of  the  law.  The  snprems  oonrt 
of  the  United  States  has  jurisdiction  on  a 
writ  of  error  in  such  a  case , .  .Id. 

fi.  Taxation  is  a  sacred  right,  essential  lo  tbe 
existence  of  government;  an  luddent  of 
sovereignty;  the  right  of  leglslalion  la  ctk 
extenuve  with  the  incident  to  attach  it  opon 
all  persons  and  property  within  the  jurladlo- 
tkm  of  a  alAte,     But  in  our  systen,  IbM* 
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ai*  BndUtloiw  upon  dwt  right ;  then  is  a 
oonoarrsnt  right  ot  legislation  ia  tbe  lUtee, 
Rod  tbs  United  Sutee,  except  M  both  are 
raatraiaed  by  the  constitation  ot  the  United 
States;  botii  are  restraiaed  bj  eipreaa  pro- 
hibltlOD*  In  the  oonatitntian ;  and  the  ttalM, 
b;  auch  as  are  recjpcocaJI;  implied,  when  the 
exeraM  of  the  right  bj  a  state  coo&icte  with 
the  perfect  eiecatioo  of  aiiocher  eoreteign 
power  del^aled  to  the  United  Sutea.  That 
ociHUS,  when  taxation  b;  a  state  sot*  apon 
the  inslrnmenti,  and  emolunwnta  and  per- 
sona, which  the  United  Slatea  maj  use  and 
employ  M  neceuarj  and  proper  meuie  to 
execute  their  soTereign  power.  The  gorern- 
ment  of  the  United  Statea  is  eapreme  withhi 


;  the  n 


and  proper  to  canj  into  effect  the  powera  in 

the  conslitatioii  ate  in  congrtM Id. 

ft.  Tbe  oompenpalion  of  an  officer  of  the 
United  Slatea  is  Sied  bj  a  law  made  bj 
coogrees;  it  Is  in  its  eioloslTe  disoreUon  to 
declare  what  shall  be  given  ;  it  eieroises  the 
discretion  and  fixes  the  anonat ;  and  confers 
upon  the  olBcer  the  right  to  recelTe  it  when 
it  has  been  earned.  Anj  law  of  a  state  im- 
poaing  a  tax  upon  the  office,  diminishing  the 
reoompense,  is  in  eonflict  with  the  law  of  the 
Uniled  Butea  whieh  aecocea  tbeallowanoeto 
the  officer Id. 

OONSTBUOnOH  Of  BTATB  LAW& 
See  Eaun :  Bul  Sctati,  1. 


1.  The  act  of  congress  of  S6lb  Xa;  18M,  en- 
titled "an  act  granting  certain  lota  of  grouDil 
to  the  corporation  of  the  cilj  of  Mobile,  and 
to  certain  indiTlduala  of  the  aald  city,"  relio- 
quiehed  theriqhia  of  the  United  Hiixps,  what- 
erer  thej  were,  in  the  lot  in  quwtion,  to  tite 
proprietor   of   the   front  lot.     Wuticmt  t. 


9.  Tbe  act  of  tbe  l^latnre  ot  Alabama, 
which  antborijad  Barah  Holman,  lealdent  In 
Boston,  tbe  adminiatratrii  of  OliTer  Holman, 
to  sell  the  estate  of  wbiob  Holman  died 
aeiaed  in  the  citjof  Mobile,  was  a  valid  act; 
and  the  deed  made  nnder  that  statute,  ac- 
cording to  Ila  prorlelons,  was  legal  and 
operative,  and  waa  antboriied  by  the  conatl- 
tntion  of  Alabama. Id. 

S.  A  lot  of  ground,  part  of  the  ground  on 
which  Fort  Charlotte  had  been  erected,  in 
tbe  citv  of  Mobile,  before  the  territory  waa 
aoqu1i4d  from  Spain  by  the  United  Btalea, 
had  been  sold  nnder  an  net  of  oongrgaa  of 
181B;  the  lothad  been  laid  out  acoordlng  to 


a  plan  by  whldi  ft  ■treet.oaUad  Water  atnet,' 
waa  rnn  along  the  margin  of  Mobile  river ; 
and  the  street  waa  extended  over  part  of  the 
ute  of  Fort  Charlotte;  tbe  lot  was  «itasted 
west  ot  Water  street ;  but  when  aold  by  tbe 
United  Stales,  its  eastern  line  was  below 
hif^water  mark  of  tbe  river.  The  pur- 
chaeer  of  this  lot  improved  the  lot  lying  in 
front  of  it,  east  of  Water  street,  having 
filled  il  up  at  a  heavy  expense,  thos  tecUm- 
ing  it  from  the  river,  which  at  high-water 
had  covered  it ;  when  the  lot  east  ot  Water 
street  was  purchased,  the  purchaser  conid 
not  pass  along  the  slreel.  except  with  tbe 
aid  ot  logs  and  other  timber;  Water  street 
was,  k  183S,  filled  up  at  the  coat  ot  the 
mty  ot  Mobile ;  taxes  and  ajieeeaiiienta,  tor 
makiog  side-walks  along  Water  street,  were 
paid  to  the  city  of  Mobile,  by  the  owner  of 
the  lot ;  the  city  of  Uobile  had  brou^t  snit 
for  taxes,  and  had  advcrtiaed  the  lot  for  aale, 
aa  the  property  of  a  tenant  under  a  purchaser 
of  the  lot.  On  the  SBth  of  May  1834,  con- 
gress passed  an  set  which  declared,  in  the 
flrat  lection,  that  all  the  right  and  claim  of 
the  United  States  to  the  lota  known  aa  the 
HoapitHl  and  Bakehouse  lots,  containing 
about  three-fonrlhs  of  an  acre  of  land,  In  the 
stale  of  Alsbami ;  and  all  the  right  and 
claim  ot  the  United  Btatea  to  all  the  lota  not 
Bold  or  conflrmed  to  individuals,  either  by 
that  or  any  former  act,  and  to  which  no 
equitable  title  existed,  in  favor  of  any  indi- 
vidual nnder  that  or  any  other  act,  between 
hlgh-waler  mark  and  the  channel  of  the 
river,  and  between  Chnrch  street  and  North 
Boundary  atreet,  in  front  of  the  city  ot 
Mobile,  should  be  vested  iu  the  corporation 
of  the  city  ot  Mobile  for  the  use  of  the  city 
tor  ever  ;  the  second  eection  provided,  "  that 
all  the  right  and  cinim  ot  the  United  Slatea 
to  so  many  of  the  lota  east  of  Water  street, 
and  between  Church  street  and  North  Bonn- 
dsry  street,  now  known  as  water  Iota,  as  are 
situated  between  the  channel  of  the  river 
and  the  front  of  the  lots,  known  under  tbe 
Spanish  government  as  water  lots,  In  tbe 
said  city  of  Molrile,  whereon  improvements 
have  been  made,  be  and  the  some  arc  hereby 
vested  in  the  several  proprietors  and  occu- 
pants of  each  of  the  lots  heretofore  fronting 
on  tbe  river  Mobile,"  &c  Tbs  r\t.j  of 
Mobile  claimed  from  tbe  defendant  In  error, 
the  lot  held  by  him,  under  the  pnrohese  from 
the  United  Stales,  and  tbe  Improvements 
before  detwribed  ;  asserting  that  tbe  same 
vas  vested  in  the  city  by  the  first  section  ot 
the  Bct  of  1SS4  :  Hdd,  that,  nnder  the  pro- 
vifions  of  the  second  aoetioo  of  the  sot,  (be 
defendant  in  error  claiming  under  tbe  pur- 
vhaaemade  under  tbe  act  of  ISIB,  andundei 
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theaotof  1834,  wtaeatitledtotbelot.   Oify 
of  MobiU  V.  JMa^a "284 

4.  The  right  ralinqaished  b;  the  United  Sutes 
WM  Id  Uio  water  lota,  "lying  east  oi  Water 
■treet,  (od  between  Church  street  >Dd  North 
Bonndar;  street,  nuv  known  u  water  lota, 
as  are  situated  between  the  chaimel  of  the 
riTer  and  the  front  of  the  lots,  kaowu  under 
the  Spanish  goverument  as  water  lots,  in  the 
•aid  cit;  of  Uobile,  whereon  Improrements 
hare  been  made."  The  improTements  refer 
t«  the  water  snd  not  to  itie  front  lots;  a 
reaaoDtble  conetruction  of  the  act  requires 
the  improrements  to  hsTs  been  tnade  or 
owned  bj  the  proprietor  of  the  front  lot,  at 
the  time  of  the  passage  of  the  act ;  being 
proprietor  of  the  front  lot,  and  hsTuig  Im- 
prored  the  water  lot  oppoeite  and  eaat  of 
Water  street,  conatitute  tiie  conditions  on 
which  the  right  ander  tbe  atatate  Teeta, . .  Id. 

5.  A  grant  b;  the  Spanish  government,  oon- 
flrmed  \>j  the  United  States,  was  made  of  a 
lot  of  ground,  in  the  city  of  Mobile,  running 
fom  a  certain  boundary  eastwardly  to  the 
river  ICobile  ;  the  land  adjacent  to  this  lot, 
and  extending  from  high-water  m&rk  to  the 
channel  of  the  rlrer,  in  front  of  the  lot,  waa 
held  by  the  grantee  as  appurtenant  to  the 
fast  land  above  high-water  mark.  Tbe  city 
of  Xobile  ioatituted  an  action  to  recover  the 
flame,  asserting  a  title  to  it  under  the  act  of 
congresa  of  261b  Ha;  1924,  granting  certain 
lots  of  ground  to  tbe  corporation  of  the  cit; 
of  Mobile,  and  to  certain  individuate  In  tbe 
eud  dty:  HM,  that  this  lot  was  within  the 
exceptions  of  the  act  of  1B34 ;  and  uo  right 
to  tbe  same  was  veeted  in  the  city  of  Kobile 
by  the  act.     City  of  MobOt  ■^.  HaiUt.   *ii\ 

CONTRACT, 

1.  The  defendants  In  error,  merchants  in  New 
Fork,  agreed  with  the  plaintiffa  in  error,  H. 
k  Q.,  merchants  in  New  Orleans,  that  in- 
dorsed notes  Hhoutd  be  given  by  H.  &  Q.,  for 
a  oertain  sum,  being  tbe  amount  dae  by  H. 
ft  G.  to  B.  &  Co.,  and  otber  notes  or  drafts 
of  B.  k  Q.,  payable  in  New  Tork,  which  in- 
doned  notes  were  to  be  deposited  In  the 
tuDds  of  L.,  to  be  delivered  to  B.  &  Co.,  on 
th^  performing  their  agreement  witb  H.  k 
0. ;  part  of  which  was  to  take  up  certain 
drafts  and  notes  given  by  H.  k  0.,  payable 
Id  Hew  York.  The  notes,  indorsed  accord- 
ing to  the  agreement,  were  drawn  and  deliv- 
ered to  L. ;  B.  t  Co.  performed  nil  their  con- 
traet,  excepting  the  pavmeDt  of  a  draft  for 
$3000,  and  a  note  for  ilSHS.74,  which, from 
bubility,  they  did  not  pay ;  and  the  same 
were  returned  to  New  Orlaaus,  and  were 
there  p^d,  with  damagea  and  inlereal,  by 
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H.  Jk  0.,  at  a  greM  kws  and  !naoaTNileiu<fc 
The  notes  depoated  with  L.  amounted  to  op* 
wards  of  tTOOO,  beyond  the  draft  for  |200O, 
and  the  note  for  |iasB.74 ;  B.  ft  Co.  filed  > 
petition,  Dccoiding  to  the  Louisiana  pnto- 
tloe,  praying  for  a  decrae  by  whid)  the  id- 
doised  notes  in  tbe  faanda  of  L.  ahould  tw 
delivered  to  them,  equal  to  the  balance  due 
to  them ;  tiie  district  judge  gave  a  decree  in 
favor  o(  B.  ft  Co.,  in  conformity  with  the 
petition :  HM,  that  the  decree  waa  errone- 
oua  ;  and  the  oonrl  reversed  the  aame,  and 
ordered  the  case  to  be  remanded,  and  the 
petition  to  be  dismissed  with  costs,  by  tbe 
elrcuit  conrt  of  LonisiaDa.  Sydt  r.  Boor- 
aem "159 

a.  Tbe  contract  between  B.  ft  Co.  and  H.  ft  O. 
was,  whst  tbe  French  law,  the  bsais  of  that 
of  Louisiana,  calls  a  commutative  contract. 
Involving  mutual  and  reciprocal  obligations  ; 
where  the  acta  to  be  done  on  one  side  form 
tbe  consideration  for  those  to  be  done  on  the 
other 'Id. 

3.  Upon  principles  ol  natural  juatice,  if  acta 
are  to  be  done  at  the  aame  time,  natberpart^ 
to  auch  a  contract  conld  claim  a  fulfilment 
thereof;  unless  he  had  first  performed,  or 
waa  ready  to  perform,  all  the  acta  required 


.  ./d. 


.  When  tbe  entire  fulfilment  of  tbe  cootrad 
ia  conlemplated  as  the  basis  of  the  arrange- 
ment, the  contract,  under  the  laws  of  Lou- 
isiana, is  treated  as  indivisible;  and  neither 
party  can  compel  tbe  other  to  a  specific  per- 
formaoce,  unless  he  complies  with  it  na 
toto. M- 

I.  When  the  contnuit  contained  in  a  deed  haa 
been  varied  or  substituted  by  the  gubsequntt 
acta  or  agreements  of  tbe  parties,  therebj 
giving  rise  to  new  relations  between  them, 
tbe  remedies,  originally  arising  out  of  the 
deed,  may  be  varied  in  conformity  with 
them.  An  action  npon  tbe  deed  would  not 
be  Insisted  apon,  or  permitted,  because  tbe 
rights  and  obligations  of  the  parties  to  the 
suit  would  depend  on  a  state  of  thhigs  by 
which  the  deed  bad  been  pat  aside.  AvA 
y.OiUon. 'BST 


.  Tbe  rule  as  to  oosts  has  been  eatablished  by 
the  4Tth  rale  of  this  court  lo  all  cases  of 
reversal  of  any  judgment  or  deore«  In  tho 
supreme  court,  except  where  the  roverflal  }m 
tor  want  of  jarisdtctlon,  casta  will  bs 
allowed  for  the  plaintiffs  in  error  or  appct- 
lant^  aa  the  case  may  ba,_nnleaa  otberwiaa 
ordered  by  the  o 


BradilTmt  v.  Pat- 
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OOUBTS, 

1.  Id  arsTj  iiutanoci  in  which  >  tribunal  bu 
d*cldad  upon  ■  matter  witbin  its  regular 
Jorisdictioa,  its  deciiioD  maet  be  praBumed 
proper,  and  is  binding  until  nveraed  bj  a 
Buptrior  tribunal ;  and  cannot  be  affected, 
nor  the  rights  of  penona  depeudCDt  upon  it 
be  Impaired,  bj  an;  collateral  proceeding. 
CodMJ.Bdttjf '71 

DKtilSIOKS  OF  8TATB  00UBT6. 

I.  The  34th  sectioD  of  th«  Jodidarr  act  of 
1780,  vhicli  declwM,  "  that  the  Uwa  of  tU 
MTeral  atatea,  except  where  the  conatitution, 
treaties  or  statutes  of  the  United  states  shall 
oibecwise  reeogniae  or  prortde,  shall  be 
r^arded  as  rules  of  decision  in  trials  at  oiHlt- 
moD  law  ID  the  oonrta  of  the  United  8um, 
In  caMS  where  thej  applj,"  has  uniformly 
been  iapposcd  b;  the  aupreme  oourt  to  be 
limited  iniuapplicaUontostatelawBitriotI; 
local :  that  is  to  saj,  to  the  podtlT*  statntet 
«f  the  state,  and  the  conatructhnt  thereof 
adopted  by  the  local  tribuoals,  sod  to  righla 
and  titles  to  things  baTing  •  permanent 
ktoalitj,  such  as  the  cighta  and  titlea  to  real 
eetate,  and  other  loalters  immOTsble  aod 
Intn-temtorial  Id  thdr  nature  and  character. 
The  aeotion  doee  not  extend  to  aontracca  or 
other  inatnuoenta  of  a  uoniinercial  nature; 
the  troe  InterpretatiOD  and  effect  whereof 
are  to  Im  sought,  not  in  the  deoisions  of  the 
local  tribunaia,  but  In  the  general  prioidples 
and  doctrines  ot  commercial  juriapradence. 
Smft  V.  Tyon "1 

i.  Bo  tsi  aa  tbe  decleiona  of  the  state  court*  of 
Uiisiaaipjd  settle  mlea  of  propertj,  ibej  will 
be  properly  respeotad  by  the  supreme  ooart ; 
but  when  tbe  effect  of  a  state  decision  U 
onlj  to  regulate  the  practice  of  courts,  and 
to  determine  what  shall  be  a  JudgneDt,  tbe 
BDpreme  coort  cannot  ooDsider  themselres 
bound  bj  such  deddont,  upon  the  grooDd 
that  tbe  laws  open  which  the;  are  made 
are  local  In  thsir  oharaoter.  Amu  t. 
BmitK •80S 

t.  The  decision  of  a  state  ooart  upon  letters- 
patent  by  which  the  prortnoe  was  origiDally 
grantad  b;  the  king  of  Oreat  Britein,  under 
which  tbe  proprietoti  of  New  Jersey  held 
tbe  province,  Is  DnqoestiiHiably  eotitled  to 
great  wel^t.  If  the  words  of  the  letters- 
pateDt  bad  been  more  doubtful,  fuorv/  if 
tbe  deoialon  of  a  atate  court  on  (heir  con- 
stmcttoD,  made  with  great  deliberation  and 
rsaearob,  oofAt  (o  be  regarded  as  concluuTO. 
JforMMT.  Waddta •868 

4.  QitanI  Whether  od  a  question  wbicb 
depends  not  upon  the  meulng  o(  instro- 


ments  formed  by  the  pe<^le  of  a  state  or  by 
their  autboritj,  but  upon  letters-patent 
granted  by  the  British  crown,  under  which 
certain  rights  are  claimed  by  the  state,  on 
one  baad,  and  by  priTate  Individuals,  on  the 
other,  if  the  sapreme  court  ot  tbe  state  of 
New  Jersey  had  l>een  of  oplnioD,  that  upon 
tbe  face  of  ihe  charter,  the  queetloo  was 
clearly  in  faror  of  the  state,  and  that  the 
proprietors  holding  under  the  lettere-patenl 
had  been  deprived  of  their  just  rights  by  tbe 
erroneous  judgment  of  tbe  state  court,  it 
could  be  maintained,  that  the  decision  of  the 
ooart  of  the  state  on  tbe  conatroction  of 
tbe  lettei-s-pitent  bound  the  supreme  coort 
of  the  United  States 74. 

Duma 


EKROLHXNT  Or  TXSSKLa 

1.  By  the  aot  of  congress,  relating  to  the  en- 
rolment of  ships  and  veasels.  It  Is  not  re- 
quired, to  make  a  bill  of  sale  of  a  Teasel 
valid,  that  it  shall  be  enrolled  In  the  onatooi- 
hoase  ;  the  enrolment  seems  not  to  be 
neceesary  by  tbe  law,  to  make  the  title  valid, 
but  to  entitle  the  veraet  to  the  cbaraoter  and 
privileges  of  an  American  vessel.  £bsfjr  r. 
Buthcouat "818 

a.  A  bill  ot  sale  of  a  veesel,  accompanied  by 
possession,  does  notconsUlute  a  good  titlein 
law  ;  such  an  instrument,  so  aocompaniad,  Is 
primi  faa»  evidBuoe  of  right ;  but,  in  order 
to  Donslituie'a  full  right  under  the  Ull  of 
sale,  the  transfer  abould  be6<>n(ljIi<,andfor 
a  valuable  oonaideraUon. Jit 


ESOAFC 

1.  Action  tor  an  escape  against  the  sheriff  of 
Hadiaon  county,  he  having  received  into  his 
custody,  as  a  prisoner,  ihe  defendant  in  an 
action  in  the  circuit  court  of  ICississippi, 
taken  i.nder  execution,  and  having  suffered 
and  permitted  him  to  eacape.  Tbe  dniiara- 
tlon  set  out  the  judgment  obtained  by  Uve 
plaintiffs  againtt  Scott,  Ihe  defendant  in 
the  oircait  oonrt,  the  execution,  the  arreat 
of  Scott,  and  his  delivery  to  Long,  as  the 
sheriff,  who  received  him  into  bla  custody, 
under  tbe  execution,  and  detained  him  until, 
without  leave  or  license  of  the  plaintiffs  in 
tbe  execotion,  and  against  their  will,  he  inf. 
fered  and  permitted  him  to  escape  and  go  at 
large,  be.  To  this  dedantitm,  the  dafend- 
aiit  pleaded,  that  he  did  not  owe  the  snm  of 
money  demanded  in  (he  deolanttion,  "In 
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him  i"  and  the  JU17  fsnnd,  tliat  tbe  defud- 
■nd  Long  "  doth  oira  tbe  debt  in  the  declus- 
tion  mentioned.  In  """""•  and  form  m 
therein  >U^«d,"  and  MBMiMl '  ducigea  for 
tbe  detention  thereof,  at  IIOIS.SO;  opoo 
which  the  court  gave  jadgemeot  for  (BSBS, 
and  |101ft.9e  damagea,  aad  coata:  BM,  the 
judgment  of  circnit  coart  was  correct,  under 
the  providon  of  the  etatate  of  MiBriaaippi  of 
Tth  June  18SK ;  the  jnrj  were  not  nqnired 
in  the  action  to  find  spaoiallj  that  tbe  pris- 
oner eacaped  with  tbe  conient,  and  thrvngh 
tbe  nc^igence  of  tbe  aberilt;  the  plea 
alleged,  thiit  the  defendant  did  not  owe 
the  earn  of  money  demanded,  "  In  manner 
aad  tor»  as  the  plilntiir  oomplalned  agiinit 
him;"  thii  plea  pot  in  inue  everj  material 
avennent  in  the  declaration;  on  this  iaioe, 
on  the  moat  strict  and  rigid  construction,  the 
jurj  have  eipreeilj  found  ill  that  JB  required 
to  be  fonnd  bj  the  reqoiremaita  of  the  aet. 
L9tig  V.  Pi^mtr aOB 

S.  If  the  eheriS  luffera  or  permits  a  prisoner 
to  escape,  this,  both  in  common  parlance  and 
legal  Intendment,  Ee  an  escape  with  the  con- 
sent of  the  sheriir Id. 

S.  The  object  of  the  act  Is  to  make  the  ahertff 
responiible  for  a  rolunlarj  or  n^ligeot 
escape,  and  that  thli  ehall  be  foond  bj  the 
jurj ;  and,  i[  tliie  appears  from  the  record, 
bj  eiprees  finding,  or  b;  tbe 
elation  of  the  law,  it  la  saffleient. 

B8TATB8  OF  DEOEDENTa 

1.  On  the  death  ol  the  auocetor,  the  land 
owned  b;  him  descends  to  hi*  htira ;  thej 
hold  it  subject  to  tbe  payment  of  tbe  debts 
of  the  anoeator,  in  those  state*  where  it  ii 
liable  to  snch  debts;  the  htira  cannot  alien 
tbe  land  U>  tbe  pr^udioe  of  creditors;  fa 
feet,  and  in  law,  thej  haTe  no  right  to  the 
real  estate  of  their  aoceslors,  except  that  of 
poBseeaion,  nntll  tbe  creditors  ahall  be  paid. 
Watkitu  T.  BoUhm 'SO 

S.  No  objection  I*  peroelTOd  to  the  power  of 
the  legislature  to  inbjeat  the  lands  of  a 
deceased  person  to  the  psyment  of  his  debta, 
to  the  exclusion  of  tbe  personal  property. 
Tbe  legislature  regalates  desoents,  and  the 
conveyance  of  real  estate;  to  define  tbe  rlgfata 
ot  debtor  and  creditor,  la  their  common 
duty,  ths  whole  range  of  remedies  Ilea  within 
UmIt  pnrliKS, Id, 

STIDBNCDB. 

1.  L  ttAmat  at  atata  patera,  pabltsbed  trader 
the  anthoritj  of  an  act  of  congress,  and  con- 
lalidDg  tbs  anthsntioatlon  rsqnired  by  the 


sot,  ii  lepl  srideMt  ]  ta  (ha  Cnhad  Btale^ 
In  all  pnbUo  matters,  the  JoamaU  of  con- 
gress and  of  the  atale  legislatarea  are  eTi- 
dence,  and  also  ths  reports  which  have  been 
aanctioned  and  published  by  authority ;  this 
pobhcatlon  does  not  make  that  oTidence, 
which  intrinsically  ie  not  so ;  but  it  gives,  in 
a  most  authentic  form,  certain  papers  and 
docuDjsnts.  The  Teiy  highest  authority 
attaches  to  state  papers  pubUabed  under  the 
sanetion   of    oongreaa.      WatUiil   t.    Bol. 

m«. *aa 

5.  Tbe  owner  of  property,  alleged  to  have  been 
stolen  on  boaid  an  American  Toael,  on  the 
high  seat,  la  a  oompetent  witness  to  prove 
the  owneiahip  ot  tbe  property  stolen,  on  an 
indiotmeut  against  a  person  ohaiged  with 
the  otTence,  under  the  "act  tor  the  punish- 
ment of  certain  crimes  agaioat  the  Dnited 
SUtes,"  passed  SOth  April  1790.  The  flna 
Imposed  on  the  person  who  shall  be  oon- 
Ticted  of  the  offence  of  stealing  on  the  high 
seas,  on  board  a  Teasel  of  tbe  United  Stalee, 
Is  part  of  the  punishment  in  furtherance  of 
public  justice,  rather  than  an  indemnity  or 
compensation  to  the  owner.  From  the  na- 
ture of  an  Indictment,  and  the  aantence 
thereon,  the  govemment  alone  has  the  right 
to  control  the  whole  prooeedinga,  and  exe- 
cution of  the  aentence;  even  after  verdkc, 
the  govemoient  may  not  ohooae  to  bring  the 
party  up  for  sentence;  and  it  aentanoe  is 
pronounced,  and  tbe  floe  (s  Imposed,  tbe 
owner  has  no  authority  to  interfere  in  the 
collection  ot  it,  any  more  than  the  Informer 
or  prosecutor ;  and  the  fine,  therefore, 
must  be  deemed  reoeiTable  by  the  goverti- 
ment,  and  the  government  alone.  Uraltd 
Statet  T.  Murphy "SOB 

8.  In  cases  of  neoesaitj,  where  a  statue  can 
receive  no  execution,  unleee  tbe  party  In- 
terested be  a  witness,  there  be  muet  be 
allowed  to  testify,  for  the  statute  must  not 
be  rendered  ineffectual  by  tbe  impossibility 
of  proof. Id, 

i.  In  cases  where,  although  the  statute  giving 
tbe  party  or  the  informer  a  part  ot  the 
penalty  or  forfeiture,  oontalns  no  direct 
afflrmadon  that  ha  eball,  nevertheless,  be  a 
competent  witness,  yet  the  court  wiH  Infer 
it,  by  implication,  from  tbe  ianguge  ot  the 
atatate,  or  its  professed  objects    M. 

6.  liability  for  tiie  aots  of  others  may  be  cre- 
ated, either  by  a  direct  authority  given  for 
thrir  performance,  or  it  may  flow  from  their 
adoption,  or  in  some  inatanoea,  from  acquiea- 
eenoe  In  those  acts.  But  presumptions  can 
atand  only  whilst  they  are  compatible  with 
the  conduct  of  thoae  to  whom  it  may  ba 
songfat  to  apply  them ;  and  must  still  laon 
give  pUca^  when  In  conflict  with  dear,  di^ 


eer 


tiaal  and  oonrlnalnK  proof.  .n-oA  t.  Oil- 
Mfi •827 

S.  Tha  circnit  oourt  of  tba  district  of  Colnm- 
bi*  idmitLad  u  aTidence,  ■  BtfttemeDt  by  one 
vhnesB,  ot  irbat  had  b«eD  teatifled  b;  &a- 
otber,  oa  tha  Irial  of  ■  caiue  to  wbich  the 
plaintitF  ia  the  cause  aod  igiiiait  whom 
the  evidence  irta  to  openta,  was  not  a 
partj :  Hild,  that  this  vai  error Jd. 

1.  Wharerer  the  rlgbct  of  a  part;,  founded 
upon  a  deed,  are  dapendent  on  the  Cemuiand 
oonditions  of  that  deed,  the  instrument  Ihul 
oreating  and  de&aing  those  rights  tnuet  be 
reaorted  to ;  and  muat  ref^lata,  moreover, 
the  nodea  b;  which  they  are  to  be  enforced 
at  lav.  These  IdenUcal  rigfata  cannot  be 
oUmed  aa  tieing  deriTed  from  a  diSerent 
and  inferior  aonroe ;  If  the  deed  be  in  force, 
all  who  claim  bj  it«  provisions  must  reaon 

toll a. 


fAOTOB. 
See  Bnu  or  KzcoaAHS^  1-S. 

FLOBIDA  LAND-OLAIMS. 

I.  Breward  petitioned  the  {joTentor  of  East 
Florida,  Intending  to  establish  a  sair-mill  to 
saw  lumber  on  St.  John's  liTer,  for  a  grant 
of  Atc  milea  aqnire  of  Isad,  or  its  eqaiva- 
lent;  10,000  acres  to  be  Id  the  neighborhood 
of  tha  place  designated,  and  the  remaimag 
SOOO  wire*  in  Cedar  Swamp,  on  the  weat 
side  of  St.  John's  rirer,  and  in  Cabbage 
Hammovli,  on  the  east  side  at  the  river. 
The  governor  granted  tha  land  asked  for,  on 
the  condition  that  the  mill  should  be  built, 
and  the  GODditiou  was  complied  with  ;  on 
theSTthofHay  18 IT,  the  surveyor-general 
nriejed  1000  acres  under  the  grant,  iculud- 
ing  Little  Cedar  creek,  and  bounded  oa  thr«e 
sidaa  by  Big  Cedar  creek,  including  the  mllL 
This  grant  and  surrey  vera  confirmed. 
UMttd  Sbilm  *.  Srtitard. «148 

S.  Three  Ihontand  acres  were  laid  oft  on  the 
ntnthem  part  of  the  river  St.  John's  and 
east  of  theBoyal  Road,  leadiogfrom  the  river 
to  St.  Uarj's,  four  or  Bra  milea  from  the 
Btstsarreyi  this  survey  having  been  made 
at  a  place  not  within  the  grant,  waa  void ; 
but  the  court  held,  that  grantee  waa  to  be 
allowed  to  surrey  bnder  the  grant  SOOO 
acres  adjoining  the  snrvey  of  TOOO  acrea, 
If  so  much  vacanl  land  could  be  found ;  and 
that  patenta  for  the  aame  abonld  Issue  tor 
the  land,  if  laid  oat  in  conformity  with  tbe 
degree  of  the  oourt  tu  this  case Id. 

S.  In  IBie,  2000  acres  were  snrreyeu  in  Cwiar 
Bwamp,  vsat  of  tbe  river  81.  John's,  at  a 


place  known  by  the  name  of  Sugar  Town: 
this  survey  vsa  confirmed Id. 

4.  Four  thousand  acres,  by  survey,  dated  April 
1819,  io  Cabbage  Hammock,  vera  laid  otU 
by  tbe  surveyor-general :  this  sorve;  was 
confirmed Id, 

B.  By  tbe  Bcb  article  of  tlie  Florida  treaty,  all 
grants  of  lands  made  before  the  !4ih  ot 
Jannar?  1B24,  by  his  Catholic  Majesty,  were 
confirmed  ;  bat  all  grants  made  since  tbe 
Ume  when  the  first  proposal  by  his  maiesty 
for  the  cession  of  the  conntrj  vis  made, 
were  declared  and  agreed  by  the  treaty  to  be 
void.  Tbe  saney  of  BOOO  acres  having  been 
made  at  a  difl^erent  place  from  the  land 
granted,  would,  if  confirmed,  be  a  new  ap- 
propriation of  so  much  land,  and  void,  it  i| 
had  been  ordered  by  tbe  governor  of  Florida  ; 
and  of  course,  it  is  void,  having  nothing  to 
uphold  it  but  the  act  of  the  surveyor-general. 
10  Pet.  80»,  cited M. 

5.  In  the  superior  court  of  East  Florida,  the 
counsel  for  the  elainunt  offered  to  introdnoe 
testimony  in  regard  to  the  survey  of  8000 
acrea ;  and  tbe  counsel  of  the  United  States 
withdrew  bis  objections  to  the  testimony ; 
the  admission  of  the  evidence  did  not 
prove  the  survey  to  have  been  made;  proof 
of  tbe  signature  of  the  sarvejor-geneni,  to 
the  ratuTo  of  survey  made  tbe  survey  primd 
faeU  evidence.    Wiggina's  Case,  U  Pel  840, 


cited... 


..Id. 


The  proof  of  the  signature  of  Agnilar  tH 
certificate  of  a  oopy  of  tbe  grant  by  tbe  gov- 
ernor of  Elast  Florida,  authorized  its  admis 
^on  in  evideuce;  but  tbls  did  not  establish 
the  validity  of  the  conceasion ;  to  test  tbe 
validity  of  the  survey.  It  wag  necessary  to 
give  it  in  evidence;  but  the  survey  did 
not  give  a  good  title  to  the  land ....  .Id. 

8.  The  Dnitad  States  hava  a  right  to  diiprove 
a  survey  made  bv  tlie  surveyor-general,  if  th. 
survey  on  the  ground  doea  not  correapond  to 
the  land  granted Id. 

6.  On  a  petition  from  Pedro  Uiranda,  stating 
services  performed  by  him  for  Spain,  Gover- 
nor White,  tbe  governor  of  East  Florida,  on 
i6th  November  1810,  made  a  grant  to  him 
of  eight  leagues  square,  or  868,040  acrM  <tf 
land,  on  the  waters  of  HillatMiroagh  and 
Tampa  bays,  In  the  eastern  district  of  Florida. 
No  survey  was  made  under  this  grant,  while 
Florida  remained  a  province  ot  Spain;  nor 
was  any  attempt  made  to  occupy  or  survey 
tbe  land,  until  after  tbe  ceasion  of  Florida  Io 
tbe  Uotled  States;  in  IBSl  it  wsa  allied, 
that  a  survey  vas  made  by  a  sarreyor  ot 
East  Florida :  Hdil,  that  the  grant  vas  jM  ; 
DO  hind  having  been  severed  from  tbe  pnUte 
domain,  provioiM  frmn  the  S4th  January  I81B, 
and  because  tbe  calls  ot  the  grant  were  too 
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infeflniU  for  locillty  to  bs  ^Tcn  to  them. 

United  Staia  ».  Miranda "IBB 

10.  The  Mttled  doctrine  of  the  enprcme  coart, 
is  re<ipect  to  Florida  granli,  In,  that  granti 
embraciag  ■  wide  extent  of  oountrf,  or  with 
a  large  area  of  Dstunl  oi  artificial  boonda- 
ried,  and  which  granted  lacdg  were  not  aar- 
vefed  before  the  24th  of  January  1B18,  and 
which  are  without  auch  deelgnaUon  aa  will 
glTe  a  place  of  beginning  for  a  surTey,  are 
not  lands  withdrawD  from  the  mass  of  Tacant 
landa  oeded  to  the  Dailed  SutOB  in  tlorida. 


'  Toid :  BB  we]]  on  thai  ai 


a  for 


tfeing  80  uocertaln  that  locality  cannot  be 
../A 


11.  Outheethof  April  ISie.agrantwae  made 
b;  the  governor  of  Florida  of  flie  mile* 
■quare,  or  16,000  acrea  of  land,  on  oondllion 
that  a  mill  ahould  be  built.  The  grant  of 
eooo  acrea  waa  for  land  on  Doctor's  Branch, 
where  the  mill  waa  intended  to  be  erected  ; 
tbe  10,000  acrea  were  granted  on  the  north- 
eaat  aide  on  the  lagoon  of  Indian  river ;  tbe 
tOOO  acre*  were  aarvejed  in  1809,  on  Doc- 
tor'e  Branch,  and  the  ojill  waa  built.  Tbe 
nrve;  under  tbia  grant  was  confirmed. 
Uiutid  SCatm  y.  Zom 'Ui 

12.  The  Rurre;  of  10,000  acrea  waa  made  in 
Februarj  1820,  b;  tbe  aunejor-generat 
of  Florida,  "  nortb-westwardi;  of  the  head  of 
Indian  river  and  weat  of  the  prairies  oC  the 
Btream  called  North  oreek,  which  empties 
tUelt  at  the  head  or  pond  of  aaid  river." 
The  ottoial  return  of  the  aurrej'or-geaeral 
haa  acceded  to  jt  the  force  of  a  depoailloD  ; 
the  land  granted  could  onlj  be  aurvejed 
at  the  place  granted ;  if  elsewhere,  it  would 
hare  been  a  new  appropriation,  and  there- 
fore void,  and  contrary  to  the  eighth  article 
of  tbe  treatj  with  Spain Id. 

18.  According  to  the  atrict  ideaa  of  conform. 
ing  a  aurvej  to  a  location,  in  Ibe  United 
Slatee,  the  aurvej  of  10,000  acrea  ahould 
be  located  adjoining  the  natural  object  called 
for,  there  being  no  other  to  aid  and  control 
tbe  general  call ;  and  therefore,  the  head 
of  the  lagoon  would  neoeasarity  have  fanned 
one  boundary ;  but  it  la  obtious,  more  lati- 
tude waa  allowed  in  the  prorince  of  Florida, 
under  the  goTermentofBp^n.  Theanrveyor- 
genenl  having  returned  that  tbe  aurrey  waa 
made  aooordiog  to  the  grant,  in  the  absence 
of  other  contradictor;  proof,  the  claim  was 
oonSimed Id. 

14.  A  grant  of  five  milea  square,  or  16,000 
acrea  of  land,  was  made  by  the  Spanlah 
governor  of  East  Florida,  at  the  mouth  of  the 
river  Bantu  Lucia  ;  the  potitlon  for  tbe  grant 
Stated  various  merits  and  loesee  of  tbe 
petitioner,  and  asked  the  grant  of  five  miles 
aqnare,  for  ^e  conatructioa  of  a  water  saw- 
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mill ;  the  grant  waa  gfym  for  th*  poipOM* 
mentioned,  and  "  also  paying  attentun  to  Um 
services  and  other  matters  aet  forth  !n 
tbe  petition."  No  survey  under  the  grant  mts 
made  by  the  aurveyor-general  of  Florida  ;  but 
a  survey  waa  made  by  a  private  aurrejor; 
the  survey  did  not  ftdlow  tbe  calls  of  the 
grant,  end  no  proof  was  ^ven  tiiat  it  waa 
mede  at  tbe  place  menttoned  in  the  grant ; 
the  Burvey  and  plat  were  not  made  according 
to  the  eetabliabed  rolea  relative  to  snrveja 
to  be  made  by  the  aurveyor-general  under 
such  granta ;  nor  was  the  plat  made  with 
the  proportion  of  land  on  tbe  river,  required 
by  the  regulationa.  The  superior  court  of 
Florida  held,  that  the  grant  having  been 
made  in  ooneideratlon  of  aervices  rendorad 
by  the  grantee,  aa  well  aa  for  a  water  sav. 
mill,  it  was  valid,  without  the  erection  of  ib« 
mill  i  bat  the  survey  was  altogether  void, 
and  of  no  effect.  The  decree  of  the  superior 
court  of  Florida,  by  which  tbe  grant  and 
survey  were  confirmed,  was  remanded  to  th* 
auperior  court ;  that  court  to  order  lh« 
16,000  acres  granted,  to  be  surveyed  ei-cord- 
log  to  the  principles  stated  In  tbe  opinion  of 
the  BDpreme  court.  It  has  often  been  held, 
that  the  authorities  of  Spain  had  the  power 
to  grant  the  public  domain,  in  accordanc« 
with  their  own  ideaa  of  tho  merits  and  con- 
siderations presented  by  the  grantee;  and 
that  the  powers  of  the  supreme  court  of  tbe 
United  Stales  extend  only  to  the  biquiry, 
whether,  in  fact,  the  grant  bad  been  made, 
and  its  legal  effect  when  made,  in  oaaee 
where  the  law  by  implioalion  introduced  a 
condition,  or  it  was  peculiar  in  its  proviaions. 
No  apecial  ordinance  of  Spain  introdncea 
conditions  Into  mill-grants.  Utiittd  Btata 
V.  Eanmn 'IBe 

15.  The  certifloate  of  a  private  aurveyor,  that 
he  had  permlsaion  from  the  governor  of  the 
territory,  to  make  a  survey  of  the  land 
granted,  Is  no  evidence  of  the  fact ;  ther«  la 
a  marked  and  wide  difference  In  the  effect 
of  Ibe  certificate  ot  tba  surveyor-general  and 
of  a  private  individual,  who  assnme*  to  oet^ 
tify  without  authority Id, 

16.  Liatructiona  of  1811,  as  to  the  duties  of 
the  aurveyor-general,  in  making  surveys 
under  granta,  by  the  govemort  of  the  publia 
landa  of  Spain M, 

IT.  A  grant  by  a  Spaniah  governor  of  Florida, 
meant  not,  as  in  the  statee  of  tbe  United 
States,  a  perfect  title ;  but  an  ind|Hent 
right,  which,  when  surveyed,  required  oon- 
finnation  by  the  governor.  Tbe  duty  of 
eonflrmatlon  by  the  acts  of  oongreas, 
Is  deputed  to  the  courts  of  justice  of  the 
Dnited  States,  in  eieentlon  of  tba  tnUj 
with  Spain M 


«e?. 


It.  TIm  Mine  nateiea  that  wu  loooTded  to 
tbe  ntam  ot  tha  nursjor-gsiMnl,  bj  the 
Spuiiah  goTBnmMDt,  il  doe  to  It  bj  the 
oonrta  ot  tb*  UnlWd  8Ute«;  pints  ■nd  ecr- 
tiBoat«a,  beoou  of  the  olScUl  chanctar  of 
tbo  ■Drrejor-gaDOnl,  bar*  aooorded  to  thoa 
the  foroo  and  eharaoter  of  a  depoaftion.  .Jd. 

19,  A  grant  of  lfi,000  aorea  bj  tbe  Spanish 
goTemor  of  East  Florida,  in  conaidentloii 
ot  important  aerrkiaa  perfonned  on  behalf 
of  tbe  goTemment  of  Spidn,  to  Oeor^  At- 
kioMQ,  ooaflmted  b;  the  inpreme  coarL  B7 
tha  8th  artida  of  tbe  Florida  treaty,  no 
granta  of  land,  made  after  tbe  Mtb  of  Janoarj 
1818,  were  valid ;  nor  ooild  a  iDrvey  be 
Talid  on  landa  other  than  tboee  antboriied 
bj  the  grant ;  ttill,  the  pover  to  tamj,  bi 
conformitj  to  tbe  ooncaaalona,  ezlated  op  to 
the  chaste  of  iage.  Umttd  Statu  r. 
Clerk* *2a8 

SO.  Spain  had  the  power  to  malte  granta, 
fonnded  on  any  contention,  and  aobjeat 
to  anj  Teatrlctfona,  within  bar  dominima. 
If  &  grant  wM  binding  on  that  gorernment, 
it  is  ao  on  the  United  Sutaa,  the  auoceaaor 
of  Spab ;  all  the  granta  of  land  made  by 
tbe  lawful  aothorltiea  of  the  king  of  ^kain, 
before  tha  Mth  of  Janaai;  1818,  were, 
b;  the  treat},  ratified  and  oonflnned  to  tb» 
ownera  of  the  landa Jd. 

!I.  The  grant  to  Atkinson  was  for  tbe  land  lis 
mentioned  in  bis  peUUon,  or  for  anj  other 
lands  that  were  vacant ;  three  aarreTa  were 
■ade  of  lands,  within  Oie  qnantitj  granted, 
not  at  the  plaoe  apeciillj  mentioned  in  the 
grant,  but  at  other  piacea  ;  ffild,  that  tbeM 
ionqs  were  ralld,  1 
Iber  were  made  at  diflerent  pli 

FORTBOOKIKO  BOKD& 

1.  Tbe  ilatata  of  KlaaiMlppI,  taking  awaj  tha 
right  to  a  writ  ot  error  In  the  eaac  of  a 
fortliooming  llond  forfdtad,  ean  have  DO 
infloeoM  wbaterer  In  regnUtIng  writa  of 
tcTor  to  tha  oiranit  oonrta  of  the  United 
Sutea;  a  role  of  ooart  adopting  tbe  sUtote 
as  a  mie  of  pmottaa  woold,  tb«rafor«^  be 
Toid.  AmUf.  amIA *Mt 

t  Begwdlng  tbe  fortboomlng  bukd  as  part 
of  the  proceaa  of  exeontton,  a  refnMl  to 
qoaah  tbe  bcmd  is  not  a  Jodgment  of  tha 
eoort,  and  mnoh  1«m  a  flntl  Jadpawt ;  and 
tberatora,  no  writ  of  error  llat  in  iMfa  ■ 

ruflnrmFMii  labob^ 

1  It  la  hiaterloall;  w^  known,  that  tbe  ottjaol 
ot  tbe  olansa  In  tlia  oonttltntlon  of  tbe 
United  Statea,  relating  to  peraoM  owing  >i«r- 
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rioe  and  labor  in  on*  stal^  «Ma[dng  into 
other  statea,  was,  to  aecaTe  to  the  dUieoa  of 
the  ilarfrlkolding  itatea  tbe  oomplale  ri^t 
and  title  of  ownerablp  In  llielr  alavea,  aa 

'  propertj,  in  eTerj  state  In  the  Union  into 
which  tb«j  mi^t  escape  fitiin  tbe  atate 
where  thej  were  held  In  serrlbide.  Tbe 
foil  teoognitioD  of  tbia  right  and  title  was 
indispenaabie  to  the  aeeoritj  of  this  apedea 
of  propertj  fn  all  tha  slsTe-holdlng  statea ; 
and  Indeed,  waa  so  vital  to  tbe  preserraUon 
of  their  domeatio  Inlerests  and  InstitaUoag^ 
that  it  cannot  be  doabted,  that  it  oonalitutod 
a  fundamental  article,  without  tbe  adoption 
ot  wliiob  the  Union  oould  not  hare  been 
Ainned.  Its  trne  design  was,  to  guard  agUnat 
the  dootrinea  and  prindplea  preraiiing  in  u>e 
non-alare-bolding  states,  b;  preTenting  thei» 
froia  intenneddUng  with  or  obatmeting  or 
aboliahing  the  rights  of  the  ownwt  of 
alave^  JV^  ^-  OommommaHh  «/  JW>- 
tylaanto •688 

S.  The  owner  of  a  fj^re  sUn  liaa  (be  aano 
right  to  selM  and  take  hfan.  In  a  atate  to 
whloh  he  has  escaped  or  flad,  that  be  had  In 
the  stale  from  which  he  eacaped;  and  It  !■ 
well  known,  tliat  this  tl^t  to  adinre  or 
reoaptttre  [anulTeraallyaoknowiedged  la  all 
die  slsTo-boldit^  states.  He  ooort  lias  not 
the  slightast  heallatlon  In  holding,  that  under 
and  in  tirtse  of  the  otmatitutlon,  the  owner 
of  the  alare  Is  <dothed  with  tha  anthorit;  Id 
ever;  state  of  the  Union,  to  selxe  and  rec^ 
tnre  his  slave,  whererar  he  ean  do  It,  without 
an;  breach  of  the  peace,  or  Ille|^  vloleiioa; 
In  this  sense,  and  to  thb  extent,  this  elawe 
bi  the  constitntion  ma;  pmparij  tij  aald  to 
"    "    ind  to  reqnlta  no  aid  froai 


I.  the  oonstltadon  does  not  slop  at  a  m«re 
aunoncladon  of  lite  ri^ls  of  the  owner  to 
sdM  bis  abeeosdlng  or  fn^va  slave,  In  iIm 
state  to  which  be  may  have  fied;  If  it  had 
done  so,  it  woald  have  left  the  owner  of  tbe 
lUft,  Id  man;  oassa,  otterij  without  any 
adeqnatis  redress Id, 

4.  Tbe  conatltudon  deolares,  that  the  festive 
shve  diall  be  delivered  np,  00  ololm  of  the 
parQP  to  whom  service  or  labor  nuj  be  da& 
It  I*  exoeetSngly  dlfflcnlt.  If  not  Impractio- 
aU«^  to  readthb  langnage,  and  not  to  feel 
that  It  eontamplated  aone  fnitbv  reniedU 
ledreas  than  that  wbkih  might  be  admlnlB- 
tered  at  the  hand  of  the  owner  UnieU;  "a 
olaim  "  la  to  be  made A 

B.  "A  cUm,"  In  a  jost  JnrUUaal  eanss,  Is 
a  demand  of  eone  matter  aa  of  right,  madb 
bj  one  penon  upon  another,  to  do  or  to  for- 
bear' to  do^  wme  aet  or  lUng,  aa  a  matter 
of  dnty.  It  cannot'  waB  be  doubted,  that 
the  cetutttnUon  r«inlrss  As  dcUvarj  of  (he 
44S 


fngltlTe  "  on  th«  claim ''  of  the  master  ;  end 
the  Ditanl  [nlerenoe  oertelaly  U,  tlut  the 
national  goremment  In  clothed  with  the 
appropiiat«  aathoritf  aod  fuootloni  to  en- 
force tt.  Tlie  fondameotal  piinolpl*  appllo- 
abl*  to  all  oasea  of  this  aort  would  aeem  to  be, 
that  where  tbe  end  la  required,  the  meaua 
are  glren ;  and  where  the  dntj  ia  enjoined, 
tbe  aUUtj  to  pertorm  It  li  oontonplated  to 
•ilat  on  the  part  of  the  fonotlonariea  to 
whom  It  ii  Intmatad Id. 

6.  Hie  olanee  relaUng  to  fngitire  alavea  ll 
fonnd  In  tbe  national  oonstitalion,  and  not 
in  that  of  an  J  itate ;  It  mif^t  well  be  deemed 
ao  nncanatltadonal  eierciae  of  the  power  of 
InterpretaUon,  to  tnslit  that  the  itatea  are 
bound  to  proride  meooa  to  cany  Into  effect 
the  dntiei  ot  the  natloDal  goTcrnment,  no- 
where delegated  or  intraated  to  them  bj  the 
coutitdUon.  On  the  oontrar;,  the  nataral 
if  not  the  neceaaar;,  ooDclnaloD  la,  that  the 
national  goTcmment,  In  the  absence  of  all 
positive  proTialona  to  tbe  contrary,  Is  bonnd, 
tbrongfa  its  own  proper  departments,  le^la- 
tiia,  eieontive  or  Jndieiarj,  as  the  cnse  ma; 
reqnire,  to  carry  into  effect  all  the  right  and 
dntle*  ImpoMd  upon  It  hj  tbe  cocsUtn- 
tlon Id. 

'I.  A  dalm  to  a  fn^tiTe  slave  la  a  oontroversj 
In  a  case  "  arUlng  nnder  tbe  oonstitudon  of 
the  Dnitad  States, "  nndar  the  eipreea  dele- 
gation of  Jodldal  power  given  b;  that  bistm- 
ment.  Congress,  then,  maj  call  that  power 
into  activity,  for  tbe  very  parpoee  of  giving 
effect  to  tbe  itght ;  and  If  to,  tben  It  maj 
preseribe  the  mode  and  extent  to  which  It  ' 
shall  be  applied ;  aod  how,  and  nnder  what  . 
droaautanoM,  the  proceedln{p  shall  afford  ' 
a  complete  protec^OD  ud  guarantee  of  the 
rigbL Id. 

>.  Tbe  proTlilou*  of  tbe  secUoni  of  the  act  of 
oongress  of  llthFebniary  11SB,  on  tbe  sub- 
ject of  fogltive  slaves,  as  well  as  rela^ve 
to  fa^tlvea  from  jottloe,  cover  both  the  sub- 
jects ;  not  because  they  exhaust  the  reme- 
dlea,  whlob  m«j  be  applied  by  eottgrM*  to 
enforce  the  rights,  if  tbe  provi^ona  shall  be  . 
found,  In  praotioa,  not  to  attain  the  objects 
of  the  oonstitatloD ;  bat  beoaoie  they  point 
oat  alt  tbe  modea  of  attaining  those  objects 
which  oongresi  have  as  yet  deemed  expedient 
and  proper.  It  this  be  so,  it  would  teem, 
npon  Just  prtnolpleB  of  otmstmction,  thst  tbe 
legislatioD  of  Dongress,  if  constltalloDBl, 
most  (npweeda  all  state  l^^alaUou  npon  the 
tame  Mbjeot;  and  by  neoMssry  lm;Jlcatiou, 
proUbtt  it ;  for.  If  ooogreM  have  a  consUtn- 
tianal  power  (o  T«gnlate  a  partionlar  subject, 
and  they  do  MtnsUy  ngnlate  It  In  a  given 
manaer,  and  to  •  oarttdn  form.  It  eannol  be 
that  the  Mate  kgialatores  have  a  right  to 


Interters ;  where  oougrsei  have  ai 
power  over  a  subject,  it  Is  not 

stats  legislation  to  Interfwe Id, 

S.  The  elaoae  In  the  conetitntlon  of  the  ITiuted 
States,  relating  to  fngmres  from  labor,  oani- 
feitly  eonlemplatee  the  existenoe  of  a  posi- 
tive, nnqnalifled  right  on  the  part  of  the 
owner  of  the  slave,  which  no  atste  law  or 
regulation  oan  In  any  way  qualify,  regulate, 
control  or  reetraln.  Any  state  law  or  r^ola- 
tion,  which  hiterraple,  limits,  delays  or  post- 
pones tbe  rights  of  the  owner  to  tbe  imme- 
diate command  of  his  servioe  or  labor,  ite- 
rates, pro  tamto,  a  discharge  of  the  alare 
tharefiom.  The  question  can  never  be,  how 
mnob  be  Is  discharged  from;  but  whether 
he  is  dischsrged  from  any,  bT  the  natoral 
or  neoeetary  operation  of  the  state  Isws  or 
■tate  regulations;  the  queetkm  ia  not  ons 
of  quantity  or  depee,  but  of  wlthhcldlDg  or 
oontrolUng  the  Incident*  of  a  poritire 
right IrL 

10.  The  eonBtltntionaUtj  of  tbe  act  of  ooDKreas 
relating  to  fugitivea  from  labor,  has  beea 
afflimed  by  the  adJndlcaUoua  of  the  atat« 
tribunals,  and  by  tboee  of  the  courts  of  tha 
nnlted  Btstes.  If  the  qoeatlon  of  the  oob- 
Btltutionallfy  of  tbe  law  were  one  of  doubt- 
fol  constrncttoD,  snch  long  aoqideeoenoe  In 
It,  auch  eontenipor«neons  expodttons  of  it, 
sad  such  eitensiTe  and  Dolfonn  recognitions 
would,  in  the  Judgment  of  ths  court,  entitle 
the  question  to  be  considered  at  leet.  Con- 
gress, the  executive,  and  the  Judiciary  have, 
upon  varknis  oocaskni,  aoted  upon  this  as  ■ 
sound  and  reaeooable  dootrine.  Stnart  •. 
Laird,  1  Granch  SBB ;  Kartm  «.  Hunter,  1 
Wheat.  E04 ;  and  Cohens  «.  Virginia,  0  Ibid, 
SM,  cited Id. 

11.  TheprovUionsof  tbesctof  ISthFebroary 
ITilS,  relative  to  fngitive  alaves,  is  deariy 
constitutional  In  aU  its  leading  provtsloDS ; 
and  indeed,  with  (be  exception  ot  that  part 
which  confers  authority  on  state  ma^sti* tea. 
Is  free  tima  reasonable  doubt  or  difflcolty. 
Ai  to  tbe  authority  so  oonferrod  on  slate 
msgistratea,  while  a  dlffereooe  of  o[duion 
exists,  and  may  eilat  on  this  p<dnt,  In  differ- 
ent states,  whether  state  magiatratea  are 
bound  to  act  under  It,  none  ia  entertained 
by  the  court,  ttiat  state  msgistrates  may,  If 
tbey  ebooee,  eierclea  the  autbotiiy,  nnlees 
prohiUted  by  state  leglBlatlon Ii. 

IS.  The  power  of  le^slatlon  hi  leUtlon  to  fugl- 
Uvea  from  labor,  la  exohistve  In  the  aaftmal 
leglilature. Id. 

IS.  The  right  to  selie  and  retake  fugitive 
slaves,  and  the  dufy  to  deliver  them  op,  In 
whatever  state  of  tbe  Union  they  may  be 
fOond,  Is,  nnder  the  oaastitntion,  recognised 
as  an  absolute  positive  right  and  dufy,  per-- 


Tadtag  the  whcds  DnIoD  wtth  an  equal  and 
nprema  tome ;  uucoatrolled  and  nncontniU- 
able  1>7  state  aonnigaij  or  Rate  legiila- 
dcm.  He  right  aod  datj  are  ctMUMnaiTft 
and  anlfortn  in  remed;  tuid  operation 
throagboat  tlie  «boIe  Union  ;  the  owner  hae 
the  aame  aecoritj,  and  the  uioe  retnedUl 
Jnatice,  and  the  Htoe  exemption  trom  etate 
regulaClona  and  control,  tbroagh  howerer 
manj  itatee  be  ma;  paaa  with  the  fuglti*e 
(laTe  In  hli   potiesaton,  in  trantiit   to  hta 

domicil Id, 

14.  Tlie  act  of  tb«  legialatare  of  Pennsylrania 
upon  which  the  indictment  agtiioBt  Edward 
PriRg,  for  carrying  awaj  a  fugitive  ilafe,  ie 
founded,  ia  unoonatitutional  and  void.  It 
parporte  to  puoieh,  aa  a  poblio  otTeoce 
af^init  the  state,  the  verj  act  of  aeizEng  and 
TomoTing  a  alave  by  hii  mazter,  which  the 
conatitQiion  ol  the  TJnltod  Statea  wae  ds- 
algned  to  Juatifj  and  uphold Id. 

QDARAlfTEE. 

1.  In  the  eooMructhm  of  all  written  initni- 
menta,  to  ascertain  tho  intention  of  the  par- 
tie*  in  the  great  object  of  the  court,  and  tbia 
la  eepeciallj  the  case  in  acting  apon  gnaran- 
tees.  Qenenllf,  all  inatrumcota  of  loretj- 
ahlp  are  construed  strictif,  as  mere  matter* 
ot  legal  right;  the  rule  ie  otherwlae,  where 
the;  are  founded  onftralaableconeidertdon. 
Mtturmj.BMu. •BSS 

INSOLVENT  DEBTORS. 


DISTBDCTIONS  OF  THS  COURT. 

1.  In  trial*  at  law,  while  It  i«  in<rarlabl7  Inie^ 
that  quotioas  of  the  weigbt  of  the  eridenM 
belong  eicluilvel;  to  the  Jur;.  It  ii  eqnallj 
true,  that  wbenerer  InatmctionB  upon  evi- 
dence are  aaked  from  the  oonrt  to  tlie  Jury, 
It  ia  the  right  and  duty  of  the  fonner  to 
Judge  of  the  relevanoj,  and  bj  nocMMrj  im- 
plication, to  Bome  extent,  upon  the  certain^ 
and  deSnitenesa  of  the  eridenoe  propoeed. 
Irrelevant,  impertinent  or  Imauterial  itate- 
menta,  a  court  cannot  be  called  npon  to 
admit,  as  the  ground-work  o(  Inatruotion* ;  It 
ia  bound  to  take  oare  that  tbe  evidence  on 
which  it  ahall  be  called  apon  to  act  !■  \tgiH, 
and  that  It  conduoet  to  the  inne  on  behalf 
of  either  the  plaintiff  or  the  defendant. 
AmAv.  BMmgi 'BIS 

INSDRANCK  AOAINEtT  FIRE. 

1.  AetWm  m  a  pollay  of  Inaurance  on  the 
■'QlHioo  OottOD  TaaioT},"  agahiat  lou  or 


damage  bj  fire;  the  pcdiOT  wai  dated  the 
STth  daj  of  September  1B38,  and  wai  to 
endnre  for  one  jear ;  It  contained  a  claaee 
bj  which  it  was  atipnlated  bj  the  asaured, 
that  if  anj  other  innirance  on  tbe  property 
had  been  made,  and  had  not  been  notified  to 
the  inaurera,  and  mentioned  in  or  indoreed 
on  the  policj,  the  Inearanca  should  be  void ; 
and  If  afterwanla  an;  Insurance  should  be 
made  on  the  property,  and  the  aaeured  should 
not  give  notice  of  tb«  awne  to  tbe  iasnrera, 
and  have  the  aame  indoned  on  tbe  policy, 
or  otherwiM  acknowledged  by  the  losurers 
in  vrriting,  the  policy  should  oeaae  ;  and  Id 
ease  anv  other  insorance  on  the  propertj, 
prior  or  aabaeqaent  to  that  polioj  should  be 
made,  the  assured  ahould  not,  In  caae  of  Iobb, 
be  entitled  to  recover  more  tfaan  the  portion 
of  the  loM  ahould  bear  to  the  whole  amount 
insured  on  the  propertj  ;  the  interest  of  ttie 
asaured  in  tbe  propertj  not  to  be  aaslgnable^ 
unices  bj  consent  of  the  aeenren,  manif  eM«d 
in  writing;  and  if  aajealeor  trvntferof  the 
propertj,  without  auch  consent,  waa  made, 
the  polioj  to  be  void  and  of  no  effect.  On 
all  the  poUeiea  of  insuranoe  made  bj  the  In- 
sarance  eompsnj,  there  wat  a  printed  notice 
of  the  conditions  on  which  tbe  Insurance 
was  ma(l&  The  declaration  alleged,  that 
Carpenter  was  the  owner  of  the  propertj 
Insured,  and  WM  lnl«re«ted  In  the  same  to 
the  whole  amount  insured  bj  the  policy ;  and 
that  the  property  bed  been  deetroyed  by  fire. 
TIm  faoU  of  the  case  abowed,  that  the  prop- 
erty hid  been  mortgaged  for  a  part  of  the 
purchase-money,  and  the  pdicy  of  Inaurance 
waa  held  tor  tbe  benefit  of  the  mortgagor; 
another  Inaurance  waa  made  by  another  in- 
surance oompany,  but  thia  was  not  uommnnl- 
caled  in  writing  to  the  Ptovidenco  Washing- 
ton Inearuice  company ;  nor  was  the  same 
assented  to  by  tbem,  nor  was  the  memoran- 
dum thereof  made  on  the  policy.  No  doobl 
can  exiat,  that  the  mort^gor  and  the  mort- 
gagee may  ewib  separately  insure  hi*  own 
diatinet  interest  In  property  against  loss  bj 
fire;  but  there  is  this  important  dlMinction 
between  tbe  oasee ;  that  where  the  mort- 
gagee iosuree  solelj  on  hia  own  aooount,  It  ia 
but  an  inaurance  of  hii  debt;  and  if  his 
debt  be  afterwards  paid  or  eitlngnlsbed,  tbe 
poliej  ceases  from  that  time  to  have  anj 
operation ;  and  even  if  tbe  premises  insured 
are  subeequently  deetroyed  by  flra,  he  bai  no 
right  to  reoover  for  tbe  lost,  for  he  anstslns 
no  damage  thereby ;  neitlier  can  the  Bort 
gtgor  take  advantage  of  the  poUoy,  for  he 
hsB  no  interest  whatsoever  therein :  on  the 
other  band,  If  the  premise*  are  deetroyed  by 
fire,  before  any  payment  or  eztfaignishment 
of  iin  mortgage,  the  underwritaia  an  bound 
4« 
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to  p47  the  wsMOit  of  the  debt  to  tb«  mort- 

gfget,  if  It  doM  not  exceed  the  ioauraiiM ; 
apon  nuch  pkjment,  tbe  underwriters  are 
entitled  to  an  uaigmnent  of  the  debt  from 
the  mortgagee,  and  ma?  recofer  the  eame 
from  the  mortgagor;'  the  pajmeat  of  the 
imurasce  Is  not  a  dischai^e  of  the  debt,  but 
onl;  ohangea  the  creditor.  Carptnttr  t. 
iVoWJpneg  Wiuhiiigio»  Ituuranea  Com- 
pony. •4B6 

5.  Wben  the  iDBoranoe  a  made  by  the  mort- 
gagor, he  will,  BotwitbataadiDg  the  mort- 
gage or  other  incumbrance,  be  entitled  lo 
ncorer  the  fall  amonnt  of  hiu  loaa,  not  ex- 
ceedli^  the  inanranoe,  since  the  whole  loss  la 
his  0)m ;  the  moTtgagee  can  onlj  inmire  to 
the  amount  of  hie  debt ;  whereas,  the  mort- 
gagor can  insure  to  tbe  full  value  of  the 
property,  aolwltbsltuidiiig  any  incumbrances 
thereon Id. 

t.  An  sssignmcDt  of  a  policy,  by  the  assured, 
only  covers  sncb  interest  in  the  premises  as 
hs  may  have  had  at  the  time  of  the  ioaar. 
snc«s  sud  at  the  time  of  theloes.  If  a  loss 
takes  place  after  the  policy  has  been 
assigned,  the  assignee  alone  is  entitled  to 
recover.  "Rm  rights  of  the  assignee,  under 
the  pdiey,  cannot  b«  more  extensive  than  the 
rights  of  the  assignor.  Ckilambian  Ineunnoe 
Company  *.  Lawrence,  10  Pelera  fi07,  BIS; 
2  Ibid.  26,  49,  cited. I± 

4.  Policies  ot  inaurance  sgainst  Ere  are  not 
deemed  In  their  nature  incidents  to  the  prop- 
erty insured,  bnt  they  are  mere  special  agree- 
ments with  the  person  Insuring,  against  such 
lossordamage  as  thsy  may  snataia  ;  and  rot 
the  loss  or  damage  that  any  other  person, 
hariDg  so  interest  as  grantee,  or  mortgagee,  or 
creditor,  or  otherwise,  may  sustain  by  reason 
of  tbe  subsequent  deetmction  by  Bre. . .  .Id, 

6.  The  public  hare  an  interest  in  maintaining 
-the  validity  of  the  clauses  in  a  policy  of 
insurance  against  fire ;  they  have  a  tendency 
to  keep  premiums  down  to  tbe  lowest  rates, 
and  lo  uphold  institutions  of  this  sort,  so 
essential  to  the  present  state  of  the  country 
tor  the  protecUon  of  tbe  vast  Interest*  em- 
barked lo  manutactures,  und  on  oonsign- 
menU  of  goods  In  warehouses Id. 

0.  QuMUons  on  a  policy  of  Insnruce  are  of 
general  commercial  law,  and  depend  npon  the 
constniuiion  of  a  contract  of  iD8nranc«, 
which  is  by  no  means  local  In  Its  disrscler, 
or  regulated  by  sny  looal  policy  or  cue- 
toma Id. 

7.  Tbe  circlet  coart  charged  the  Jury,  that  at 
Uw,  whatever  might  be  tbe  eaie  In  eqalty, 
mere  parol  notice  of  another  Insurance  on 
the  same  property  was  not  a  oompliance 
vritb  tlie  terms  of  tbe  policy ;  and  that  It 
was  neoessaiy,  In  the  case  of   such   prior 
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policy,  that  tlie  ssme  should  not  only  b«  noti- 
fied to  the  company,  but  sEiouId  be  mentlcaed 
in  or  indorsed  on  the  policy ;  oUierwise,  tl>a 
insnrsDce  was  to  be  void  and  of  no  effect : 
H^i,  that  this  instruction  of  the  drcnit 
cxiurt  was  correct;  It  never  can  be  propMly 
said,  that  the  stipulation  in  tbe  policy  la 
complied  with,  wben  there  was  no  suoh  men- 
tion or  iodoraement  as  It  potitlvely  reqnires  ; 
without  which.  It  declares,  that  the  policy 
shsll  be  vddand  of  no  etreiut .....JUL 


BeeFEKRio^S. 

JUBUIDIOnOH. 
1.  A  promissory  note  was  drawn  bj  Hogh  H. 
Eeary  and  Patrick  F.  Eeaij,  dated  at 
Pinkneyville,  MissiedppI,  in  favor  of  Chirten 
A-  Lacoste,  psyable  twelve  months  after 
date,  St  tbe  Planters' Bank  of  Natohes;  tbo 
note  was  indorsed  by  Charles  A.  lacoate  to 
the  Farmers'  Bank  of  Hemphis,  Tennesson 
The  note  having  been  protested  for  non- 
payment, the  Farmera'  Bank  of  Hemphis 
iDBI4tuted  a  suit  in  tbe  olrenit  court  of  ID*- 
sissippi,  Bgainst  tbe  makers  and  indorser, 
ailing  that  they  were  citixens  of  Tennenee, 
and  that  the  defendants  were  cititens  of 
Hississippi ;  tlie  acUon  was  agdnst  tbs 
makers  and  indorser  of  the  note ;  they  being 
joined  in  tbe  suit  in  pursuance  of  a  statuts 
of  Hississippi  of  1B87,  which  required  tlut 
in  all  actions  on  bills  of  exchange  and  prom- 
issory notes,  tbe  plaintiff  shoold  be  compelled 
to  sue  tbe  drawers  and  indorsera,  resident  in 
tbe  state  In  the  county  where  the  drawer* 
live.  In  a  Joint  action ;  this  statute  had  been 
adopted  by  the  Judge  of  the  district  court 
of  XlsHlisippl,  in  the  absence  of  the  judge  of 
the  supreme  conrt  ssslgned  to  that  drouit, 
by  a  role  of  court;  and  in  conformity  with 
the  rule,  this  suit  was  Instituted.  The  de- 
fendants pleaded  to  the  jurisdiction  of  the 
court,  on  the  ground,  that  tbe  makers  and 
payee  of  tbe  nolo  were,  when  it  was  made, 
citizens  of  Kisaissippl ;  and  this  plea  being 
overruled  on  dMunrrer,  the  cirenit  court,  on 
the  f^lura  of  the  drawers  to  plead  over,  and 
tbe  failure  of  I^coste  to  appear,  gave  a  judg. 
ment  for  tbe  plaintiff;  Hdd,  this  action 
could  not  be  snslained  In  the  drcait  court, 
Jointly,  sgalnst  the  makera  and  Indorser  of 
the  note.  The  statute  of  Kisdselppl  Is  not 
In  force  or  effect  in  the  courts  of  the  Dnliad 
Btates ;  the  sole  antbori^  to  regolate  the 
practice  of  tbe  coarta  of  the  DniCed  Btatw 
being  in  congress.  Ktary  v.  Farmari  and 
JHcTihanW  Batik  ej 
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1.  nn  Imw  of  in««i— ippi  ia  repugnaDt  to  tbe 
provUiont  of  the  act  ot  congreag  giving 
iaradiclion  to  tbe  courts  ot  the  United 
States;  and  organlztng  the  ooarta  of  the 
DD!t«d  States Id. 

8.  No  suit  Bgaiiut  the  makers  of  the  note  conld 
be  maintained  in  the  circuit  court ;  the  1  !th 
eeotton  of  the  judiciaiy  act  ot  11BS  allows 
suits  on  promisaorj  notes  to  be  brought  in 
(be  ooarta  ot  the  Duited  Rtatea,  in  oases 
onlj  wheie  the  suit  conld  bare  iMen  bnn^ht 
in  inch  court,  if  no  aseigmnent  bad  been 
madft  The  makera  and  payee  ot  the  note 
having  been  dtliens  of  UissiMippi,  the  cir- 
ooit  court  had  no  jarisdiction  of  a  suit  against 
tbe  makers.  Between  Lacoste,  the  indorser, 
and  tlie  plaintiffs  below,  it  was  different; 
tor  on  his  indorsement  to  dtizeni  ot  another 
•tale,  he  was  liable  to  a  euit  b;  thun  in  the 
circuit  court.  But  the  joining  of  those  who 
ooQid  not  be  sued  In  the  circoit  court,  with 
tbe  indorser,  made  the  whole  aotioD  erron- 
•ona  ;  the  action  was  foonded   on   distinct 

and  independent  contracts M. 

,  t.  An  action  was  instituted  in  the  circnit  oonrt 
ot  Jefferson  conot;,  in  tbe  state  ot  Eentuukj, 
bja  (ntizen  of  that  stale,  under  an  act  of  the 
legislatore  ot  Kentacky,  against  a  citizen  ot 
tbe  Btate  ot  Pennsylvsola,  to  recover  dam- 
Bg«B,  ailing  the  same  in  the  declaration  to. 
be  tlOOO,  for  having  taken  on  board  of  tbe 
steamboat  Gujandotte,  commanded  b;  him, 
a  slave  belonging  to  tiie  plaintiff,  from  the 
■bore  of  Indiana,  on  Ihe  vojsge  of  the  steam- 
boat, proceeding  np  the  Ohio  river  from 
Loalsvllle  to  Oincinnati.  The  act  of  the 
legislature  of  EeDtaek;  subJecU  the  master 
ot  a  steamboat  to  the  penalties  created  by 
(he  law,  who  (hall  take  on  board  the  steam- 
boat under  his  command,  a  slave,  from  the 
•bore  of  the  Ohio,  opposite  to  Eentncky,  tn 
the  same  m&nner  as  if  he  had  been  taken  on 
board  from  the  shores  or  rivers  within  the 
»tal«.  On  entering  his  appeannce,  the 
defendant  claimed  to  remove  the  cause  to 
tbe  drcnlt  court  ot  the  Vnited  SUtes  for  the 
district  of  Kentucky,  he  being  a  altiwn 
of  Fennsjlvania,  and  tbe  plaintiff  a  citizen  of 
Eenmcky ;  and  offered  to  comply  with  the 
requisitions  of  the  judidary  act  of  1199; 
the  court  refused  to  allow  the  removal  ot  the 
mom;  dedding  that  It  did  not  appear  to  Its 
•Btiafactlon,  that  tbe  damages  exceeded  (BOO. 
The  ease  went  on  to  trial,  and  the  Jury  gave 
a  verdict  for  the  plaintiff  for  {GSO  ;  and  on 
a  writ  of  error  to  the  conrt  of  appeals  ot 
Kantncky,  the  Judgment  of  the  circuit  conrt 
on  the  verdict  wns  affirmed  ;  before  the  court 
of  appeals,  tbe  plaintiff  la  error  excepted  to  the 
jnrlsdlodon  ot  the  court  ot  Jefferson  county, 
and  also  to  the  oonatilutionality  of  the  law 


ofKentnoky  on  which  tbe  suit  was  founded ; 
£<Ii^  that  the  decision  of  tbe  court  of  appeals 
was  erroneons ;  and  the  judgment  ot  that 
court  was  reversed.  0erde»  v.  Limf/mt.  .*t1 

B.  It  has  often  been  decided,  that  the  sun  in 
controversy  In  a  suit.  Is  the  damages  claimed 
in  the  declaration ;  if  the  plaintiff  reoover 
less  than  CMO,  it  cannot  affect  the  jurlsdhi- 
tion  of  the  court;  a  greater  sum  having  been 
claimed  in  his  writ;  but  in  such  case,  the 
plaintiff  does  not  reoover  his  costs ;  and,  at 
the  discretion  ot  tbe  court,  be  may  be  ad- 
judged to  pay  costs JJ, 

t.  The  damages  claimed  by  the  pUntil  in  his 
suit  ^va  jurisdiction  to  the  court ;  whether 
It  be  an  origlual  mit  In  the  circuit  court  of 
the  United  Statea,  or  brought  there  by  peti- 
tion from  a  slate  court U. 

7.  The  judge  ot  the  state  court  to  which  an 
application  is  made  for  the  removal  of  a 
canse  into  a  court  ot  the  United  States,  must 
exercise  a  legal  discretion  as  to  the  right 
claimsd  to  remove  the  eauie.  Tbe  defendant 
being  entitled  to  a  right  to  have  tbe  canse 
removed  under  the  law  ot  tbe  United  States, 
on  the  faots  of  the  case,  the  judge  of  Ao 
state  conrt  has  no  dlacretion  to  withhold 
that  right tiL 

8.  The  application  to  ranove  the  cause  having 
iMen  made  in  proper  form,  and  no  objeotkm 
having  been  made  to  the  fact*  on  which  it 
was  founded,  it  was  the  du^  ot  the  stale 
oeurt "  to  proceed  no  further  In  tbe  eanse;" 
and  every  step  snbaeqnentiy  taken  in  the 
eierdsa  of  a  Jurtsdlotion  in  the  ease,  whether 
In  tbe  same  conrt,  or  in  the  court  ot  appeals, 
was  coram  WMJytdui M, 

9.  One  great  object  in  the  estaUlahment  of  the 
oonrte  of  the  Unllad  Stales,  and  regulating 
their  Jurisdiction,  <r«a  to  have  a  tribunal  In 
each  state,  preeumed  to  be  free  from  local 
inflnenoe,  and  to  which  all  who  were  non- 
rerideuts  or  ahou  might  resort  for  1^^ 
redress ;  and  this  ot^eM  would  be  defeated. 
If  a  state  judge,  in  the  ezeroise  of  bis  dis- 
cretion, may  deny  to  the  party  entitled  to  it, 
a  removal  of  tbe  oause JUL 

10.  The  high  oonrt  of  errors  and  appeals  of  tbe 
state  of  IDssis^ppi,  on  a  writ  of  error  t« 
the  drcuit  court  of  Wsshington  county.  His- 
siislpp!,  confirmed  a  judgment  of  the  circuit 
court,  by  which  a  title  to  land  aet  up  under 
an  act  of  oongrees  of  the  United  States  was 
held  valid;  thus  construing  the  act  ot  oon- 
gross  In  favor  of  tbe  party  claiming  a  li^t 
to  the  land,  imder  the  acL  Tbs  pai^  apinel 
whom  the  dedslon  of  tbe  oourt  of  sppsals 
WM  given,  prosecuted  a  Writ  of  eiror  t* 
the  supreme  court  of  tbe  United  Stales ;  the 
writ  of  error  wsa  dismissed,  the  oooit  bsvtnf 
no Jnrisdiotton.   AOm*.  MeAffm...»H» 
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11.  hi  ordof  te  glT«  tb«  lupretna  court  of  ttw 
Ualled  StatM  JurisdictioD  )□  each  cues,  it  ia 
not  (uSclent,  that  the  oonstructioD  of  the 
Kt  of  tobgrSBB  on  tlie  Tlllidit;^  "^  '^b  "'^  (>■> 
#Udi  tlie  claim  «ai  founded,  wu  drawn  id 
qocttioa ;  tt  miut  appear  also,  that  the  d»- 
dlloi)  *ai  against  the  right  claimed.  The 
powet  6f  tbe  Rapretne  court  ia  carafall;  de- 
flned  and  reatrict«d  b;  the  )ad1ciat7  act  of 
ITM ;  and  tt  la  the  dnt;  of  thia  court  sat  to 
tnoacend  th«  limila  of  the  jnriadlctiou 
MnferrMl  npon  It Id, 

IS,  In  order  to  give  the  Bapreme  court  Jnria- 
diatioD,  under  the  Sath  aection  of  the  judici- 
ary aetof  1184,  which  authorizes  the  reaoTal 
of  •  case,  by  writ  of  error  or  appeal,  from 
tba  highest  court  of  astate  to  the  aupreoie 
MDTt  of  the  Dblted  Statea,  In  certain  casea. 
It  naat  appear  on  the  record  Itself,  lo  be  one 
of  the  casea  eaunifiraied  in  that  section,  and 
nothing  out  of  tlie  record  certified  to  thia 
court  eaa  be  takeb  Into  consideration.  This 
must  be  shown :  lit,  Either  bj  eipreaa 
avenoent,  or  by  neceasary  Intendment,  in  the 
pleadings  In  the  eaae;  or  Sd,  By  tbe  dirao- 
llona  glten  by  the  court,  and  slated  in  the 
•icepllona;  or  Sd,  When  the  proceedings  are 
aocoidinp  to  the  law  of  Loalsiana,  by  the 
statement  of  facta,  and  of  the  deciaion,  aa  is 
niniJlj  mads  In  such  caaea  by  tbe  court ;  or 
4th,  It  must  be  entered  ou  tbe  record  of  the 
procsedinga  of  the  appellate  court.  En  casea 
where  the  record  abowa  that  such  a  point 
may  haie  arisen  and  been  decided,  that  it 
was  In  fact  raiaed  and  decided;  and  thia 
entry  mnat  appear  to  bare  been  made  by 
order  of  the  Doart,  or  by  tbe  presiding  judge, 
by  order  of  the  coort,  and  certified  by  the 
olerk  aa  part  of  tbe  record  In  the  sUte  court ; 
or  Sth,  In  proceedinga  tn  equity,  it  may  be 
atated  in  the  body  of  the  final  decree  of  the 
■tate  court,  from  which  the  appeal  ia  taken 
to  thia  court;  or  Btb,  It  must  appear  from 
the  rettoid,  that  the  qbesUon  waa  necessarily 
iDTolrsd  in  tbe  deciaion,  and  that  the  state 
Mttrt  could  not  have  g>*en  the  judgment 
or  deorea  whleh  they  paaaed,  without  decid- 
ing it  Armmrtttff  r.  TVtatxatr  of  AiAau 
OMaOy eaai 

IS.  Tbe  etrcnit  oonrta  of  the  United  Statea  have 
not  cognisance  of  any  salt  to  recoTer  the 
contents  of  any  promiasury  note  or  other 
cAoai  JH  etftoH,  in  favor  of  an  aaaignee,  un- 
leM  ft  sbit  might  hsTo  been  proaocnled  in 
neh  ooort  to  recover  the  aald  contents,  if  Do 
MstrnUehl  had  been  made ;  except  tn  caaea 
ti  nreign  bitla  ot  exchange.  Oitttm  t. 
Chm asi 

ll.  At  MibNnA  oonrt  has  not  jorisdiotton  on 
k  ttnt  of  error  U  Iha  suptemg  court  of  a 
Mats,  In  Mlofc  Um  Jodgmant  of  the  oonrt 
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was  not,  neoeiiarily,  glran  on  ■  pohrt,  wUdk 
was  presented  in  the  oase,  inTolruig  thm 
conatitotionality  of  an  act  of  Um  l^alatore 
of  the  state  of  miooia,  asaarted  to  nolal*  a 
oontracL    MiOtr.BrmKt 'SW 

LANDLORD  AHD  TBHANT. 

1.  Tbe  relaUon  of  landlord  and  t«iant  tn  no- 
iriaa  eiiata  betweaai  Tondor  and  vaiila*; 
and  this  la  eapedall;  tbe  eaee,  where  a  oon- 
veyanoe  baa  been  exacnted.  WoUUk*  v. 
Solman tt 


UOIBLATION. 

1.  Congress  have,  on  Tarions  ocotakms,  ezerdaed 
powers  which  were  oeceaaaiy  and  proper  aa 
meana  to  carry  Into  effect  rights  eipreaaljr 
glren,  and  dudei  expraaaly  enjdned  by  (he 
cona^lution.  The  end  being  required,  it 
has  been  deemed  a  jnat  and  neceaaary  im- 
plicatton,  tliat  the  means  lo  acoomplbh  it 
are  giren  alao;  or,  In  ot)»er  worda,  that  th* 
power  flowa  as  a  neoesaary  meana  to  acccnn- 
pllab   the  end.    Priffff  r.  OommunMaUk  of 

■    ■       'Bsr 


LDfTTATIOIl  OF  AfJTIOSB. 

1.  A.  bill  was  filed  In  tba  olrcnlt  court  of  tha 
soutbem  district  of  New  Tork,  by  the  belra 
of  John  Haberdinck,  claiming  oertain  real 
eatate,  In  the  dty  of  New  Tork.  and  an 
account  of  tbe  rents  and  profile  thereof ;  tbe 
eatate  baring  been  derised,  in  1686,  to  the 
miniatera,  elders  and  deaoona  of  tbeBeformed 
Protestant  Dutch  Church  of  the  dty  of  New 
Tork ;  to  thia  bill,  tbe  respondents,  aniong 
other  mattera,  pleaded,  that  they  had  been  in 
actual  adTsrae  poaeeaaion  of  the  pramlses 
for  forty  years  next  before  tlte  filing  ot 
tbe  bill :  ffM,  that  If  tbe  oomplainant  by  bis 
bill,  or  the  respondent  by  bis  plea,  sets  forth 
facts,  from  which  It  appeara  tlian  tlm  com- 
plainant, by  the  statute  of  the  ttste,  lias  no 
atanding  In  conrt,  and  for  the  sake  of  repooa 
and  the  common  good  of  aociety,  la  not  per- 
mitted to  ane  him  adreraarily ;  ll  Is  tbe  rals 
of  tbe  court  not  to  proceed  further,  and 
dismiss  tbe  bill  SarfnAig  *.  IhOeh 
CftumA **6» 

S.  In  pleading  tbe  atatnte  of  llmltattona  to  » 
bill  In  chancery.  It  Is  not  necessary  that  titers 
shoold  be  an  express  reference  to  the  atatnte 
ot  tbe  state  in  which  the  proceeding  la  In- 
stituted. The  court  la  JuiUalally  bound  te 
take  notice  of  tbe  statntea  of  limiutton, 
when  tbe  faots  are  ttated  and  relied  on  aa  * 
bar  to  Airtlier  prooeadhigi^  U  fiis]>  are  loOBd 
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t.  After  lli«  UpM  o(  twenty  Tcsra  trom  the 
commaDuemcDt  ot  «dvers«  po^aeflsion  of  tbe 
property  claimed,  the  defendants  hwl  >  t[tle 
u  undoDbtod  u  it  thej  had  produced  a  deed 
in  fee-atniple  from  the  trae  ovnen,  of  that 
due,  and  all  inqiur;  into  tbeir  tillu  or  iti  in- 
cidents waa  effectual];  cat  off Id. 

4.  The  supremo  court  of  the  ITnEted  States  are 
bound  to  confonn  to  the  declalona  of  the 
state  eoarte,  in  relation  to  the  conatmctloii 
of  the  ttatDt*  of  limitatione  of  the  itate  In 
which  the  oontrorenj  has  arisen  ;  aucb  Is 
the  settlsd  doctrine  of  the  supreme  court 
Oreenr.  Heal,  e  Pet.  S91,  cited Id. 

5.  No  distinction  is  made  b;  the  conrts  of  ^e 
state  of  New  Tork,  u  to  the  appltoation  of 
the  statute  of  limitations,  between  a  religioue 
coqraration,  claiming  to  hold  noder  the 
statute  of  limitations  of  tbe  state,  in  regard 
to  capacity  to  hold  b;  force  of  the  statute ; 
therefore,  none  can  be  taken  bj  the  supreme 
court  of  the  United  States Id. 

t.  Tba  itatDte  of  New  York  la  in  substance 
the  Mine  aa  that  of  21  Jac  I.  That  anch  a 
possession  as  is  set  forth  in  the  plea  in  this 
MM  ie  protected  by  the  statute,  has  been  the 
settled  doctrine  of  the  courts  of  that  stale 
for  more  IbaD  thirty  years,  if  it  erar  were 
doubted. ...   Id. 

7.  The  seocHid  part  of  tbe  plea  of  the  defend- 
ants arened,  that  all  the  parts  of  the  land 
sold  bad  been  ooareyed,  and  the  moneys 
reorived  by  the  defendants,  more  than  forty 
years  before  the  plea  waa  filed.  This  ia 
deemed  a  conelnalre  bar ;  the  bill  seeks  the 
money,  and  six  years  barred  the  relief ;  this 
b^g  a  oducurrent  remedy  with  the  actioD 
at  law Id. 

H1EV  JEBSRT. 

I.  Ejeetment  f<>r  one  bundred  acres  of  land, 
eoTend  with  water,  in  Baritan  bay,  In  the 
township  of  Perth  Amboy,  in  tbe  state  of 
New  Jersey ;  the  Isnd  claimed  lay  beneath 
the  nsTigable  watara  of  the  Raritan  river  and 
bay,  where  the  tide  ebbs  and  flows ;  and  the 
prindpal  right  in  dispute  was  the  property  In 
the  oyster  flsherics,  in  the  public  rivers  and 
bays  of  EUtst  New  Jersey.  The  claim  was 
made  under  the  chsrten  of  Charles  II.  to  his 
brother,  the  Duke  of  Tork,  In  leu  and  1674, 
for  tbe  purpose  of  enabling  him  to  plsnt 
a  ookmy  on  the  continent  ol  America;  tbe 
land  In  controreray  was  within  tbe  boundariea 
of  the  obarters,  and  In  the  territory  which 
now  furms  tbe  state  of  New  Jersey ;  the 
Iwillisj  In  the  grsnt,  by  sncoeeding  con- 
Tlywwse,  beeama  vwted  In  tbe  proprietors 
«(  Kstt  Jors^,  who  oooveyed  the  pieuisea 
>  the       "    " 


Ttw  proprietors,  by  the  lenns  of  tbe  giant 
to  them,  were  originally  Invested  with  all 
the  rights  of  goveramcDt  and  property  which 
were  conferred  on  tbe  Dnke  ot  Torh ;  after- 
wards, in  170a,  the  propriatora  anrrendered 
to  the  crown  all  the  powers  ot  goremment, 
retaining  their  rights  of  prirate  property. 
The  defendant  in  error  claimed  the  ezclusiTe 
right  to  take  oysters  In  the  place  granted  to 
him,  by  vlrtne  of  bis  title  under  tbe  proprie- 
tors ;  tbe  plaintiffs  In  error,  ss  the  grantees 
of  the  state  of  Mew  Jersey,  under  a  law  o[ 
that  stats,  passed  in  I8S4,  and  a  supplemeat 
thereto,  claimed  the  eiclusire  right  to  take 
oysters  in  tbe  same  pUee.  Tbe  point  In  dis- 
pute between  the  parties  depended  upon  die 
constroctlan  and  legal  effect  of  the  lettera- 
patent  to  the  Duke  of  Tork,  and  of  the  deed 
ot  surrender  subseqaontly  made  by  the  pro- 
prietors.    Martiny.  Wadddl egft? 

3.  The  right  of  the  king  of  Qreat  Britain  to 
moke  this  grant  to  tba  Dnko  ot  Tork,  with 
all  of  ita  prerogatives  and  powers  of  goverti- 
ment,  csnnot  at  this  day  be  qoeatloued..  .Id. 

t.  Tbe  EngUsh  pAsesaions  In  America  were 
not  claimed  by  right  of  conqueet,  but  by  right 
of  diiicoTery;  according  to  tbe  principles  of 
international  law,  as  then  understood  by  the 
ciTiliied  powers  of  Europe,  the  Indian  tribea 
io  tbe  new  worid  were  reg>rded  «s  mere  tem- 
porary oocupanta  ot  tbe  soil ;  and  the  abso- 
lute rights  of  property  and  dominion  were 
held  to  belong  to  the  Xnropean  nations  by 
which  any  portion  of  the  conntiy  waa  flnt 
discorered lb. 

4.  Tbe  grant  to  tbs  Dnks  of  Toik  was  not  of 
Undi  won  bj  the  sword,  nor  were  the  gorent- 
ment  and  laws  be  was  authoriied  to  establish 
Intended  for  a  Gonqnered  people M. 

6.  Tbe  ooontry  granted  by  King  Charles  IL  to 
tbo  Duke  of  Tork,  was  held  by  tbe  king  tn 
his  pnhlio  and  regal  diaraoter,  aa  (be  repre- 
sentative of  tba  nation ;  and  in  trast  for 
them.  The  discoveries  made  by  persons 
acting  ander  the  authority  of  the  govern- 
ment were  for  the  beoeflt  of  the  nation ;  and 
tbe  crown,  according  to  the  principles  of  the 
British  oonslitntion,  was  the  proper  organ  t« 
dispose  of  the  public  domajn.  Johnson  «. 
Uclnlosh,  8  Wheat.  BBS,  cited 1± 

5.  When  the  revotntlon  took  place,  the  people 
of  each  state  beoame  themselves  sovereign  ; 
and  in  that  obaraoter,  held  the  absotnte  right 
to  all  their  navigable  waters,  and  tbe  soils 
under  them,  for  tiieir  own  common  nse,  sub- 
ject only  to  tbe  rights  since  sorrendered  by 
the  constitution  to  the  general  gomument 
A  grant,  therefore,  made  by  thdr  antbority, 
most  be  tried  and  determined  by  different 
princlphe  from  those  which  apply  to  grants 
of  tbe  Bridsh  orown,  whero  tbe  title  Is  bdd 

MS 


bj  a  ^^  indlvldQil  In  tnut  for  the  vhole 
nation Id, 

f,  The  domldion  and  property  in  narigable 
vatera,  and  the  lands  undvr  them,  being  held 
bj  the  kinft  aB  a  public  traet,  the  great  lo 
■n  IndiTidual  of  an  aiutusiTe  fiaherj  in  anj 
portion  of  it,  iSBomuoh  taken  from  the  com- 
mon fund  JDtrasted  to  his  care  lor  the 
common  benefit.  In  luch  cues,  vbateTer 
doea  not  piaa  b;r  the  grent  renuuns  In  the 
cro*n  tor  the  benefit  and  advantage  of 
the  whole  communit; ;  fpvnts  of  that  deacrip- 
tiOD  are,  therefore,  conitrned  strictlj ;  and  It 
will  Dot  be  presamed  that  the  king  intended 
to  part  from  an;  portion  of  the  public 
dom^c,  nnleaa  clear  and  special  words  are 
naed  to  denote  it Id. 

8.  The  riren,  baja  and  anni  of  tlie  sea,  and 
all  the  prerogative  rights  within  Che  limita  of 
the  charter  of  King  Charlei,  andoubtedlj 
paased  to  the  Dake  of  York,  and  were  in- 
tended to  puB,  except  those  saied  in  the 
letters-patent U, 

0.  The  queations  upon  this  charter  are  rerj 
dilterent ;  it  ia  not  a  deed  tonvejing  private 
property,  to  be  interpreted  b;  (he  rules  ap- 
plicable to  caaea  of  that  description ;  it  waa 
an  iDStmment  npon  which  waa  to  be  founded 
the  inalitntlooa  of  a  great  political  oommnn- 
ity ;  and  in  that  light,  it  Bbould  be  r^arded 
and  couitraed. M. 

10.  The  ol^t  in  view  of  the  letters-patent 
appean  on  their  face  ;  the;  were  made  for 
the  purpose  of  enabling  the  Duke  of  York 
to  eatablisb  a  colon;  upon  the  newlv-discor- 
ered  oontincnt,  to  be  governed,  aa  nearly  ai 
drenmatancea  woald  permit,  according  to 
the  laws  and  usages  of  England ;  and  in 
rtkb  the  dnke,  hie  heiri  and  asaigna,  were 
to  stand  in  the  place  of  the  king,  and  ad- 
minitler  the  gorerDment  aceording  to  the 
prinoiplea  of  the  Britiah  oonsiitution ;  and 
the  people  who  were  to  plant  this  oolonj, 
and  to  form  thie  political  bod;  over  which  he 
waa  to  rule,  were  sabjecta  of  Oreat  Britain, 
accustomed  to  be  governed  according  to  ita 
usages  and  laws Id. 

11.  The  land  under  the  navigable  waters,  with- 
in the  limita  of  the  ehartar,  ptssed  to  the 
gnuilM,  as  one  of  the  rojalUea  inohlent  Lo 
the  powers  o(  government,  and  were  to  be 
held  by  him,  in  the  same  manner,  and  tor 
tiie  same  purposes,  that  the  navigable  watera 
of  England  and  the  soila  under  them  are  held 
b;  the  omwn.  The  policy  of  England,  since 
magna  Aarla  (tor  the  last  six  hundred  years), 
hu  been  carefully  preserved ;  to  secure  the 
oommon  right  of  ptscsiy  for  the  benefit  of 
thapnblio;  it  would  require  plain  language 
In  the  lettara-patent  to  the  Duke  of  York,  Co 
persuade  the  court,  that  the  public  and  com- 
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mon  right  of  fishing  in  nsTtgaUs  «dH% 
which  haa  been  so  long  and  en  oanAdlj 
guarded  in  England,  and  which  was  prMerreJ 
in  every  other  oolony  founded  on  Clia  Atlantie 
borders,  waa  intended  in  thla  on*  iMrtsnw 
lo  be  taken  away ;  there  ia  notbing  la  the 
charter  that  requires  thia  o(Kiclasf<Mi.,.,M 
IS.  The  surrender  by  the  proprietws  to  Qneen 
Anne,  in  170S,  was  of  "all  the  powara,  ao- 
tlrarities  and  privileges  of  and  conoenuDg  the 
governtnent  of  (he  province;"  and  tbe  li^t 
in  dispute  in  thia  case  waa  one  of  ttiaaa  privi- 
leges ;  no  words  are  used  for  lbs  porpoM  of 
wichfaotding  friMD  tbe  crown  any  of  ita  onli- 
nary  and  well-known  prerogatives.  Tba  Bni> 
render,  according  lo  its  evident  objeot  and 
meaning,  reatored  them  in  the  aanw  plight 
and  conditku  in  which  they  ori^naliy  eama 
lo  tbe  hands  of  the  Dnke  of  York  ;  when 
tbe  petite  of  New  Jersey  took  poaseasioB 
of  the  reins  of  government,  and  took  into 
their  own  hands  the  power  of  sovereigntj  tbe 
prerogativea  and  regaiiUea  which  before  be- 
longed either  to  tbe  orown  or  tiM  puUa- 
meat,  became  Immediately  and  ri^tfnlly 
veatad  In  the  state Hi. 

ovncKs. 

1,  Taxae  for  state  pnrpoaea  cannot  be  impaaed 
on  tbe  Kalaries  or  fees  allowed  by  the  Uwf 
of  the  United  Butea  to  oOcei*  In  the  ser- 
Tice  of  tbe  United  Butea.  iMMiM  v.  Oem- 
nuMrioHtn  of  Bru  Ovmtg. •«» 

Bee  OoMRiTi  hovalitt  or  Siah  Lam. 


FATEKTSk 

1.  Tbe  plainttSa,  bi  the  drooit  eoort,  dabned 
damages  for  the  Infringement  of  tbeir  pateot 
for  "  a  new  and  useful  improvoncnt  in  the 
constmotiou  of  a  plough ;"  the  didn  of  tbe 
patanteea  waa  for  the  oombination  of  cer- 
tain parts  of  the  plough,  not  for  tbe  perta 
separately.  The  cirunit  court  charged  the 
Jury,  that  unless  It  waa  proved,  that  th« 
whole  combination  was  subatantiijly  Mad  In 
the  defendanC'a  ploughs,  it  was  not  a  Tlole> 
tion  of  the  plaintilTs  patent;  altboogh  od* 
or  more  of  the  parts  specified  in  tbe  lettara. 
patent  might  l«  used  In  oomblnatioD  by  tbe 
defendant ;  the  plaintilts,  by  their  apeolfle*- 
tion  and  summing  up,  treated  the  parts  de- 
scribed as  eeseatial  parts  of  their  eonbina- 
tion,  for  the  purpose  of  biaee  and  drafts 
and  the  tise  of  either  alone  by  tbe  detai^aBt 
would  not  be  an  infringement  of  tbe  tnm- 
bInaUon  paleoted :  Bdd,  that  the  liirtiiu 
tions  of  tlie  drcnit  ooart  were  eoRMt, 
iVMi^r  T.  AwEn; ••■• 


X  Tk  patat  U  for  K  oomblnatioa,  and  the 
taproTwnent  oontliM  in  amn^og  differeot 
portion!  of  the  plough,  tod  comblDiDg  them 
togMhar  In  the  maimer  atated  la  the  apeeiB- 
cation,  for  (be  purpoM  of  producing  a  oer- 
tain  dFent ;  dom  of  (fa«  parta  referred  to 
are  neir,  and  none  are  "i*'""*^  ai  new ;  nor 
la  anj  portion  of  the  combhiatian,  leea  th«n 
tbe  whole,  dalmed  aa  new,  or  staled  to  pro- 
daoe  anj  glren  tetalL  The  end  in  view  ia 
propoeed  to  be  acoomplttbed  tj  the  onion 
of  all,  arranged  and  eombiaed  togiither  in 
the  maDoer  described  ;  and  this  combination, 
compoMd  of  ail  the  parte  mentioned  in  the 
apeelficatioQ,  and  arranged  with  reference  to 
each  ottMF,  and  to  other  parte  of  the  plongfa. 
In  the  manner  therein  described,  is  aUted  to 
be  the  improTtment,  and  waa  tbe  thing  pa- 
lented.  The  nae  of  tmj  two  of  theae  parts 
onlj,  or  of  two  combined  with  a  third,  which 
is  anbatantiallj  different  In  the  form,  or  in 
tbe  manner  of  its  arrangement  and  ooooeo- 
&m  with  the  othera,  la,  therefore,  not  tbe 
thing  patented ;  it  ia  not  the  same  combina- 
tlMi,  if  it  lubaUaOall;  differa  from  It  in  aBj 
of  lu  parts Id. 

POLICB  POWKB, 

1.  The  polioe  power  of  the  states  extends  orer 
all  iabjeota  within  the  territorial  limits  of 
the  atfttea,  and  haa  never  been  omceded  to 
the  Dniled  States  ;  it  ia  wholl;  diatlegnish- 
able  frwn  the  right  and  datf  aoonred  bj  the 
prorision  of  the  ocHiatltation  relating  to  fugi- 
tive «U*ei ;  which  is  eiclaslTolj  derired  from 
the  constitntion,  and  obtaioa  Its  whole  effi- 
tiencj  therefrom.  Prigg  t.  OammoiuttaWi 
o/nwuytnmM "SBB 

S.  Tbe  sUtaa,  in  rirtM  of  their  general  polioe 
power,  posMBB  full  Jnriadietion  to  arreat  and 
reetrain  runaway  ilaTes,  and  to  lemore  them 
from  tiuAr  bordera,  and  otfaerwiae  to  seenre 
themsetvea  agamst  their  depredations  and 
eril  eiample,  ta  tbe;  oertalnlj  may  do  In 
oasea  of  Idleim,  Tagabonds  and  pupera.  Tbe 
right  of  the  owners  of  fugltlre  ilarM  are  la 
no  Just  aenaa  iDtertered  with  or  legnlated 
by  tneh  a  oouria,  and  in  nanj  oaaaa  the; 
maj  be  pranoled  by  the  ezerelae  of  the 
police  power ;  auch  r^nlotkina  can  never  be 
permitted  to  Interfere  with  or  obetnet  the 
jnst  righta  of  the  owner  to  reclaim  hia  tlava^ 
derlred  from  the  ccMiatltutioQ  of  tbe  Dnlted 
Sutee,  or  with  the  reinediea  prewribad  by 
w  toaldandenforoetheaame. ...Jd 


I.  A  DHre  inttvder  on  land  Is  Uiallad  to  hi 
MtBal   pBWWiloM ;    end    the    righta  of 


PBAOnOK 

I.  It  a  contract  be  Jcdnt  and  acTeral,  and  the 
defendanta  eerer  )n  tbdr  pleaa,  whatever 
may  bave  been  the  donbts  and  cwiflicting 
opinions  of  former  tlmea,  aa  to  the  effect  of 
a  nalU  protgui  in  anob  a  case,  it  haa  never 
been  held,  that  a  aimple  discontinnsDce  of  a 
auit  amounU  to  a  Tdraxit ;  or  that  it  in  any 
oiaDner  worked  a  bar  to  tile  repetition  of  tha 
plaintitTs  action.     Jmii  v.  AntlA. 'SOS 

t.  By  a  statute  of  Hiaaiodp)^  all  promisee,  con- 
tracts and  liabilitiea  of  copartners,  are  to  l>a 
deemed  and  adjodged  j<nnt  aud  Mveral ;  and 
In  all  suits  on  contracts  in  writing,  made  by 
two  or  more  persona,  it  ia  lawful  lo  declare 
against  any  one  or  more  of  tbem.  Thia  la 
auch  a  sevennce  of  the  contract,  aa  puta  It 
In  the  power  of  the  plaintlfl  to  hcdd  any 
portion  of  tbem  jointly,  and  the  others  sev- 
erally, bound  by  the  contract ;  and  there  ia 
DO  obligation  on  the  part  of  the  plaintiff  to 
put  the  defendants  in  auch  condition,  by  their 
pleadings,  aa  to  compel  each  to  oontribnte 
his  portion  for  the  beneUt  of  the  othera . .  Id, 

S.  On  a  joint  and  several  bond,  suit  must  be 
brought  agalnat  all  the  obligori  jointly,  or 
against  each  one  severally,  becauae  eech  ia 
bable  tor  the  whole ;  bnt  a  joint  salt  eatinot 
be  maintained  against  a  part,  omitting  the 
real  Whatever  may  be  the  defeota,  or  ille- 
gality of  tbe  final  proocss,  no  error  eon  be 
assigned  in  the  anpieme  oourt,  on  a  writ  of 
error,  for  that  oaose ;  the  remedy,  aooording 
lo  tha  modern  pracUoe,  is  by  motion  In  the 
oourt  below,  to  quash  the  eseeatlon.  It  tbe 
qaestlon  of  the  right  to  include  the  inlertst 
on  tiie  Jadgment,  In  the  eieontioo,  were 
properly  before  the  court,  no  reason  could 
be  seen,  why  Interest  on  •  jadgmenl,  which 
If  aecnred  by  positive  taw,  la  not  as  much  a 
port  of  the  judgment  m     ~ 


it.. 


..Id. 


4.  The  provislona  of  the  third  aeclion  of  the 
act  of  oongrsea  of  19th  Usy  1B3S,  adopted 
the  forthcoming  bond  in  ICississippI,  aa  a 
part  of  the  final  prooeea  of  that  state,  at 
the  time  of  tbe  paaosge  of  the  act.  "  A  final 
proceaa"  ia  understood  by  theooartto  be  sll 
the  wrlU  of  eiaontion  then  in  nae  in  the 
Kate  eonrts  of  Ulaalaalppi,  wbich  were  prop- 
erty applicable  to  the  oourta  of  the  United 
Ststea ;  and  tii*  phrase,  "  the  proceedings 
thereupon,"  are  underatoodto  mean  the  esei^ 
dee  ot  all  the  dalles  of  the  ministerial  oO- 
oera  of  tbe  state,  prsscrlbrd  by  the  laws  of 
the  stale,  for  the  purpoae  of  obtaining  the 
fmlU   of   ;   ■ 


Um  proriidoiw  of  the  lam  relating  to  forth- 
coming bondi,  which  must  be  regarded  as  a 

part  of  the  final  procMi Id. 

I.  Tha  prooBBding  whieh  produoed  the  forth- 
ooming  bond,  was  purelj  ministerial ;  the 
jndldal  tniDd  waa  ia  no  »a;  employed  In  its 
production.  It  does  not,  theo,  poeaaaa  the 
•ttributM  of  ■  judgment  i  and  ougbt,  there- 
for«^  to  be  t[«ated  in  thii  conrt  aa  final  pro. 
oeaa,  or,   at    leaet,   ma    part    of    the    final 

S.  The  jurj.  Id  rendering  their  verdict,  failed  to 
reepond  separatelj  to  the  distinct  iaauea  thej 
were  Bwom  to  ti? ;  the  defendant  had 
pleaded  three  pleaa :  1.  GoTsnanta  pai^ 
formed:  S.  Pa7ment :  8.  Set-off,  greater 
in  anoiiut  than  the  claim  of  the  plaintiff : 
on  these  three  pleaa,  the  Jury  gaie  a  general 
Terdlct  of  damages  in  favor  of  tbe  plaintiff, 
on  which  Judgment  was  entered ;  in  tbe  cii~ 
cult  court,  no  exception  was  talien  to  the 
verdict ;  the  eonnael  for  the   plaintiff  con- 

£led  that  thia  wai  error  in  Ibe  circuit 
rt,  which  waa  properlj  to  be  corrected  io 
the  supreme  court.  Objections  of  this  char- 
acter, that  are  neither  talien  at  the  usual 
stage  of  tbe  proceedings,  nor  prominentlj 
pneratod  on  tbe  faoe  of  the  record,  but 
which  maj  be  qtrung  apon  a  part;,  after  an 
apparent  waiver  of  them  bj  hii  adverurj, 
and  atill  more,  after  a  trial  on  the  merits, 
Un  have  no  aUbn  to  the  favor  of  the  court, 
but  should  be  entertained  in  obedience  onl} 
to  the  strict  requirements  of  the  law,  Tbe 
three  iMnaa  were  jdnad  on  affirmative  allega- 
tiona  bj  the  defendant,  and  the  verdict  was 
for  (be  pl^tiff  on  these  Isiaes ;  admit^ng 
that  thU  verdict  is  not  afBnnatively  reepons- 
ive  to  theae  iaauee,  it  virtually  answera  and 
negatives  them  all ;  for  if  all  or  uther  of 
them  had  been  true,  the  vn^lct  was  untrue. 
Should  the  judgment,  tiiea,  be  arreated,  thla 
would  be  done  neither  from  a  neceult;  to 
gaard  the  merita  of  the  oontroversj,  nor  from 
the  principles  of  sonnd  inductive  reasoning ; 
but  solely  in  obedience  to  an  artificial  and 
tecfa&loal  rut^  whieh,  bowever  it  maj  be 
founded  Id  wisdom,  and  promotive  ol  good, 
In  general,  yet,  like  all  other  rules.  Is  capable 
of  produoing  evil  wben  made  to  operate 
beyond  the  objeota  of  its  creation.    jRoaA  v. 

BtUiagt nn 

"J.  The  third  section  of  the  act  of  ccmgresa  of 
1189,  to  Mtablish  the  judicial  courts  of  tbe 
Unll«d  SUlM,  which  provides  that  no  sum- 
mtrj  writ,  return  of  process,  judgment  or 
other  proceedings  in  civil  casea,  in  the  oourts 
ta  the  United  Slalea,  sbaU  be  abetwl,  arrested 
er  qoMbed,  for  any  defeat  or  want  of  form, 
fee,,  alUiMgh  It  ^ea  not  include  verdicta, 
«•  mamumt,  does  inelnda  judgmania  i  and  the 
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language  of  tbe  provision,  "writ,  A 
judgment  or  other  proceedings  in  civil  caus- 
es ;"  and  further,  "  such  writ,  dacUration, 
pleading,  process,  judgment  or  other  proceed- 
ing whatsoever,"  is  saffleiently  comprehenaiva 
to  embrace  every  coticelvable  step  to  be 
taken  in  a  cause,  from  the  emanation  of  the 
writ  down  to  the  judgment.  Bothlli«rard>ct 
and  the  judgment  in  this  case  are  within  tlM 
terms  and  intent  of  the  statute^  and  on^t  to 
be  protected  thereby Id. 

B.  If  any  partioular  practice  has  prevailed  In 
the  state  courts,  as  to  tbe  manner  of  entering 
upon  the  record  tbe  finding  of  the  jury,  it  ia 
a  mare  matter  of  practice  as  to  the  form  of 
taking  and  entering  the  verdict  of  tbe  Jary; 
and  cannot  bo  binding  apon  the  courts  of  tlte 
United  States.     lonf  v.  Pobwr 'SS 

9.  So  far  as  the  acta  of  oongresa  have  adopted 
the  forms  of  process,  and  modes  of  proceed- 
ings and  pleadinga  In  the  state  coarta,  or 
have  authorised  the  courts  thereof  to  adopt 
ihem,  and  they  have  actually  adc^tad  (hem, 
they  arc  obligatory ;  and  no  further.  But  no 
court  of  tbe  Doited  Blate*  is  authorised  to 
adopt  by  rule  any  provislona  of  atats  laws 
which  are  repDgnant  to,  or  incompatible  with, 
the  positive  enactments  of  oongresa,  apon 
the  jurisdiotion,  or  practice,  or  proceedings  of 
such  courts.    Ktary  v,  Farm^  mmd  Mtr- 

dvmU'  Bmlc  of  M*t»phit *«t 

Bee  FomaoOHDra  Bont,  1-3. 

FROBABLB  OAUHL 


1.  No  rule,  under  tbe  third  seotioo  of  the  art 
of  1888,  whiofa  antborlsea  the  conrte  of  tbe 
United  States  to  alter  final  process,  so  far  as 
to  conform  it  to  any  changea  which  may  be 
adt^ted  by  state  l^slation  and  state  adju- 
dications, made  by  a  diatHct  jodgc^  will  be 
recognised  by  the  suprone  court  as  binding^ 
•loapt  those  made  by  the  district  eoarts, 
ezerdsing  drenh  ooort  powers.  Jjmt  r, 
BmitA •»« 


£BAL  ESTATE. 

I.  Seal  estate.  In  AlalMma,  w»  ctrnveyed  by 
an  administratrix,  by  a  deed  exeontsd  under 
a  Kooise  given  by  the  soprane  oonrt  of 
Haasachusetta,  under  a  ststnle  of  that  state, 
all  the  proceedings  preliminary  to  the  deed 
having  Iwen  in  oonA>rmlty  with  the  law  of 
the  state  of  HassacbDsetIs  and  the  decree  of 
the  supreme  court ;  there  was  no  law  of  the 
atat«  of  Alabama  anthoiiiing  tbe  conv«iyaiicft 


njPBX 


»»7 


The  ooart  nld,  no  prlnolple  ii  bett«r  sattlod, 
thBt  tbe  dlapoaitioQ  of  rc&t  Mtate,  vhetber 
b;  de«d,  destwnt  or  bj  any  other  mode,  moH 
be  goTemad  by  tba  !>«■  of  tba  lUte  wfaera 
thft  Und  U  tituled.    TTatMu  *.  Sotmm  *iB 

BKRBKircS  AND  kWABD. 
Bm  AxamunR  xnt  Avuo^  1-1. 


I.  Daring  the  pendonejr  of  ■  nh  In  dwnovr 
in  tbe  (dnnit  court  o(  Sonili  Oeroliii«,aiie  of 
tbe  compluiunta,  H.,  being  in  New  York, 
where  be  had  gone  on  other  matter*  than 
thoM  connected  with  Um  intt,  waa  arreated 
bj  the  defendant,  in  a  anlt  at  ecmimoa  law, 
for  a  claim  which  «u  in  OontroTenr  in  the 
■uit  in  cbanoer;,  and  whiob  ooold  hare  been 
adjusted  [n  the  i3bancei7  anit ;  and  wu  r»- 
qnired  t«  give  ipedal  bail  for  bia  ^pearanoe 
to  tiie  auit  before  a  oonrt  in  New  York. 
Unch  ditBonlt;  aruM  In  piooariog  ^edal 
bail;  and  tunog  oilled  at  tbe  ooontlng' 
liouBe  of  K.,  one  of  the  plaintUEi  in  Ihe  aah, 
on  the  subject  of  tlte  lol^  b«  ttiere  exeonted 
a  nleaae  of  all  claima  in  tbe  obanneiT  loU, 
and  aoknowledged  aoeoanti  preMUtedtoliiu 
to  be  oorreol,  by  whieb  the  eUlraa  in  the 
obancerj  anit  in  Sooth  Oamlina  w«w  ed- 
mitted  to  beadJuUedj  (be  nit  kt  ooMDMn 
law  «u  (ben  dleoontiBoed.  Vm  defmdtnta 
in  the  oirooit  ooort  of  South  Oaroliaa  aftoi^ 
wards  filed  the  releaae,  and  moved  to  dtunlaa 
Uie  bill  1  which  coaUoo  wm  oppoeed,  on  the 
gronnd,  that  the  releue  wa*  obtained  bf 
duroH ;  tbe  partiee  went  on  to  talte  tecti- 
mtmj  aa  to  the  droamBtanoaa  onder  wliloh 
the  releaie  waa  gi*«D :  JSi^tbM there  ooald 
be  no  objection  taken  t«  tbe  introdactloo  of 
the  reteeae  In  tl^  form,  under  tlie  oironm- 
•tanoe*  of  tbe  ewe ;  (be  reiMM  Wing  boon 
adniUad,  withoot  exception,  no  ot^Mtfon 
could  afterwards  be  made  to  the  manner  In 
wbktb  it  waa  Introdnoed ;  It  bad  tbe  Mm* 
elTeoc  tliBt  It  woold  have  had  open  a  craaa- 
bOi,  or  Mpplemaotal  aniwer ;  end  tlie  oom- 
plelnut  lied  tbe  aeme  opporbmllj  of  im- 
peaobinglt.    XtU^Y.BMr •Sa» 

t.  It  tbe  aoaoBDta  betwoMi  (be  partiee  are  im- 


eieoQUd  bj  one  of  the  partio*  In  a  oaee  de- 
pending befoie  a  court  of  dtanceiT,  the 
lalaaae  will   not    prerent  'tlie  ooort    from 


in  Moh  aeue  k  anUtUd  (o  no  greater  force 
In  a  cgort  of  eqnU;  than  tb>  arttlamMt  of 

theaMMutoD«blahUwai|l*«B Id. 

S.  If  «  rdaaae  li  exeeoted,  and  a  eettleinent  ii 
nade  of  a  partlonlar  Itein  la  an  aecoant  for 


which  nit  ha*  been  bron^it,  and  ft  wUdt 
the  partj  has  treen  arreeted,  (be  BeCtlement 
baring  been  confined  to  tbe  cUlm  for  tbe 
damages  for  which  the  ntt  wu  broi^hc,  tba 
mere  cirenmitance  of  the  defendant  being 
detained  bj  ^  proeeaa  [aanad  to  recover  tba 
•mooDt  claimed,  woald  be  no  olijeetioii  to 
tlie  Talidltj  of  the  agreement  and  releaee. 
Bat  if,  while  tmder  detention  for  want  of 
apedal  baU,  a  release  waa  obtained  of  other 
matters  than  thoee  embraced  in  ttie  loit,  and 
much  more  Important  In  amount,  and  whlcll 
bad  been  iniiatcd  on  for  Tears,  In  the  buK 
preTiouilj  Instituted,  then,  In  the  coorte  oC 
proceeding ;  neither  the  drcmnalancee  imder 
which  the  releaaa  waa  taken,  and  the  aeeonnt 
connected  with  it  settled,  nor  the  oontaitB  of 
the  papers,  entitle  tbem  to  anj  oonsldarstiwi 
inaootfftof  eqnltj. Id. 

BIFABIAN  OWNEBa 

t.  A  mere  Intruder  on  lands  is  llmltad  to  his 

actual  poaaeaalon,  and  the  ri^ts  of  riparian 


SICBITAST  AT  TAB. 
See  Asm. 


1.  It  Is  of  n 
were  (he  orlgbial  gnonds  of  a  Mlivre, 
wbather  founded  or  not ;  if  Ua  goods  wei«. 
In  point  of  hw,  Bubjaot  to  forfsitora.  The 
United  Btates  era  wM  bonnd  down  t^  Uie 
acts  at  tit*  seliora  (o  (ha  aausea  wUoh  In- 
AoeDoed  tbem  In  making  i^  nor  b;  nj  Irreg- 
ularitf  om  thalr  part  in  ^~^^'-^^^^g  M,  U  the 
arinre  can  Im  malntalwd  as  founded  on  an 
actual  farfeltwa  at  (ho  Una  of  tba  ariaur^ 
It  waa  righd;  beld  In  tba  diatilct  court,  that 
no  qosation  aioae  on  tba  Issom  wUeh  the 
jury  were  to  try,  except  npon  the  causes  of 
forfeltors  alle^  In  the  Infonnsdou.  Weed 
T.  EWt*dAate.... "tit 

%  Kridenoe  of  fraud  dedncible  from  the  otbar 
iuToloea  of  gooda  waa  offered  In  tbe  esse : 
SM,  that  the  qnestion  waa  one  of  trvndu- 
kot  intent,  or  not,  and  upon  qneations  of 
that  sort,  where  the  Intent  of  the  part;  is 
the  matter  In  laaue,  it  tiaa  alirajabeen  sUow- 
able,  aa  well  in  criminal  aa  la  dril  cases,  tn 
introduce  **ldeiuM  of  other  acts  and  iti^ 
of  the  partj,  of  a  kindred  obanotar.  In  erdst 
to  ninatrata  Us  Intent  or  notin  fai  the  paK- 
licntar  act  directly  In  JudgmenL  If  tbe  hi 
Toice  of  Iha  gooda  were  frandulentlj  made 
4fiB 


tf  ft  Mm  Tahiatka  to  erad*  or  d«friad  tha 
nrrane,  dia  fact  that  they  were  entered,  tnd 
tht  datiae  paid  or  aecared  at  the  ciulom- 
hooM  at  Nav  York  npoa  tiieae  ioToicee,  was 
DO  bar  lo  the  iDfonnaiion  for  the  forfeitnre 
of  tba  goods  to  the  United  StaMa.  It  nerer 
oau  ba  pennitted,  that  a  part;  who  parpe- 
tntea  a  fraud  upon  the  cnBtom-houte,  uid 
tbereb.T  enteiB  his  goods  apoD  falae  Inioices 
and  false  Talnatlons,  and  gets  a  regular 
deliTerj  thereof,  npon  tha  pajmcnt  of  axch 
dntiea  as  inch  false  [ovoicee  and  false  Talua- 
tiou  raquin,  can  avidl  himself  of  that  verj 
fraud  to  defeat  the  parposes  of  justice. . .  Id, 

8.  Tbm  6ath  section  of  the  revenae  colUc- 
tiOD  act  of  1799,  cb.  138,  remains  in  full 
foroa Id. 

4.  There  moat  be  ■  poeitive  repugnancj  be- 
tween the  new  and  old  laws  for  the  oolleclion 
of  tba  raTenae,  before  the  old  law  can  be 
contidered  as-  repealed :  and  eren  then,  the 
eld  law  is  repealed  bj  implication  odIt,  pr« 
tonlo,  to  the  eitent  of  the  repagnaac;..  .M 

■.  The  addiUoD  of  other  powers  to  coslom 
honie  ofBoera  to  oarr;  into  eSect  tha  object 
of  the  formerUwa,  and  aedulousl;  introduced 
U>  meet  the  case  of  a  palpable  fraud,  should 
not  ba  considered  ■■  repeating  former 
lawa ;  there  ought  to  be  a  maoifeet  and  total 
r^Mignanc;  tn  the  prorislona  of  the  [aler 
lawa,  to  lead  to  the  ooocluslou  that  thej 
abrogated,  and  were  deaigned  to  abrogate, 
the  former  lawa Id. 

t.  The  burden  of  proof,  in  the  abeenoe  of  fraud 
in  the  entry  of  tike  goods,  waa  thrown  upon 
the  claimant ;  there  wai  probable  csum  for 
sdcure  sbown.  Probable  cause  mast,  under 
tbe  flat  aecUon  of  the  act  of  1199,  in  coa- 
nectSoti  witb  tba  droamstancea  of  tbia  case, 
mean  reaaonaUe  ground  of  presumption  that 
tbetdiargelBor  mar  be  wall  tonnded Id. 


BLA.VEST. 

I.  By  tha  general  law  of  nations,  no  nstioQ  la 
boond  to  recognise  tbe  state  of  dsvery  as  to 
forrign  sUves  within  its  territorisl  dominions, 
when  it  la  oppoaed  to  its  own  policy  and  In- 
sdtndona,  in  faror  of  the  iubjecta  of  other 
natloni  where  alareiy  la  recognised;  if  it 
doei  It,  it  Is  a  matter  of  comity,  and  not  as 
a  matter  of  internatlcnRl  right ;  tbe  state  of 
elatrery  Is  deemed  to  be  a  mere  municipal 
regnlallon,  fonnded  upon  and  lioilled  to, 
tbe  iBBge  of  tbe  territorial  laws.  Prigg  r. 
OtmrnomoMtA  of  PtHMtylKuua *BSO 

CODET. 


appellate  oooii,  npon  a  writ  e(  emr,  to  iw 
vbe  tbe  evidence  in  the  coort  below.  In  order 
to  ascertain  whether  the  Judge  rightly  inter- 
preted tbe  erldenoe,  or  drew  rigbt  ocudn- 
■ions  from  It ;  that  ia  the  proper  proTinos 
of  tbe  jury ;  or  of  the  judge  bima«lf,  if  the 
trial  by  Jury  ia  waived,  and  it  ia  aubmittsd  to 
bis  personal  decision ;  the  court  can  only  ra- 
eismlne  tbe  )aw,  to  far  as  be  has  proaoanced 
it,  npon  a  state  of  facta ;  and  not  merely 
upon  the  eiidence  of  facts  found  in  tbe 
record,  in  tbe  roaliiDg  of  a  epecial  verdict,  or 
an  agreed  case.  If  either  party  in  tha  court 
below  ia  diuatis&ad  with  the  ruling  of  the 
Judge  in  a  matter  of  law,  that  ruling  efaoald 
be  brought  before  the  aupreme  ooart,  by  an 
sppropriale  exception  In  the  nature  of  a  bill 
of  exceptions ;  and  aboold  not  be  mixed  tip 
with  tbe  supposed  oonclnalons  in  mattaiv  of 
fact.     Hgd4  V.  3i»ram •!«• 

3.  It  is  the  duty  of  tbe  aupreme  ooart  to  pr«- 
serre  tbe  supremaoy  of  the  laws  cf  tbe  United 
States,  whieb  they  cannot  do  witboot  dtS' 
regardins  all  state  laws,  and  acate  deetBiona 
which  conflict  with  theee  of  tbe  Unltad 
Stalee.     Amit  t.  SmiA. - •SOS 

S.  The  eonnsel  for  tbe  plaintiff  and  defendant 
in  error  baring  applied  to  tbe  ooart  to  bear 
the  case  upon  other  points  pneanted  In  tbe 
briefs  of  Uie  plaintiff  and  the  defendant,  fn 
order  to  iri>taiD  the  Judgment  of  tbe  oonrt 
upon  tbtae  polata,  for  die  direction  of 
the  circuit  court  on  tbe  hrtber  trial  of  the 
caui«^  tbe  eeort  said:  Tlie  court  cannot 
give  any  opinion  upon  polnta  not  properlj 
before  it,  those  pcdnta  not  being  in  tbe  bill 
of  exoeptloos  filed  In  the  record  to  tbe  rul- 
ing of  the  circuit  court ;  tbe  proper  funcUops 
of  a  court,  on  a  writ  of  error,  is  lopaaa  Judg- 
ment npon  tbe  points  excepted  to  in  tbe 
opinion  of  the  court  below  ;  and  not  to  de- 
oUe  tba  law  of  tbe  case  in  antidpetloa  of  Ita 
trial  in  tbe  dronlt  eovrt.  AwAfrarf  t. 
Fatttr •BIT 

t.  The  supreme  court  will  not,  when  requested 
by  the  counsel  for  plsintiffs  and  defendants 
in  error,  in  a  case  in  which  It  has  not  jnria- 
diction  to  afflrm  or  reverse  the  judgment  of 
tba  court  from  which  tbe  iama  has  been 
brought  by  a  writ  of  error  to  a  (tale  court, 
examine  Into  tbe  queatlons  In  tbe  case  and 
de<nde  upon  Ihem ;  consent  will  not  give 
jurisdiction.  When  the  act  of  eongreas  hsa 
so  carefully  and  cautiously  reetrided  tba 
Jurisdiction  conferred  upon  diia  court,  orar 
the  Judgments  and  deoreea  of  the  state  trl- 
bnnala,  the  court  irill  not  exaroise  joriidlfr 
in  a  different  spirit    JftSi  r.  Bretmt,  HU 


TAXK. 

t.  TuttioD  b  ■  —end  right,  CMoatUl  to  the 
eiislanoa  of  go*«miiiMit ;  an  Inddent  of 
■ovenigstj;  ttw  right  o(  iBgiiUElon  ia  oo- 
eiten^Te  with  tha  looMkot,  to  mttach  It  upon 
all  pcTvoni  *Dd  propert;  wItUn  the  Juriadio- 
tion  of  •  state  ;  but  in  oar  ijltem.  thsra  mre 
UmiMtlom  apon  (hat  rigbL  There  li  •  eon- 
ourrent  right  of  Iegiilatk>a  in  the  iteloe,  end 
the  Uaiied  Htatee,  except  u  both  are  re- 
gtnuned  bj  the  oonetitnUon  of  the  Untied 
Stalea  )  berth  are  rMtrkloed  b;  eiprew  pro- 
hibitioni  io  the  oonatttntion  ;  and  the  ititea, 
bj  taeb  as  are  reciiirooallj  implied,  when 
(he  eierdae  of  Um  r^t  b;  *  ttate  oonflioti 
with  the  perleot  ezecntion  of  another 
■orereign  power  ddegated  to  the  Vailed 
Statei ;  that  oocure  when  taxation  bj  »  itate 
ade  upon  the  tnatrumeata,  and  emolameate, 
and  pereon*  which  the  Dnilad  Siatea  maj 
ase  and  emploj  an  neoeaaarj  and  proper 
I   to  execute 


The  I 


■npf«0M  within  ft*  ■phera  of  ao&w;  tha 
meana  neoemary  and  proper  to  carr;  into 
effect  the  powers  In  the  conatitattoo  are  In 
oongnea.  DeUiKa  t.  Onaimi-iomm  cf  Xrit 
OmtUy nu 

See  OaflcriTUTUWALm  of  iuxi  SiannSL 


TENASTS  m  OOIUOV. 

I.  One  tenant  hi  eommoD  maj  hold  adTaiMly 
to,  and  bar  hit  eo-tenanb  Harjimdimff  t, 
A>faACA«rdt 'OS 


WBIT  OriKBOB. 

.  Ia  tha  dictrlot  ot  Odnmbk,  *  writ  of  «mMF 
Ilea  to  the  deolaion  of  the  oircnilt  oonrti  vpon 
aa  agreed  case ;  the  same  prindple  haa  bean 
applied  In  caaea  brooghl  before  tha  anpriwa 
court  from  other  putt  of  tha  HulUd  SlaUa. 
U«Utda«lmr.Sia»im •3>1 
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